
INTERLOCUTORY, VACA.TIXG , AND
l\1ISCELLASEOUS ORDERS

JACOBY-BENDER. IXC.. ET AI,.
Docket 8728. Order

, .

la'//, 1968

Ordering denying motion to dismiss on the ground that complaint counsel was
late in filing notice of a))lwal: and granting: l'espol1clents extension of time
to file reply,

ORDER DE~YI::\'"G )'IOTlo::\'" TO DIS::\IISS ApPE~

This matter is before the Commission on respolldents~ motion to
dismiss the appeal on the ground that the nohce of intention to appeal
and the appeal brief of complaint counsel 'Y0re not filed ",ithin the time
prescribed by the Rules, and complaint cOlmsel:s nns,yer in opposition
thereto. It appears that complaint counsel ~ in their notice of intention
to appeal , by inadvertence stated the initial decision ,yas served O\-em-
bel' 16 , 1967. This error is the basis of the. motion to dismiss. In fact
the Commission s records shO"\y that the date of seryice ,yas K oyem-
bel' :21 , 1967. Complaint counsers notice of intent and appeal brief
\,ere therefore timely filed. The Commis~:jon has further determined
that in yiew of their misunderstanding as to the tinwJiness of complaint
counsefs appeal respondents should be granted an extension of 30 days
from the date of service of this order upon them ,,~it hin ",hich to file
their answer to the appeal. Accordingly,

It i8 ordered That respondents ' motion to dismiss the appeal be and
it hereby is , denied.

1 t is llU'the'l' 01'dei' That respondents be , and they hereby '11rc
~?:rantedan extension of ~1n days from the elate of service of this orderc. 
upon them within ,yhieh to file. theirans\ycr to the appeal.

CURTISS- ,VRIG HT COR POlL\. TIOK

Docket 8,'O,J, Order

, .

J(li/, 'l, 1.')68

Order' den:-ing rel;ponclent's nppenl from hen ring exnminer s order directing com-

pJjil))('e with a subpo€'nc1 (luces tecum,

ORDER DENYIXG A_PPEAL FRO::\( EX.DllXEH S RFLIXG OX

SUBPOEX A Dl7CES TEC1.7)1

Thjs matter having: come on to be heard upon the appeal of respond-
ent and l\Iartin A. Sherrv from the hearing e:saminer s order filed
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Decelnber 18 , 1967 , directing compliance ,,-ith a subpoena duces tecum
issued October 12 , 1967 , a,nd reseheduling return date, and upon the
answer of complaint counsel in opposition thereto; and

The Commission having determined that the, i!3slles raised on the
appeal were in substance decided in the Commission s order issued
December 1 , 1967 (72 F. C. 10:27J, and that respondent and :Martin A..
Sherry have raised no ne,y 01' clifl' erent. contentions; that no showing,
has been made that the ruling complained of in'-ohessllIJstal1tial1'ight~
nd will materially affect the final deeision and that a determination

of its correctness before the conclusion of the hearing is essential to
serve the interest of justice: and having furt1 er determined that the
appeal for such reasons shollldbe denied:

It is ordeTed That the appeal of respondent and ?\It-:rtll1 . . Sherry
from the hearing' examiner s order filed Deceniber 18. 18(;7. c1irectin~

~ ,

compliance with a subpoena duces teeum andreschecluling return elate
, and it hereby is, denied.
Commissioner Elman not concurring.

:~rATIONAL EXECl"TTIVE SEARCH, IKC. , ET AL.

Docket /31, Order, Ja'1J, i!G

Order granting respondents' reque:3t to CjlUlSh subpoena (1uces tEcum directecl
to the president of the corpora te respondeD 

ORDER GRAXTIXG ApPL\L X, D RE::\L\XDIXG TO EXX:\IIXER '\YITH
INSTRrCTIOXS

This matter is before the. Commission upon l'esponde,nt::.' - a ppenl filed
December 1 , 1967, from the part of the order of the. hearing examiner
of November 27 , 1967 , denying their requE'~t to qna-:h subpoena duces
tecum directed to. John ,V. CostelJo , president, National Executive
Search, Inc. , and upon compJaint counsers ans\Ver in opposition
thereto; and it appearing to the Commission that the nctions of the
hearing examiner in issuing such subpoena duces tecum and denying in
part the, motion to quash exceeded the limits of the pretrial order; and
the Commission having determined , therefore , that the matter should
be remanded to the hearing examiner for his reconsideration of the
issues raised in the light of the pretrial order:

It is onlered That respondents : appeal from the. part of the hearing
examiner s order of November 27 , 1967 , denying their request to quash
subpoena. duces tecum directed to John ,V. Co!3tello : president , X ational
Executive, Search , Inc.. , be , and it hereby is , granted.

I tis fu'Y,the7' o1Yle1' That inasmuch as the hearing examiner s order
ruling on the subpoena c1uees tecum directed to John ",V. Costello
president , K ational Executive Search , Inc., exceeds the limits of his
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pretria.l order entered in this proceeding, the hearing examiner shall
in connection with such subpoena , modify the pretrial order to such
extent as may be appropriate under S 3.21 (d) of the COll1lllission
Rules of Practice (i.. to pre,yent manifest injustice), ,after which the
course of the proceedings shall be governed in accordance with these
determinations and actions.

LEfIIGH PORTLAND CEjIENT COl\1PANY

Docket 8680. Order, Feb. , 1968

Order remanding respondent's request for disclosure of certain documents to the
he:u'ing examiner to allow respondent to supplement its application,

ORDER R.m.\IAXDIXG i~_PPLrcAT10X TO TI.IE fIEA.RING EX..-UIINER

The respondent has filed an application , certified to the Commis-
sion by the hearing examiner, requesting the disclosure of certain

specified documents allegedly in the. Commission s files. The applica-
tion "\Ias filed "Pursuant to the Freedom of Information Act of 19GG
and the Cornmission s 19(;7 Rules of Practice. and in light of the

'---'

I-IearinQ" Examiner s and Com111i~~8ion s discretion to reQ:ulate discoyerv

'---' 

in adjudicative proceedings.

The Commission having considered the mutter:
It 1~8 OY-dCl' That the application Tor disclosure of documents be

8..11c1 it hereby is , remanded to the he~ring examiner ,yith the direction
to afford the, respondent an opportunity to supplement the applica-
tion so that; as reg-a rcls such clocnrl1ents l'eJerl'ed to therein which are
subject to ~ iJ. 35 or tl1e 1'111e3 of prnctice , said f1.pplication ,yill meet thel" 

. .

req111rements 0 tHe I'll Ie. - tIus JS Cl.one lle wann&, examIner 
further directed to ag'ain certify the matter to the Commission ,yith
his recommendaticll.

Commissioner I\IacIntyre not participating,

ASSOCIATED ::\IERCI-L~~XDISISG CORPORATION ET . 'lL.

Docket S(j51. Ordcr, Feb, 113, 19(jS

Order remn Beling: respondents ' reqll e::,:t fnl' C'OJ1~:en t order procedure to hearing

examiner for resubmi.~siol1 to Commi.-:;:.:ioJ).

ORDER REFERRlXG REQrEST UXDER ~ 2. 34 (c1) TO fIL\RING EX:\)'IIKER

Respondents, Associated I\Ierehmidising Corporation et aI., have
sllbmittec1a request to the Commiss:ioll asking that this matter be with-

clra,Yll from adjudication pursuant to ~ 2. 34 (c1) of the Commission ~


