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pretria.l order entered in this proceeding, the hearing examiner shall
in connection with such subpoena , modify the pretrial order to such
extent as may be appropriate under S 3.21 (d) of the COll1lllission
Rules of Practice (i.. to pre,yent manifest injustice), ,after which the
course of the proceedings shall be governed in accordance with these
determinations and actions.

LEfIIGH PORTLAND CEjIENT COl\1PANY

Docket 8680. Order, Feb. , 1968

Order remanding respondent's request for disclosure of certain documents to the
he:u'ing examiner to allow respondent to supplement its application,

ORDER R.m.\IAXDIXG i~_PPLrcAT10X TO TI.IE fIEA.RING EX..-UIINER

The respondent has filed an application , certified to the Commis-
sion by the hearing examiner, requesting the disclosure of certain

specified documents allegedly in the. Commission s files. The applica-
tion "\Ias filed "Pursuant to the Freedom of Information Act of 19GG
and the Cornmission s 19(;7 Rules of Practice. and in light of the

'---'

I-IearinQ" Examiner s and Com111i~~8ion s discretion to reQ:ulate discoyerv

'---' 

in adjudicative proceedings.

The Commission having considered the mutter:
It 1~8 OY-dCl' That the application Tor disclosure of documents be

8..11c1 it hereby is , remanded to the he~ring examiner ,yith the direction
to afford the, respondent an opportunity to supplement the applica-
tion so that; as reg-a rcls such clocnrl1ents l'eJerl'ed to therein which are
subject to ~ iJ. 35 or tl1e 1'111e3 of prnctice , said f1.pplication ,yill meet thel" 

. .

req111rements 0 tHe I'll Ie. - tIus JS Cl.one lle wann&, examIner 
further directed to ag'ain certify the matter to the Commission ,yith
his recommendaticll.

Commissioner I\IacIntyre not participating,

ASSOCIATED ::\IERCI-L~~XDISISG CORPORATION ET . 'lL.

Docket S(j51. Ordcr, Feb, 113, 19(jS

Order remn Beling: respondents ' reqll e::,:t fnl' C'OJ1~:en t order procedure to hearing

examiner for resubmi.~siol1 to Commi.-:;:.:ioJ).

ORDER REFERRlXG REQrEST UXDER ~ 2. 34 (c1) TO fIL\RING EX:\)'IIKER

Respondents, Associated I\Ierehmidising Corporation et aI., have
sllbmittec1a request to the Commiss:ioll asking that this matter be with-

clra,Yll from adjudication pursuant to ~ 2. 34 (c1) of the Commission ~
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Rules of Practice for the purpose of negotiating a settlement by the
entry of a consent order.

Any request for ,,-ithdra \yal of a matter from adjudieation for the
purpose of negotiating a settlement by the entry of a consent order
should be in the form of a. motion addressed to the hearing exmniner
and by him certified to the Commission \yith .his recommendation
(~ 3.22 of the Hules of Practice); accordingly, \yithout having con-
sidered the merits of this request
The Commission refers this matter to the hearing examiner with

directions (1) to have complaint counsel respond to respondents
request 'and (2) to then certify the matter back to the Commission \yith
his recommendation as to whether it should be withdra\yn from ad-
judication- for the purpose of negotiating a settlement by the entry
of 'a consent order.

I tis 80 ordered.

tTIOK~tL EXECUTIYE SEARCH, INC. : ET AL.

Docket 87' .31, Order, Fcb, , 1968

Order den;ving complaint counsel's rerlnest to file illterlocntory appeal relatiye
to tl1e iss1.l11nce of a HuL,poena duces tecum directed to the president of tl1e
corpora te respondent,

ORDER DENYING PER~nssIOX TO FILE IXTERLOCrTORY ApPEAL

This matter having come on to 'be heard upon complaint counsel's
request filed February 5 , 1968 : for permission to file an intt\rlocutOl'Y
appeal from the hearing examiner s ru1ing on the record on ,JmlU-
ary 30. 1n68 : denying their motion requesting- him to 'amend the pre-
hearing order so as to provide for the, issuance of a. subpoena duces
tecum to John ,V. Costello : president , National Executive Search , Inc.;
and respondents ' motion for permission to answer interlocutory appeal
or to otherwise plead : and

It appearing that. the Commission on ,January 2fi . 1D6S 

(p, 

1:2:36

hereinJ: issued an order directing the hearing examiner: in con-
Jwctioll \vith the disputed snlJpO('l1a. to modify the pretrial onh' r to
the extent appropriate under 

~ ;-),

:21 (d) of the Commission s Rilles of
ractice: and to proceed accordingly; and that the examiner, on

January 30, 1968 : denil'cl complaint C'O1mser~; motion to anwncl the
pretrial order for the reason that the application at that stage of the
proceeding (which \vas at or near the end of the presentation of
complaint counsel's case-in-ehief) \vas 11lltimp1y: the hearing examiner
stating on the record in this connection that he \vould consider the
issuance of the requested subpoena at the rebuttal stage of the pl'O-
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ceeding to the extent the door is opened by respondents on the question ;.
and

The Commission having determined in the eireumstances that the
hearing examiner s ruling is limited to the stage of the proceeding at
the time of the ruling relating only to the request for the issuance of a

subpoena in connection 'with eomplaint counsefs case-in-chief; that as
to such limited ruling complaint counsel lulI-e failed to 8ho\y that 
involves substantial rights and will materially affect the nnal decision
and that a determination of its correctness before conclusion of the
hearing is essential to serve the interests of j nstice , as ref1uired by
~ 3.23 (a) of the Commission ~s Rules of Practice, and that therefore
the request should be denied; and having further determined that in
the circumstanceB respondents ' motion for permission to answer is
moot and need not be acted upon:

1 tis onlei'ecl That complaint counseFs request for permission to file
an interlocutory appeal , filed February 5 , 1968 , be, and it hereby is
denied.

LAKELAND NURSERIES SALES COR,P. ET AL.

Docket UlloG, Order, Pea, 2fJ , 1V1JS

Order denying respondents ' req nest to l'elllil nd en ~e to. hen ring examiner to re-
ceive evidence disproving eE'rtnin facts n llo\ved in recordlJy official notice.

ORDEn DENYIXG REQUEST TO RE::\L\XD PROCEEDI~GS TO THE
I-h:.\HlXn EXX:\rIXEH

This ma tt81' )un- ing come on to be hen I'd upon respondents ' motion
Jiled February ;\ lUGS , l'('que~ting. puJ'snHm to Rule :1.+:j(d) of the
Commission s Rules of Practice , that the Commission remand thp
proceedings herein to the hearing examiner for the purpose of afl'onl-
ing: ,the respondents the opportunity to disproye certajn facts as to
\yhich the hearing examiner took official notice and to offer evidence
'\yith respect to the scope of subparagraph 1 of the first. paragraph of
the. order. '\yhich assertecl1~' rests on the finding as to ,,-hieh the hearing
examiner took official notice, and for a stay or extension of time for
respondents to file an appeal from the initial decision penc1ing a c1ct01'-

mination of the request here made: and upon complaint rounspr~
ans\yer jn opposition to responc1ents ' motion , filed I-I el)l' lwr~- Vi , 1 Df;8 :

and
It appearing that the hearing: examiner issued his initial decision

herein on .Tanuary 1:2. 1!)fi8. nnd that the respondents filed a notice of
an intention to appeal therefrom: that responc1ent~. on their appeal.

"'FornlPrJ " kno"on as Lnkelnn(1-Dpering- :'\llJ'~PJ'ip!, Portl..!' trading n:" Lak"lnncl :'\u1"':\'J'i,'
p.nJe:".
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will have full opportunity to challenge the initial decision or any part
thereof, including the scope of subparagra ph 1 o;f the first paragraph
of the order in the initial decision and the action of the hearing exam-
iner in taking official notice of a fact or of facts; that the Commission
after hearing such appeal and upon its consideration of the whole
record , "ill then have an opportunity to dispose of the issues and to
make a determination whether or not the taking of official notice lIas
proper and necessary; and that at such time it ,yould be appropriate to
grant to respondents , to the extent , if any, that the decision relies on
official notice , the opportunity to show to the contrary; and it further
a,ppearing that respondents , by order of February 20 1068 have been

granted an extension of time from February 24 , 1968 , to and incJuding
:;\larch 25 , laGS , within ,yhich to file their appeal from the initial
decision: a nel

The Commission having determined that until such time as it has
had the opportunity to revie', the issues on the ,yhole record the
remand to the examiner as requested IIol1ld be premature and there-
fore should be denied:

It -is oi'CZe1' That respondents ' motion to remand this matter to the
hearing examiner for the purpose of affording respondents the oppor-
tunity to disprove facts as to "hich the hearing examiner took official
r~otice and to offer evidence with respect to the scope of subparagraph
1 of the first paragraph of the order contained in the initial decision

, anc1 it hereby is , denied.

YE~T-AIR LEXS L..:~BORATORIES, IXC. , ET ..:'--L.

Doc7:ct 8"':1.5, OrdCi', JIui'. lDGS

Order c1en:-ing l'e~p(!nc1ent:~' rerl1108t for \:\'itllc1l'HV;nl of uu,e fl'(1ll1 nc1jmUcation
f(ll' ':' on:;ent orc1er 11ro('ec1111'0 ,T. Y, '-T~ 

HDER l)EXYIXG l\EQrEST TO \;, ITHDR"\ 'Y ~ - XITER FRO)I ~-lDJT7DIC.:lTIOX

' ' " "

r, 
t 1e leanw.!: eX8mmer llUTlllf2.' C81'tll1eC to He \.... 01111111SS1O11, on -1 eD1'U-

,"\1' :: :21.. IDGS , the motioll of rC:'spondents to ,yithc1ra,y the matter from
ncljnclil ntioll j~Ol' the l)l1l'po:~f:) oj~ negotiating f: consent s:ettlpment by,0 .L 

'" ( \- 

'c: l ' . n:'r 0

" '.

J \,

' , - _ , " '

I. l. 'L '

" .."'.

The Commission haying determined that. respondents haTe not
s11o\\"n p:~C'eptional ,lneI unn~TI(\1 circumstances as required by g :2, :3-Hd)
of the Commission s Rules of Practice and that therefore the matter
S11011 lel not he. 'lid Icll-a 'Yll from ac1:illclic:ltion :

It i8 ())'dei'ed That respondents ' request to withdraw this matter
from :Hl.il1c1icatioll be , and it hereby is , denied.
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1 t -is fu' l'thei' orde' J'ed That any further motion in this matter seeking
withdrawal from adjudication be filed jointly by complaint counsel
and respondents and that it contain an assurance that counsel have
every reason to believe that consent negotiations will result in an order
acceptable to the Comlnission.

UNIYERSE CHE~IICALS, IXC.~ ET AL.

Docket 8";' 5:2, Ordcr, JIllr, .l9U8

Order directing respondents and complaint counsel to file affidavits relative to
the question of holding hearings in more than one place.

ORDER DIRECTI~G FILIXG OF STJPPLE::\IEXTAL AFFIDA\' ITS

Respondents , on Febrnary 29 , 19()8 ~ filed a motion requesting per-
mission to file an interlocutory appeal , uneler Section 3. :23 (a) of the

Coffi1nission s Hules of Practice. from the hearing examiner s order
filed February If), IDG8 , g:ranting in part and denying in part com-
plaint counsel's motion for hen rings in more than one place. As a result
of the hearinQ' examiner s order. hearinQ's are sl:Jwchded to be held in
Chicago , Illinois~ EYansyjlle Indiana. Olllahn. Xel)l'ilska. nnc1 ~linne-
apolis , :JIinnesota.. Complaint. counsel , on Jlal'ch ;) , UUS , j-iled an an-
swer opposing respondents ' request.

Respondents argue that , because they operate an assel'tedly 8111a 11

business enterprise ,,-hich requires their presence for its operation. the
scheduling of hearings in more than one place \yonlel be financially
oppressive to them.

The hearing examiner~ is his order ruling on the request for sclwelul-
ing hearings at difI'erent loc.ations , stated that he had taken into ac-
count not only the convenience of respondents but the \yitne.'"ses to
be called ns \yel1. lIe determined that respondents. in t heir obiections
did no more than suggest thnt the proposed hearings wonlcl be incon-
venient and inyolve some additional expense: thnt there "as no sho\y-
ing that the proposed schedule "-as unduly burdensome or other,,- jse
pl'ejuclicinl. On the other hand , he found tbilt there "\yollld be hyenty-
seyen \\itllesses called who \You leI need to be tnmsported from yurious
locntions if the l1earinp: \yas heJd onl~' in Cl1icap:o and that the incon-
venience rmd expense involved in such transportation would ol1hyeigh
the inCOllyenience and e:s:pen~('. to respondents,

Section 3..:1:1 (b) of the Commission s Rules of Practice prm- j(1ps. in
pertinent pa l't. as follO\ys : ;; I-Iearinp:s shn 11 proceed \yit 11 n 11 rrasonn hIe

expedition. and. insofnl' as practicable. shall be 1wld at one plnc(' find
shnll continue \yithout suspension until conduded. Consistent v, it 11 the

4J8-84;3-7~- 7f)
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requirements of expedition , the hearing examiner shaH have the au-
thority to order brief intervals of the sort normally involved in judi-
cial proceedings and , in unusual and exceptional circumstances for
good cause stated on the record , he shall have the. authority to order
hearings at more than one place." The objective of this pi'ovision is
to avoid unnecessary delay in the conduct of adjudic.ative proceedings.
It plays an important part in eft'ectuating "the policy of the Commis-
sion that, to the extent practicable a,nd consistent \\"ith requirements
of law , such proceedings shall be conducted expeditiously. In the con-
duct of such proceedings the ' hearing examiner and counsel for all
parties shall mRke every effort at eaeh stage of R proceeding to Rvoicl
delay. ': (Section 3. 1.) Under the Commission s Rules hearings at more
than one place are the exception not the rule : and must be affirmatively
justified , where so ordered by the hearing examiner , by "unusual and
exceptional eircumstances for good ca use stated on the record. 

In order to determine ,vhether the hearing examiner s order in this
matter meets the standards required by Section 3.41 , the Commission
finds that additional specific information is required. The assertions
of both parties, on the basis of which the hearing examiner entered
his order , were too generalized. Complaint counsel are directed to file
with the. Secretary of the Commission , ,,;ithin five days after service
of this order upon them , a supplemental affidavit specifying in detail
the cost or difficulties ,,-hich ,,-oulcl be involved in holding the hearings
in only one place , together with any other "unusual and exceptional
circumstances" asserted to constitute good cause fOl' the hearing exam-
iner s order. Similarly, respondents shall , within the same period , file
with the Secretary a supplemental affidavit specifying in detail the
nature and extent of the alleged financial and other burdens upon them
if the hearing examiner s order should be upheld.

t is so 01'de1'ed. 

- Bv the Commission, without the concurrence of Commissioner
MacIntyre.

ALL-STATE INDlTSTRIES OF NOR.TH CAROLINA, INC.

ETAL.

Docket 8738, Order and Opinion, Mar. , 1968

Order denying respondents ' motion to dismiss complaint on grounds that the
Chairman had prejudged the case and that complaint counsel was conducting
post-complain t in vestiga tion.

OPINION OF THE CO::\DIISSIOX

::\IARCH 18 , 1968

This matter is before the Commission upon the hearing exa.miner


