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requirements of expedition , the hearing examiner shaH have the au-
thority to order brief intervals of the sort normally involved in judi-
cial proceedings and , in unusual and exceptional circumstances for
good cause stated on the record , he shall have the. authority to order
hearings at more than one place." The objective of this pi'ovision is
to avoid unnecessary delay in the conduct of adjudic.ative proceedings.
It plays an important part in eft'ectuating "the policy of the Commis-
sion that, to the extent practicable a,nd consistent \\"ith requirements
of law , such proceedings shall be conducted expeditiously. In the con-
duct of such proceedings the ' hearing examiner and counsel for all
parties shall mRke every effort at eaeh stage of R proceeding to Rvoicl
delay. ': (Section 3. 1.) Under the Commission s Rules hearings at more
than one place are the exception not the rule : and must be affirmatively
justified , where so ordered by the hearing examiner , by "unusual and
exceptional eircumstances for good ca use stated on the record. 

In order to determine ,vhether the hearing examiner s order in this
matter meets the standards required by Section 3.41 , the Commission
finds that additional specific information is required. The assertions
of both parties, on the basis of which the hearing examiner entered
his order , were too generalized. Complaint counsel are directed to file
with the. Secretary of the Commission , ,,;ithin five days after service
of this order upon them , a supplemental affidavit specifying in detail
the cost or difficulties ,,-hich ,,-oulcl be involved in holding the hearings
in only one place , together with any other "unusual and exceptional
circumstances" asserted to constitute good cause fOl' the hearing exam-
iner s order. Similarly, respondents shall , within the same period , file
with the Secretary a supplemental affidavit specifying in detail the
nature and extent of the alleged financial and other burdens upon them
if the hearing examiner s order should be upheld.

t is so 01'de1'ed. 

- Bv the Commission, without the concurrence of Commissioner
MacIntyre.

ALL-STATE INDlTSTRIES OF NOR.TH CAROLINA, INC.

ETAL.

Docket 8738, Order and Opinion, Mar. , 1968

Order denying respondents ' motion to dismiss complaint on grounds that the
Chairman had prejudged the case and that complaint counsel was conducting
post-complain t in vestiga tion.

OPINION OF THE CO::\DIISSIOX

::\IARCH 18 , 1968

This matter is before the Commission upon the hearing exa.miner
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(?ertification of responc1ents~ llmtion to dismiss the complaint filed

pursuant to S 3.22 of the Commission s rn1(,8 of practice.
The motion, filed February 1 , 1D68 , is based upon hyo grounds:

1. The members of the Commission are disqualified from performing a judicial
function in this ease been use of the vrejudgment (If the facts as set forth in
their letter to the Chairman of the Committee on Commerce of the United States
Sena te under da te of November 28, 1967 * * *

2. The incorrigible persistence of Complaint Counsel in conducting post-

complaint investigations no\v in the form of a request for a subpoena du.ce.

tecum 

* * *

On February 1:1: 1D68 the examiner certified this motion to the Com-
mission ,,-ith a recommendation that the motion to dismiss be denied.
'Ve adopt the exr.mjlle)' S l'PCOmnH'lldation.

The letter which allegedly is responsible for a prejudgment of the
facts in this matter was a response , sign('c1 by Chairman Paul Rand
Dixon, to Senator \Yal'l'en G. :?\Ingnnsoll s 1etter of October 10 , 1967,

requesting an out1ine of the Commission s current program in the
nrefl of home improvement fl'flllds together Iyith suggestions for addi~
tional legislation to improve the enforcement program in this field.

Responclents~ complete argument on the disqualificfltion issue is
th 8. t :

Cha irman Dixon , spealdng for the Commission, sta tec1 on page :2 of the letter
that "generalI~- sl1eal,ing, tlH'se linns Chowe imr)roYE'ment companies) operate
through a program of offering phoJ1~- kll'gains, easy credit and exaggerated
performance claims. " The letter goes on to set forth in great detail a restatement
of the complaint i:::suec1 in this mntter, Tbere cnn be no doubt that there bas
been a prejudgment of tIli::: case ,,-hich c1estro~-s tIle nhility of the Commis-

sioners to perform tIle judicial function imposed upon them by law, The letter
dted states on page 6 that two eases are " presently being litigated." This

case must be one of those cases.
We have therefore both a general and a specific prejudglllent.

Respondents also cite the Amos Treat CO. and Te. aco. Ino.

eases as authority for their position.
The entire context of the lettel' ~ Yi-hich is the basis for this motion,

prO\-ic1es the Senate Committee on ('omme1'c(' ,yith general informa-

tion relatiye to problems with which the Committee had a legitimate
and constitutional concern. The Jetter simpl~.' flchises the Senate Com-

mittee that the Commission is a'yare that prob1ems exist in some seg-

ments of the home imnroyement inclnstTY. ontlines eE'l'tain of theJ. 

" .

problems~ and advises in generalized terms "\ylwt. the Commission is

doing in this area. 

1 ::\Iotion to dismiss, p. 1.
21d.. at pp, 1-
3/(/. atp, 
4 _lHIO. Trent 

(- 

CO. Y. Secllritic.s ai/(l E,rdl(l1lf/e CoH1H1i.s",io)1306 F. 2(1 260 (D, C. Cir.

1H02) ,
1'e,Nlco, II/c. 

\" 

Federal Trade ('OIi/lllis8ioll :::36 F, 211 7:14 (D,C, Cil', 1964),
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In the fifth paragra:ph on page nine, the letter reco!2'nized that the

great majority of firms in this inclnstry are both hone~t and r0:liable.
In quoting Chairman Dixon s letter , respondents inserted the "\\ords
home imprm-enwllt companiC's ~ in brackets. The insertion of these

'yords had the eilC'ct, of Itering the meaning of this senh\nce because
it, '-..-as tnken out of the context of the third paragraph. The ,yorc1s
these firms ~ as ntilized in the lettC'r : do not refer to "ho111e imprm-

I1H~nt companies ~ in general.
The first paragraph on page two contains an estimate that 50 000

firms are engaged in the sa Ie and insb111ation of residential sidin!!
and storm ,yindO\ys. The true meaning oJ the third paragraph on tlis
page , ,yhen read in connection ,,-ith the t\\"o preceding paragra phs , is
simply that , of the estimated 50 000 home improyement dealers in this
country, a substantial number (\yithout specific identification of any
company) operate through a program of offering nonexistent bargains
etc. This , obyiously, is not a general prejudgment of home improyement

contractors, but 11 simple recognition that there, are many firms in
this industry that are engaging in deceptixe and nnfair trade practices.
Chairman Dixon s letter enumerates 1-:1: operational patterns of the

llnethical firms in the home improyement inclnstl'Y 1.Yhieh 1111'"e become

almost standardized. Among others , the follO\ying are mentioned on
pages hyo and three: bogl1s contracts (50. ;")): scare tactics (No. 0);
referral selling (No. 10) ; spiking the job (K o. 12) : and afti.rmatiye

misrepresentations (X o. 13). Not one of these practices is challenged
in the complaint in this case,

Respondents further assert that on page six , the lcttpl' referred to
t;~yO cases which are presently being litigated and that ;' t his must be

one of those cases. " The Commission is a"are that it issued the com-

plaint in this ease. This cloes not mean that the Commission has pre-
judged the matter. ,Yhether or not respondents are engaged in the
decepti,-e practices described in the, complaint "ill of course. depend
on the facts , and the facts "ill be judged onl~' after the record is com-

plete. A similar complaint "\\as issued in another home improyement

case. After a full hearing before a hearing examiner , the Commission

on appeal , held for respondents and dismissed the complaint/)
In the Amos Ti'eat Co. ease. the COllrt held that a member of the

8ec11l'ities and Exchange Commission could not participate in a cle,ci-

sian of the Commission ,\-hen prior to the appeal he had \'ngagec1 in the
pedol'mance or specific investigatiye or prosecuting: functions of the

casO, on revie'y. This is not eyen remotely the issue here. The Te,-caco

case is likewise inapplicable.. K othing: "as involved there but the pre-

cise "\\orc1s of a particular speeeh. The speech was construed by the
court as indicating a prejudgment because respondents "\\ere spe-

cifically referred to in a context "\\hich could be interpreted as eonvey-

;: 

H011SC of JIal"bet , Inc" Docket No. 857S , cll'c1er issued September 24 , 1964 (66 F, C. 787).
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inQ" a belief that they had violated the laYL There is nothinQ' in the
Jetter in this matter to indicate that any member of this Commission
had decided that the respolldents , or any other spec-ilk home im1)rOye-
ment firm , ha,ye yiolatecl Section 5 of the Fedentl Trade Commission
Act.

An implication of respondents ' motion is that administrators must
be disqualified from hea ring a case if there is some e"\Tidence that they
have made some measure of ac1jnc1gment of the law prior to considera-
tion of the pal'tienJar case. This "would ha, , if accepted , the singular
disachantagl~ of disqualifying any administrator or judge the second

time a partienlar legal question came before him. As the Supreme
Court has said:

Neither the Tumey decision nor any other decision of this Court would require
us to hold that it would be a violation of procedural due process for a judge to
sit in a case after he hn d expressed nIl opinion as to whether certain types of
conduct were prohibited by la\\-, In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
inyolye questions of both law and fact,

And added the Court:
. . . the Federal Trade Commission cannot possilJly lie under stronger con-

stitutional compulsinns in this respect than a court.s
If the Commission s opinions expressed in cnngres8ionally rt'quirec1 reports

would bar its members from acting in unfair trade proceedings, it ""auld fI ppear
tha t opinio1Js expressed in the first (specific industry) 1l11fair trae1e Pl' oc-E'c(lill

\\-

ould simil:1l'ly dif:'(!l.lnlifr them from eyer passing 011 another, :3ee JI Oi'qU Ii 

\",

United States 313 D,S. 409, 421. Thus experience acquired from their work as
commis:-:;ioners would be a handicap instead of an advantage * * *

Indeed , it is hornbook law that. the kind of bias that disquaJifies 
l'efm' s to an ;'irl'evocably close.d"view of the particular parties or facts

Fo/cnt/ Trade COli/mission 

\, 

Cell/ent IlIstitnte, 883 U. S. 688 , 70:2-703 (1948).
'Irl at70:~
r. Irl.. nt 702.
10 Thm:

, "

(ilt h:1", been helel th:1t tbe bias or prpjudiee fllleged must be ;persona),' and
that n J11f'l'e pl'P.illd ~J110nt of the eft",e i:;: not sufficient, Jlnrq/lel1e Cell/ent JIfg, Co. 

Fcr/era! 7'i' lIl/e Oolllll1i""ioll 147 F, :2d 580 , 5n2 (7th Cil', 1945), aff' , Federal 'Trade COII/-
lIIi. ~ion 

y, 

Ceil/Pili: Ii/stitlite. :'):':8 r, s, 6S::~. 700-703 (104S).
8/'p Ei8!er 

y, 

United 8tOt(,8 170 F, 2cl 273, 277-27,"" (D. C. Cir. 1948), remored from.
(/od;('t, 8:-1," F~;, 1S0 (1949), a ea~'e involving tlle charge thflt Judge Holtzoff, having
inve~tigated "nljens and Commllnist~, ine)ucling flPl'el1ant. " in his former po~t ns Special
-\:"si;.:tnnt to thl

' .

-\ttm' uto :,- GE'nera1. \vn;,: 11iO1;':('11 anti l'l' ejucliccIl. Tlie Court of Appeal;,: for
th(' DiHriet of COll11lJbin Circuit bellI: ' Tpon review of ;':11Ch nn affidavit "-e do not hesitnte
to 111'110111 tlle ruling of the COlll't be)ow that the ftfficl:nit should be stricken. for it does
not p;,:tflblh:h hin::; :1))(1 prejudicp in the personal sen;.:p, coJltemplnte(: b~- tIle statute, /1::;;;uming
truth in all till' facts :~tntec1. Prejurliee, tn rf'(jnil'e rec1!"atioD. Illllf:t be personal ncC'orrling
tn r111' TI'J'm,: or the ;'htlltp. amI irn) lI'r;;"'lJ:l I pn'.1ll::if' e J"';;llltil1~ from 11 .;ul:ge s hackQTO!liH1
or rx)IIOl'j"lH'(' j,: Dlit. in 0:11' (:pjJlin, 'yHhi!! ille j:I1n"

j.-",; 

,,1' rl"., ,:,;:Tllt,, 11:-11 F, 211 at :2,,

") :

L/I;li7'(i' . IJ Iii. (:o.;;ul/lt,l1 111. . C/). of -Yew lo r);"!, Locl, GO F. 2d 8::;, 38 (:~(l Cir. 1H82) (held
thflt, ,,-biJe ;;taetle;.:,:;" for ndmini;.:trator to have written letter saying lie hnd inyp,tigaterl
matter to his f:atisfaction flJlrl heariJl~' \\"onld be mere formfllity, the letter " feU :::Ilort of a
:::tat('ment that nothing that might he sown fit such a bearing would chang-€' bi::: mind, , , .

) ;

Malley v, United States 128 F, 2d 676 , 680 (8th Cir. 1942), rev ll on other grounds 317
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inyolved in a specific case, not to the adjudicator s preconceptions

about the law. Bias in the sense of crystallized point of view about
issues of law or policy is almost universally deemed no ground for
disqualification. " 11 R.espondents have failed to demonstrate either a
general or specific prejudgment by any member of this Commission
of the facts and issues in this proceeding.

The respondents ' second contention is likewise without merit. The
exn,miner stated in his certificntjon that he has made no rulings on
compla.int counseFs current attempts to obtain information from
respondents. The examiner has signed no subpoenas nor directed the
taking of any depositions at this juncture. Section 3.35 of the rules of
practice does not grant respondents any right to appeal until such

tinlE'- ,1;3 the examiner makes his rulings on complaint counseFs appli-
cations. Accordingly~ the eertified motion to dismiss the complaint
will be denied. An appropriate order will be entered.

OnDER RULING ON EXA::\IINER CERTIFICATION OF RESPONDEXTS

:JYfOTION TO DISl\IISS THE COMPLAINT AXD RE:LIIAXDIXG TO I-IEARING
EX_DIINEn

The hearing examiner herein pursuant to 9 3.22 of the Com-
mission s rules of practice , on February 14, 1968 , certified to the
ComIl1ission respondents' February 1 , 1968 , motion to dismiss the
complaint; and
The Commission JOl' the reasons set forth in the accompanying

opinion, has determined that respondents' motion to dismiss the
.complaint should be denied and that the matter should be remanded
for fl1 rther proeeedings. Accordingly,

It ls ordered That respondents ' motion of February 1 , 1968 , to

dismiss the complaint be , and it hereby is , denied.
1 t is fw,ther onlel'ed That the mntter be, and it hereby is , remanded

to the hearing examiner for further proceedings.

8, 41::! (194:3) (beld district judge not disqualified to hear contempt case although be
had directed D, S, District Attorney to commence it with observation that it WfiS ;' apparent
from the statement of counsel upon both sides here that there is, in the evidence in tbis
regard , ground for believing that there has heen a very gTO':':S imposition and fraud perpe-

trated in and upon this court by at least Pendergast, O'Mfllley find :\IcCormnck and there
ma~' be others

) ; 

Xationul Lulc.vcl's Guild v, Brownell 225 F, 2d 552 , 555 (D, C, Clr, 1955),
cert, denied , 351 D,S, 9::!i (1936) (held Attorney General not disCjl1nlified to adjudicate
whether Lawyers Guild should be designated a s111n-ersive organillation although be had
made n public speech declaring that it was ;; bec:l11se the e,-iclence shows that the ::\a.tio:1al
Lawyp1'8 Guild is at pres,"nt n Communist dominated and controlled orgfl:1illation I:l11y
commilted to the Communist Party line that I have toda~. served notice to it to show cause
why it ;:hould not be designated on the Attorney General's list of subversive organizations

11 Davis , 2 ildl/linistratil'e Law Treatise 130 , 131 (1958). "Our tradition rightly inter-
preted is that the ju(1ge should be neutral toward the question of whether the specific
defendant is guilty. It is a perversion of tha,t tradition to demand that the judge be neutral
toward the purposes of the law, Id. at 1:38" n. 28 , quoting Jaffe, "The Reform of Admillis-
trative Procedure, " 2 Pub, Ad, Rev. 131 , 149 (1942).
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LEI-IIGH PORTLAND CE~IENT CO.

Docket 8680, Order ancl Opinion, Mar. , 1968

Order denying a third party s appeal from hearing examiner s order refusing

to quash a subpoena duces tecum on behalf of the respondent in this case.

OPDHON OF THE COl\DnSSION

MARCH 1 9 , 1 9 G 8

This matter is before the Commission upon the interlocutory appeal
of Buffalo Concrete, a Division of Joseph Smith &: Son, Inc.

(Buffalo). This appeal , filed pursuant to S 3.35 (b) of the Commis-
sion s rules of practice, is based upon the hearing examiner s order of
January 31 , 1068 , denying in part 1 Buffalo s motion to quash a sub-

poena duces tecum issued to Buffalo by the hearing examiner on
behalf of respondent Lehigh Portland Cement Co.

The examiner ruled that the contested subpoena was authorized by
S 3.34 (b) (2) of the current rules of practice. Buffalo contends that
S 3.34 (b) (2) does not authorize the issuance. of a subpoena duces

tecum , returnable at a prehearing conference for discovery purposes
to a nonparty for the production of documents which may not contain
or constitute evidence.

Buffalo s argument that the Commission s rules of practice do not
authorize the issuance of prehearing subpoenas duces tecum to per-
sons other than complaint counsel or respondE'Jlt is based upon its
reading of S3.34(b) (2). This subparagraph provides:

(2) Subpoenas duces tecum may be used by any party for purposes of dis-
covery or for obtaining documents for use in eYic1ence, or for both purposes,

When used for discovery purposes , a subpoena may require any party to produce
and permit the inspection and copying of nonprivilegec1 documents, papers
books, or other physical exhibits which constitute or contain eyidence rele,ant
to the subject matter involved and which are in the possession, custody, or

control of such party.

Buffalo interprets the second sentence as imposing a limitation on the
first by requiring that subpoenas duces tecum when used for clis-
covery purposes

, ;;

only be directed to parties to the litigation." At the
same time it concedes that when the proper sho\\ing has been made
under S 3. ii3 , a subpoena duces tecum for discovery purposes may be
directed to persons other than parties to the litigation if the subpoena
is to be used in connection with the taking of a deposition. ufi' alo
does not explain its theory of the basis for such a third-party sub-
poena if , as it contends , S 3.3cl imposes a general limitation on the use
of prehearing subpoenas duces tee-um lor purposes of discovery.

1 Bnff;11o also 1111)\ed tlJat portions of the subpoena ducE'~ tecum l1e (!ui1slJed on tlJe
grolllHl of irrelen1nc~' , The examiner has not yet ruled UPOIl this ground. 'This appeal is
limited to the examiner s denial of the motion to quash on tho ground that the Commis-
Bion s rules do not authorize the issuance of subpoenas lilh:c'S tecum to third parties.


