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LEHIGH PORTLAND CEMENT CO.
Docket 8680. Order and Opinion, Mar. 19, 1968

Order denying a third party’s appeal from hearing examiner’s order refusing
to quash a subpoena duces tecum on behalf of the respondent in this case.

OriNiox orF THE COMMISSION
MARCH 19, 1968

This matter is before the Commission upon the interlocutory appeal
of Buffalo Concrete, a Division of Joseph Smith & Son, Inc.
(Buffalo). This appeal, filed pursuant to § 3.35(b) of the Commis-
sion’s rules of practice, is based upon the hearing examiner’s order of
January 31, 1968, denying in part* Buffalo’s motion to quash a sub-
poena duces tecum issued to Buffalo by the hearing examiner on
behalf of respondent Lehigh Portland Cement Co.

The examiner ruled that the contested subpoena was authorized by
§3.34(b) (2) of the current rules of practice. Buffalo contends that
§3.34(b) (2) does not authorize the issuance of a subpoena duces
tecum, returnable at a prehearing conference for discovery purposes,
to a nonparty for the production of documents which may not contain
or constitute evidence. ~ _

Buffalo’s argument that the Commission’s rules of practice do not
authorize the issuance of prehearing subpoenas duces tecum to per-
sons other than complaint counsel or respondent is based upon its
reading of §3.34(b) (2). This subparagraph provides:

(2) Subpoenas duces tecum may be used by any party for purposes of dis-
covery or for obtaining documents for use in evidence, or for both purposes.
‘When used for discovery purposes, a subpoena may require any party to produce
and permit the inspection and copying of nonprivileged documents, papers,
books, or other physical exhibits which constitute or contain evidence relevant

to the subject matter involved and which are in the possession, custody, or
control of such party.

Buftalo interprets the second sentence as imposing a limitation on the
first by requiring that subpoenas duces tecum, when used for dis-
covery purposes, “only be directed to parties to the litigation.” At the
same time it concedes that when the proper showing has been made
under § 3.33, a subpoena duces tecum for discovery purposes may be
directed to persons other than parties to the litigation if the subpoena
is to be used in connection with the taking of a deposition. Buffalo
does not explain its theory of the basis for such a third-party sub-
poena if, as it contends, § 3.34 imposes a general limitation on the use
of prehearing subpoenas duces tecum for purposes of discovery.

1 Buffalo also moved that portions of the subpoena duces tecum he quashed on the
ground of irrelevancy. The examiner has not yet ruled upon this ground. This appeal is

limited to the examiner's denial of the motion to guash on the ground that the Commis-
szion's Tuies do not authorize the issuance of subpoenas duces tecum to third partles.
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Subparagraph (b) (1) of §3.34 specifies the form and method of
making application for issuance of “a subpoena requiring a person
to appear and depose or testify and to produce specified docu-
ments * * * at the taking of a deposition, or a¢ « prehearing con-
Jerence, or at an adjudicative hearing * * ** (emphasis added).
Subparagraph (2) of that section relates to the same subpoenas duces
tecum, and the first sentence clearly authorizes, without restriction,
the use of such subpoenas “for purposes of discovery or for obtaining
documents for use in evidence, or for both purposes.” The second
sentence of this paragraph supplements the first sentence, as the
hearing examiner has held. It does not, however, limit the scope of
the coverage of the first. It simply makes explicit what might other-
wise be open to interpretation, namely. that under the rules of practice
1f a subpoena is used for discovery purposes, it may require any party
(as well as a nonparty) to produce and permit the inspection and
copying of documents and exhibits therein referred to.

A consideration of the development of this rule illustrates the
specific purpose of the second sentence. As noted in the footnote to
the second sentence of §3.34(D) (2), “Orders for the production of
documents, provided for under former rules of practice. are no
longer used.” This footnote (1) calls attention to the fact that the
rules of practice no longer provide for the use of orders to produce,
and (2) makes clear that the use of subpoenas has been substituted
tor the use of orders to produce as previded for in former rules.

Section 3.11 of the former rules stated in pertinent part:

§3.11 Production of documents.—Upon motion of any party showing good
cause therefor and upon such notice as the hearing examiner may provide, the
hearing examiner may order any party to produce and permit the inspection and
copying of nonprivileged documents, papers, books. or other phyeical exhibits
which constitute or contain evidence relevant to the subject matter involved
and which are in the possession, custodr, or control of such party * =

This rule was very similar to Rule 34 of the Federal Rules of Civil
Procedure. It specifically provided for orders requiring the production
of documents by a party. It had nothing to do with and was not related
to any other process which might be available under this or any other
rule to require the production of documents by nonparties.2 Thus, since
the Commission in promulgating its new rules of practice abolished
the use of orders to produce (by a party) and substituted therefor the
use of subpoenas to require production (also by a partv), it merely
undertook by the second sentence of § 3.34(b) (2) to make this clear.
It did not by this provision limit or restrict the nse of subpoenas else-
where authorized (in the first sentence of § 8.34(b) (2) to require the

2 The scope of § 3.34 is in some respects similar to Rule 45 of the Federal Rules of Civil
Procecdure. Rule 45 authorizes the issuance of subpoenas duces tecum to parties and non-
parties for purposes of general discovery hefare trial as well as for testimony and produc-
tion of documents at the trial. Moore Fedcrul Practice and Procedure 1168, 1453 (1964).
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production of documents generally whether for discovery purposes or
for obtaining documents for use in evidence, or for both purposes.

Section 8.34, read as a whole, makes it clear that the Commission
is authorizing the fullest and most complete discovery practicable.

The rules for adjudicatory proceedings are intended to embody the Commis-
sion’s conviction that, to the fullest extent practicable, the strategy of surprise
and the art of concealment will have no place in a Commission proceeding. Hence,
we have also provided for thorough post-compiaint discovery procedures. It
should be obvious that discovery is a two-way street and that it is the hearing
examiner’s responsibility to insist that both complaint counsel and respondent’s
counsel be provided with sufficient data to insure an expeditious and completely
fair hearing.®

The examiner’s ruling was in compliance with the spirit and letter
of the rules of practice. Buffalo has failed to make any showing that
the examiner abused his discretion or authority. The examiner is re-
sponsible for the conduct of adjudicative proceedings, and his rulings
nn procedural matters in the absence of unusual circumstances will not
be reviewed or disturbed by the Commission.* The appeal of Buffalo
from the part of the examiner’s action denying its motion to quash
the subpoena duces tecum on the ground that the subpoena duces tecum
issued to Buifalo was not authorized by the Commission’s rules will
be denied. Accordingly, the motion will be denied and an appropriate
order will be entered.

Commissioner MacIntyre did not participate.

Orprr DeExYING INTERLOCUTORY APPEAL

This matter is before the Commission upon the interlocutory appeal
of Buffalo Conerete, a Division of Joseph Smith & Son, Ine. (Butfalo).
This appeal, filed pursuant to § 3.35(b) of the Commission’s rules of
practice, is based upon the hearing examiner’s order of January 31,
1968, denying in part Buffalo’s motion to uash a subpoena duces tecum
issued to Buffalo on behalf of respondent Lehigh Portland Cement
Co. The Commission has determined that the appeal should be denied.
Accordingly.

It is ordered, That the appeal of Buffalo Concrete, Division of
Joseph Smith & Sons, Inc., from the ruling of the hearing examiner
on the motion to quash or limit subpoena duces tecum on the ground
that the subpoena duces tecum issued to Butfalo was not authorized
by the Commission’s rules be, and it hereby is, denied.

By the Commission, with Commissioner MacIntyre not participat-
ing.

3 A1l-State Industries of North Carolina, Inc., Docket No. 8738, order issued November 13,
1967 (emphasis in original) [72 F.T.C. 1020, 10237,
4 Topps Chewing Gum, Inc., Docket No. 8463, order issued July 2, 1963 [63 F.T.C. 2196].
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MARLO FURNITURE COMPAXNY ET AL.
Docket 8745. Ordcr, Mar. 28, 1968

Order denying respondents’ motion to discuss complaint and quash hearing ex-
aminer’s order for a post-complaint investigation.

Orper Dexyixe Mortrox o Drsarrss axp ApPPEAL FROM
Hearixe Exasrixer’s Orper

This matter is before the Commission on respondents’ motion to
dismiss the complaint certified by the examiner with the recommen-
dation it be denied and their appeal from the hearing examiner’s order
of February 27, 1968, refusing to quash an order for access. The com-
plaint in this proceeding, which issued on "aeptember 27,1967, charges
respondents with engaging in fictitious pricing. ITJ.ISLQPJ.G senting in
certain instances the 1dent1ty of the seller appearing in their advertise-
ments, and the composition and construction of certain products, fail-
ing to advise purchasers that depesits were not refundable, and not dis-
c]osmg that conditional sales contracts cr other instruments of indebt-
edness may be assigned or transferred to a finance company or other
third party to whom the customer thereby becomes indebted.

On Februar v 2, 1968, complaint counse! filed an application for an
order requiring access to certain respondents’ records revelant to the
fictitious pricing allegations set out in paragraphs 4 through 6 of the
complaint. By order of the same date, the hearing examiner required
respondents to grant access to the inventory stock records and sales
vouchers relating to certain items promoted in specific advertisements
which have already been identified as Commission Exhibits. Respond-
ents moved to quash the order for access on the ground complaint
counsel were embarking on a post-ccmplaint investigation in violation
of the Commission’s rules. Respondents argue that the request for
access goes beyond the “rounding out” permitted once the case is in
the adjudicative stage by recent Commission decisions, viz, All-State
Industries of North Car olina, [nc., et al.* and Curtiss-1 “zghzﬁ Corpora-
tion,? since Commission counsel seek evidence necessary to prove the
char oes set forth in the complaint. In addition, resp naeﬂts assert that
the order for access is improper on the ground that it would be unduly
burdensome, and that the records scught could have been secured prior
to izsuance of complaint.

_ Bseentially, the motion to dismiss and the appeal from the hearing
examiner’s refusal to quash the order for access are based on the

1 Docket 8738, November 13, 1967 [72 F.T.C. 1020].
2 Docket 8708, December 1, 1967 [T2 F.T.C. 102717,
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same grounds. Respondents argue in effect that in asking for the order
of access, complaint counsel conceded they have insufficient evidence to
sustain the charges in the complaint. They contend, therefore, the com-
plaint should be dismissed, since the Commission was misled into be-
lieving that there was good cause to issue it. The examiner in certify-
ing respondents’ motion to dismiss expressly held, however, that the
access required by his order is consistent with the Commission’s deci-
sions in Al-State Industries, and Curtiss-Wright Corporation.

The determination of whether complaint counsel’s request is within
the bounds of permissible post-complaint discovery outlined by Al
State Industries is of necessity largely within the examiner’s discre-
tion. He is responsible for the conduct of the proceedings and the
definition of the issues; and the decision on whether the criterion of
ANl-State Industries has been met depends on the particular facts and
circumstances of every case. His ruling on whether requests for dis-
covery are appropriate will, therefore, in the absence of unusual cir-
cumstances not be disturbed by the Commission. In this instance, the
documents encompassed within the order requiring access on their face
do not involve a post-complaint attempt to investigate such as that
condemned in All-State Industries. In this case, requiring access to
stock record cards and sales vouchers for six items of furniture for a
ten month period pertinent to advertisements already specifically iden-
tified as Commisssion Exhibits is well within the examiner’s discretion.

Respondents’ arguments on the basis of these facts that the Com-
mission did not have good cause to issue complaint is also without
merit. Contrary to respondents’ apparent position, the preliminary in-
vestigation need not “encompass the gathering of a7? of the details for
each and every transaction which may eventually become an evidenti-
ary item in a subsequent complaint.”” Complaint counsel may properly
after the issues have been defined in a prehearing conference request
additional docwumentation to round out, extend or supply further de-
tails for the particular transactions to be pursued in the course of the
hearings. 477-State Industries, Supra. Since it appears that the exam-
iner's exercise of discretion in issuing the order complained of was on
its face reasonable, the motion to dismiss and respondents’ appeal from
his refusal to quash will both be denied. Accordingly,

1t is ordered, That vespondents’ motion to dismiss the complaint be,
and it hereby is, denied.

It is further ordered, That respondents’ appeal from the hearing
examiner’s order of February 27, 1968, refusing to quash the order for
access be. and it hereby is, denied.

1t is further ordered, That respondents’ request for oral argument
be, and it hereby is, denied.



1252 FEDERAL TRADE COMMISSION DECISIONS
LEHIGH PORTLAND CEMEXNT COMPAXNY
Doclet 8680. Order and Opinion, Apr. 8, 1948

Order denying a third party’s motion to quash a subpoena directed to it on behalf
of the respondent.

Orixiox oF THE CO3NIISRION
APRIL S, 196S

This matter is hefore the Commission upon the interlocutory appeal
of District Concrete Company, Ine. {District). This appeal. filed pur-
suant to § 3.35(b) of the Commission's Rules of Practice, is hased upon
the hearing examiner’s order of February 28. 1968. The order denied
District’s motion to quash a subpoena duces tecum issued to District
by the hearing examiner on hehalt of respondent Lehigh Portland
Cement Co. and also denied District’s incidental request for access to
respondent’s ex paite application for the subpoena duces tecum.

The examiner denied the motion on the ground that it was not
made within ten days after service of the subpoena as provided for in
§3.34(b). Moreover, the examiner ruled that District neither requested
an extension of time nor showed any “good cause™ for an extension as
required by § +.3(b).

The motion to quash was filed thirty davs after scrvice and nineteen
days after the expivation of time for filing such motion under the Com-
mission’s rule. Furthermore, the examiner noted that ten days after
receipt of the subpoena. District, by its counsel at that time, executed
a stipulation with respondent’s counsel binding District to “comply
in full with the subpoena duces tecum™ by “mailing all responsive dee-
uments, correspondence, data and verified summaries” to respondent’s
counsel by February 9, 1968.

The examiner found that District had not demonstrated “good
cause” or other extenuating circumstances, which would permit him
to allow movant to make its late motion. Additionally, the examiner
noted that to allow District’s motion would be tantamount to spe-
cial treatment which “would produce a disorderly result in this case
where over 100 witnesses have been subpoenaed to produce documents
and over half of them have alveady informally complied.”

Moreover, the examiner did state that he “is not ruling, however, that
after timely motions to quash of contesting witnesses have been passed
on, he may not divect that the disposition thereof may in part apply
to other witnesses.’”

1 Order denying Motion to Quash, p. 2 (Felruary 28, 1985).

3]1d., atp. 3.
3Id.
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As to the request for access to the subpoena application, the only
reason set forth for this request is that the application “is obviously
necessary for District Concrete to know™ respondent’s reasons for
seeking the information. The examiner stated that granting the request
might “prejudice the respondent, inasmuch as respondent prepared its
application and supporting grounds. involving the disclosure of its
strategy in this case, in respect to two different kinds of subpoenas
and in respect to various types of witnesses, in reliance on the ex paite
status.” ® The ex parte status of a subpoena application submitted by a
respondent should not be disturbed without compelling reason. District
has not made such a showing.

Section 3.35 (b) states that intevlocutory appeals will be entertained
by the Commission only “upon a showing that the ruling complained
of involves substantial rights and will materially affect the final de-
cision, and that a determination of its correctness before conclusion
of the hearing is essential to serve the interests of justice.” District
has failed to meet any of these requisites. In the absence of the 1e-
quired showing, the examiner’s rulings upon evidentiary or procedural
matters arising in the course of such proceedings will not be reviewed
or disturbed.® Accordingly, District’s appeal will be denied and an
appropriate order will be entered.

Commissioner MacIntyre did not participate.

Orprr DEXTING INTERLOCUTORY APPEAL

This matter is before the Commission upon the interlocutory appeal
of District Concrete Company, Inc. (District). This appeal, filed pur-
suant to § 3.35(b) of the Commission’s Rules of Practice, is based upon
the hearing examiner’s order of February 29, 1968. The order
denied District’s motion to quash a subpoena duces tecum issued to
District by the hearing examiner on behalf of respondent Lehigh
Portland Cement Co. and also denied District’s incidental request for
access to respondent’s ew parte application for the subpoena duces
tecum.

For the reasons stated in the accompanying opinion, the Commission
has determined that District’s appeal should be denied. Accordingly,

It is ordered, That the appeal of District Concrete Company, Inc.,
from the ruling of the hearing examiner on the motion to quash sub-
poena duces tecum and for production of the application therefor be,
and it hereby, is, denied.

By the Commission, with Commissioner 2MacIntyre not
participating.

4 Appeal to the Commission, p. 5.

3 Qrder. p. 4.
8 See, ¢o.g., Topps Chewing Gum, Inc., Dockat 8403 (order issued July 2, 1963).
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REPUBLIC CONSTRUCTION COMPANY, INC., ET AL.

Docket C-1164. Order, Apr. 8, 1968

Order denying petition to reopen proceeding for the purpose of amending a pro-
hibition in the order.

OrixioNn axDp OrbpER DENYING PETITION TO REOPEN THE PROCEEDING
FOR THE PURPOSE OF AMENDING ORDER TO CEASE AND DESIST

This matter is before the Commission upon the petition of respond-
ents Lester Mossman and Irving Kaplow, filed March 4, 1968, termed
a petition for modification of decision and order and construed to be a
request for a reopening of the proceeding and for a modification of the
order to cease and desist pursuant to § 3.72(b) (2) of the Commission’s
Rules of Practice. The petitioners allege that the order of the Federal
Trade Commission issued January 31, 1967 [71 F.T.C. 84], based upon
a consent agreement, prohibits respondents, in paragraph 3 thereof,
from representing that:

Any commission is given by respondents to purchasers of respondents’ products
for referrals who subsequently purchased respondents’ products;

that the petitioners intended such paragraph to contain the modifying
phrase “unless such commissions are in fact given as represented,” and
that they believe the absence of such qualifying language was a mis-
take. The Acting Director of the Bureau of Deceptive Practices filed
an answer opposing such requested reopening and modification of
the order, and in the event respendents produce evidence supporting
their position that significant payments of referral commissions are
now being made, proposing an alternative form of order.

The petitioners have made no showing, other than the bare assertion
that they did not intend the unqualified prohibition in paragraph 3,
that this provision is contrary to the understanding of the parties at
the time of the execution of the consent agreement. Respondents do not
claim that there is any ambiguity or unclearness in the challenged pro-
vision nor do they state any circumstances which might suggest an
original misunderstanding as to its meaning.

Moreover, the petitioners have made no sufiicient showing under
£3.72(b) (2) of the Commission’s Rules of Practice that changed condi-
tions of fact or law require the modification of paragraph 3 or that
the public interest so requires the modification of paragraph 8 or that
ing for modification of an order must state the changes desired, the
grounds therefor, and must include, when available, such supporting
evidence and argument as will, in the absence of a contest, provide a
basis for a Commission decision on the petition. Petitioners have made
no such showing. All that they have done is to include in their petition
the unsupported assertion that they and other companies in their maz-
keting area and throughout the United States “have offered and given
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|¢]ommissions and [g]ifts.” Petitioners do not claim, as we construe
their statement, that they are presently offering or paying commis-
sions and gifts for referrals; that they have any current program for
such payments, or even that thev anticipate beginning such a program.
In other words, they have not shown any presently existing change in
law or fact or pubhc interest considerations which would constitute
grounds for reopening the matter for the purpose stated. Accordingly,

It is ordered, That the request of Lester Mossman and Irving Kap-
low for the reopening of this proceeding and for the modification of
the order to cease and desist be, and it hereby is, denied. ’

AMERICAN BRAKE SHOE COMPANY

Docket 8622. Order and Memorandum, Apr. 9, 1968

Order denying respendent’s motion to disqualify Commissioner Jones and for
additional information and stay.

MEMORANDTUM oF COMMISSIONER JONES IN RESPONSE TO THE MoTION OF
RESPONDENT AMERICAN Braxt Smor Coxpaxy Twumar Sme WiTH-

prAW Froa Tuis ProcrepiNG
MARCH 29, 1968

Respondent American Brake Shoe Company by motion dated
March 26, 1968, has requested that I disqualify myself from participa-
tion in the decision in the above-captioned case. If I decide not to dis-
quality myself, respondent moves the Commission to determine that
I be disqualified from such participation.

As alleged grounds for its motion, respondent relies on the facts
communicated to it in my letter of March 12, 1968, that subsequent
to the oral argument of this case before the Connmsswn, the attorney
of record, V RocL Grundman, J1., joined my staff as attorney-advisor.
Iam attachmg a copy of my lettertor e~pondunu which further advised
that I have not discussed this case in any way with Mr. Grundman, and
do not intend to do so in the future and that Mr. Grundman and my
other assistants are under instructions not to discuss this case among
themselves.

Respondent, American Bralke Shoe Company, has alse m ved for
additional information Wlth respect to whether Mr. Grundman has
“oommunicated about this case with any persons on the stafl of the
Chairman or any Comlm:smnel and whether such persons have
“subsequently communicated about the case mth the Chairman or any
Commissioner who participated in the decision.’

Since I wish the public record to be as complete as possible on this
matter, I have asked Mr. Grundman to furnish me with a statement
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as to any and all communications he may have had with any Com-
missioner or member of the staff of any Commissioner about this case
since he has been on my staff. A copy of Mr. Grundman’s statement
is attached hereto.

I am fully cognizant of the provisions of Section 5(c) of the Ad-
ministrative Procedure Act and of Section 4.7 of the Commission’s
Rules of Practice with respect to ez parte communications and of
Canon 17 of the Canon of Judicial Ethics. There has been no breach
either of the letter or of the spirit of any of my legal, ethical or moral
obligations as reflected in any of these provisions and principles. Ac-
cordingly, there is no ground on which I should or must disqualify
- myself. It is my decision, therefore, not to disqualify myself from
participation in this proceeding.

I shall not be present and shall not participate in any deliberation
or decision by the Commission on respondent’s alternate request tlmt
I be dlS(]Udlthd from participation by the Commission.

Esrn W. KinTxEr, Esq.,

Ravem S. Cox~NineHAM, JR., Esq.,
Georee Kuorg, Esq.,

Arext, Fox, KiNT~ER, Protrin & Kaux,
1815 H Street, N.TV.,

Washington, D.C. 20006

Hver J. Keoey, Eeq.,
Counsel for Complaint,
Buveaw of Restraint of Trade,
Federal Trade Comanission,
Washington, D.C. 20580

Re: Inthe Matter of American Brake Shoe Company
Docket No. 8622
(GENTLEMEN :

I wish to advise vou that in July, 1967, subsequent to the oral argu-
ment before the Commission in the above-captioned case, one of the
complaint counsel, Mr. V. Rock Grundman, joined my staff as an
attorney-advisor.

T have never discussed this case with Mr. Grundman. I do not intend
to discuss this case with Mr. Grundman nor ask him to furnish me with
any assistance on any matter which may arise in connection with this
case. Furthermore, I have instructed Mr. Grundman not to discuss
this case with any member of my staff, as an added precaution in case
I decide to utilize the assistance of another member of my statl in con-

1ection with this case.

I wish to advise yvou that I intend to participate in the decision
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in this case, but I wanted you to know of Mr. Grundman’s present
connection with my office and of my instructions to him.
Very sincerely yours,
Mary GARDINER JONES,
Commissioner.

ArripaviT oF V. Rock GRUNDMAN, JR.

T received this day copies of (1) a motion for stay, (2) a motion for
additional information and (3) a motion for disqualification of Com-
missioner Jones filed by respondent in this matter. The motion for
additional information requests information including but not limited
to:

(a) whether Mr. Grundman has communicated about this case with
any persons on the staff of the Chairman or any Commissioner and

(b) whether any of those persons subsequently communicated about
the case with the Chairman or any Commissioner who participated in
the decision.

Since the date of oral argument in this case in February of 1967 I
have done nothing related to the case in any way. I have written no
letters, memoranda, or anvthing else to any person either within or
without the Commission. I have spoken to no Commissioners, their
individual staffs nor member of the Commission’s stafl with respect to
the case except to mention to Cominissioner Jones, prior to accepting
the position as attorney advisor, that I was counsel on the case, I also
mentioned to each of Commissioner Jones’ other staff members that
I wus counsel on the case to ensure that nothing related to the case
would come to my attention.

In my position as attorney advisor with Commissioner Jones I have
seen No writing nor participated in any conversation nor heard any
conversation dealing with the merits of the case. The only thing Thave
seen which mentions the case is a routine circulation put out by the
Secretary of the Commission listing the names of the cases pending
with the Commission, the docket number and the date of the oral
argument.

The only other person with whom I have discussed the case since
the oral argument is Mr. George R. Kucik, attorney for respondent.
That conversation was a casual one on meeting in the street and con-
sisted of mutual specuiation on when the Commission decision would
be forthcoming and what we might do differently if the case were to
be tried again.

The foregoing is true and correct to the best of my kmowledge and
Delief.

V. Rock GRUNDMAN, JR.

R L B S
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OrpEr DEnvine MotioNs For DISQUALIFICATION, ADDITIONAL
INFORMATION AND STAY

Respondent moved on March 26, 1968, that Commissioner Jones
disqualify herself from participating in the decision in this proceed-
ing. In the alternative, respondent has moved that if Commissioner
Jones does not disqualify herself that the full Commission consider the
request for disqualification. In addition, respondent has filed a motion
for additional information and a motion for a stay in the proceedings
until five (5) days after disposition of the motion for additional infor-
mation and the motion for disqualification filed by respondent on the
same date. Commissioner Jones for the reasons stated in her memoran-
dum attached hereto has decided not to disqualify herself. Mr, Grund-
man, complaint counsel in this proceeding, has filed an affidavit in
response to respondent’s motion for additional information, a copy of
which is also attached.

Section 7 (a) of the Administrative Procedure Act clearly empowers
the Commission to determine whether a presiding officer conducting
a “hearing” on behalf of the Commission is subject to “personal bias
or disqualification.” It is not so clear whether this provision was meant
to apply to the participation of an individual agency member in final
or appellate determinations. The inquiry on the basis of which such
motions must be decided is necessarily subjective. Weighing the abil-
ity of one of its own members to make an objective judgment is of
necessity a difficult and delicate responsibility for a tribunal. In addi-
tion, the existence of such a power to disqualify carries with it an
inherent danger of abuse as a potential instrument for suppression
of dissent.

Under the Commission’s practice, disqualification is treated as a
matter primarily for determination by the individual member con-
cerned, resting within the exercise of his sound and responsible dis-
cretion. In the Commission’s view, this practice is proper and con-
sistent with the law and in the instant proceeding no basis for departing
from that practice has been shown. The motion for disqualification,
the motion for a stay of the proceedings, and the motion for addi-
tional information, except to the extent that it has been satisfied by
Commissioner Jones’s memorandum and Mr. Grundman’s afidavit are
denied. Accordingly,

It is ordered, That the motion for disqualification of Commissioner
Jones be, and it hereby is, denied.

It is further ordered, That the motion for additional information,
except to the extent already satisfied by Commissioner Jones's memo-
randum and Mr. Grundman’s affidavit, be, and it hereby is, denied.

1t is further ordered, That the motion for a stav of the proceedings
be, and it hereby is, denied. _

By the Commission, with Commissioner Jones not participating.



INTERLOCUTORY ORDERS, ETC. 1259

UNIVERSE CHEMICALS, INC., ET AL,
Docket 8752. Order and Opinion, Apr. 9, 1968

Order denying appeal from hearing examiner’s order scheduling hearings in
more than one place.

DissextinGg OPINION
APRIL 9, 1968
By Ersax, Commissioner:

Under Section 8.41(b) of the Commission’s Rules of Practice, hear-
ings in more than one place are supposed to be the rare exception, and
not the rule. The Rules say that they may be allowed by the hearing
examiner only in “unusual and exceptional circumstances [and] for
good cause stated on the record.” In this case, the only justification for
the hearing examiner’s order is a desire to avoid inconvenience to wit-
nesses and extra expense to the Commission. That is not enough. The
Commission should firmly hold the line against retreating to the old
pre-1961 peripatetic hearings. We should instruet the hearing exam-
iners that the Rules of Practice mean what they say. Actions speak
louder than words—by upholding the hearing examiner’s order here,
the Commission tolerates unnecessary delays in the conduct of adjudi-
cative proceedings.

Orper Dexying Prriassion 1o Fe INTERLOCUTORY APPEAL

Respondents, on February 29, 1968, filed a motion requesting permis-
sion to file an interlocutory appeal, under Section 3.23 (a) of the Com-
mission’s Rules of Practice, from the hearing examiner’s order filed
February 16, 1968, granting in part and denying in part complaint
counsel’s motion for hearings in more than one place. As a result of
the hearing examiner’s order, hearings were scheduled to be held in
Chicago, Illinois, Evansville, Indiana, Omaha, Nebraska, and Minne-
apolis, Minnesota, Complaint counsel, on March 5,1968, filed an answer
opposing respondents’ request.

Respondents argued that, because they operate an assertedly small
business enterprise which requires their presence for its operation, the
scheduling of hearings in more than one place would be financially
oppressive to them,

In order to facilitate our consideration of whether the hearing exam-
iner’s order satisfies the requirements of Section 8.14 of the Commis-
sion’s Rules permitting the hearing examiner to order hearings in more
‘than one place “in unusual and exceptional circumstances” or whether,
on the other hand, appeal should be granted under Section 8.23(a) as
involving substantial rights and materially affecting the final decision,
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we directed the filing of supplemental affidavits by the parties setting
forth respectively their reasons in support of their respective positions.
The affidavits have been duly filed.

Section 3.41(b) of the Commission’s Rules requires that hearings
be held in one place insofar as practicable. The party requesting de-
parture from that Rule has the burden of showing the unusual and
exceptional circumstances justifying hearings at more than one place.

TWe are at pains to point out that matters such as that involved here
are best left to the sound discretion of the hearing examiner, and we
are satisfied from the affidavits submitted that complaint counsel has
made sufficient showing warranting holding of hearings in more than
one place. Thus, in the circumstances presented we do not believe that
the hearing examiner has abused his discretion in this matter.
Accordingly,

It 35 ordered, That respondents’ request for permission to file an in-
terlocutory appeal, filed February 29, 1968, be, and it hereby is. denied.

Commissioner Elman dissented and has filed a statement.

CONSOLIDATED MORTGAGE COMPANY ET AL.
Doclket 8723. Order, Apr. 19, 1968.

Order reopening case and setting aside the complaint and order as to corporate
respondent.

OrpErR REOPENING aND Drsarrssing COMPLAINT aXD SETTING ASIDE
OrDER A8 TO CORPORATE RESPONDENT

Respondents, on March 18, 1968, filed with the Commission a petition,
requesting the Commission to reconsider its opinion and final order
issned February 19, 1968 (p. 376 herein), on the grounds that the
Commission asserted]v failed or did not have the opportunity to con-
sider respondents’ submission of February 21, 1968, relating to a
petition for dissolution filed in Superior Court of Rhode Island and
that the Commission assertedly did not follow an interpretation of
law as contained in certain cases referred to. and further requesting
the Commission to grant respondents a reasonable time within which to
submit to the Commission a final court order dissolving respondent
corporation and to grant respondents an oral heaving on their petition.
Complaint counsel, on March 25, 1968, filed an answer in opposition to
the petition.

Subsecnentlv. on April 8. 1068, respondents filed a letter with the
Commission, enclosine a copy of the final deeree of Superior Court
of the State of Rhode Island. entered April 3, 1068, ordeving that
Consolidated Mortgage Company he dissolved. Complaint counsel filed
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a supplemental answer April 11, 1968, in which he states he is opposed
to any reconsideration of the Commission's decision and final order
but that he hasno objection to the exclusion of the corporate respondent
from the order to cease and desist in view of its dissolution.

In the circumstances, the Commission is of the opinion that this
proceeding should be reopened pursuant to § 3.72(a) of the Commis-
sion’s Rules of Practice, the complaint dismissed and the order set
aside as to the dissolved corporate respondent. This action will render
moot or irrelevant respondents’ other specific requests. Accordingly,

It is ordered, That this matter be, and it hereby is, reopened.

Itis further ordered, That the order to cease and desist as to respond-
ent Consolidated Mortgage Corporation be. and it hereby is, set aside

and that the complaint as to such respondent be, and it hereby is,
dismissed.

LEHIGH PORTLAND CEMEXNT COMPANY
Dacket 8680.  Order and Opinion, Aay 14, 1968

Order granting respondent’s request that complaint counsel furnish him with
a list of acquisitions of portland cement companies manufacturing ready-
mixed concrete for the years 1965 through 1968.

Oriviox or tHE CodMDIISSION
MAY 14, 1968

On April 80, 1968, counsel supporting the comp'aint recuested:
(1) Commission authorization to disclose certain confidential informa-
tion and (2) permission to file an interlocutory appeal pursuant to
£3.23(a) of the rules of practice. Both requests ave predicated upon
the hearing examiner’s order of April 23, 1968, requiring complaint
counsel to furnish this information to respondent by April 30, 1968.*
Pursuant to respondent’s requests for admissions of fact and disclosure
of information dated April 1, and April 3, 1968, the examiner ordered
complaint counsel to divulge information “* * * insofar us known by
complaint counsel or as they have reason to believe” concerning the
identities and dates of acquisitions of ready-mixed concrete companies
by cement companies. Complaint counsel wish to appeal from this
portion of the order. Additionally. the examiner ordered complaint
counsel to either furnish #77 such information from Commission files,
regardless of whether they had knowledge thereof, or in lieu thereof, to
seek authorization from the Commission to divulge this information.
Respondent in its April 1. and April 3, 1963, requests asked for infor-
mation in addition to that which the examiner recommends be
diselosed. However, respondent, in its May 2, 1968, Opposition to Com-

1The effective date of the hearing esaminer's order was stayed by the Commission on
AMay 2, 1968.
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plaint Counsel’s Request for Permission to File an Interlocutory Ap-
peal, urges support for the examiner’s actions. Furthermore, since
respondent has raised no objection to the scope of the information
recommended for disclosure, we assume that the earlier additional
requests are not before us.

Complaint counsel base their request for appeal upon the following
assertions: (1) the information required by the examiner’s order is
confidential within the meaning of §4.10 of the Commission’s rules
of practice, (2) respondent has not made a proper request for this
information, (8) the hearing examiner has no authority to order
disclosure, and (4) complaint counsel have no authority to disclose
confidential information without Commission authorization.

It is evident that the orderly procedures specified by the Commis-
sion’s rules of practice have not been followed in this instance.? How-
ever, complaint counsel have specifically requested Commission
authorization to disclose the information covered by the examiner’s
order. Furthermore, on May 1, 1968, the examiner filed a certification
to the Commission in which he stated: “Insofar as this [complaint
counsel’s request] may be regarded as a motion authorizing disclosure
(and entirely apart from the request for permission to appeal) the
examiner, having no authority to rule on a motion authorizing dis-
closure of confidential information, certifies the motion to the Com-
mission under Section 3.22(a) of the Rules, and makes an affirmative
recommendation.” (Emphasis in original.) Inasmuch as we grant the
disclosure requested by complaint counsel and the examiner, the appeal
is moot.

The examiner has recommended that respondent’s counsel be fur-
nished with a list of acquisitions for the years 1965 through 1968, of
portland cement companies engaged in the manufacture of readv-
mixed concrete, containing the following:

(1) Thename of the acquiring cement manufacturer.

(2) The name of the acquired ready-mixed concrete company.

(3) The date of the acquisition.

The only documents which would appear to contain such informa-
tion are FTC Forms A (1-67) centained in File No. 681 0820, “Inves-
tigation to Effectuate Enforcement Policy With Respect to Vertical
Mergers in Cement Industry.”

The Commission, acting upon the examiner’s certification and com-
plaint counsel’s request for permission to disclose, has determined to
order disclosure. Further, the Commission has considered this matter
and has determined that the respondent’s interest in being furnished
with this information for the purpose of making its defense in this
proceeding, and the Commission’s interest in preventing unnecessary

2 See Lehigh Portland Cement Co., Docket 8680, order issued February 15, 1968 [p. 128
herein].
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or improper disclosure of information concerning the operation of
many portland cement companies, including competitors of respond-
ent, which have filed special reports pursuant to Commission orders,
can best be accommodated and satisfied by establishing certain con-
ditions and safeguards upon the disclosure of this information to coun-
sel for respondent.?

An appropriate order will be entered.

Commissioner MacIntyre did not participate.

OrpEr DIRECTING DISCLOSURE OF INFORMATION

The Commission has determined, as stated in the accompanying
opinion, that complaint counsel’s request for permission to disclose
certain information, as certified by the examiner, should be granted.
Accordingly,

It is ordered, That, without delay, complaint counsel furnish re-
spondent’s counsel with a list of acquisitions for the years 1965, 1966,
1967 and 1968 of portland cement companies engaged in the manu-
facture of ready-mixed concrete. The list shall contain the following:

(1) The name of the acquiring cement manufacturer.

(2) The name of the acquired ready-mixed concrete company.

(8) The date of the acquisition.
This list shall be compiled from documents contained in File No. 681
0620, “Investigation to Effectuate Enforcement Policy With Respect
to Vertical Mergers in Cement Industry.”

1t s further ordered, That said list may be furnished only to counsel
for respondent who have filed an appearance and are actually engaged
in the defense of this proceeding, and only for the purpose of prepar-
ing such defense, and no information contained in such list shall be
disclosed to any other person, including any officer or employees of
respondent.

It is further ordered, That counsel for respondent may malke appli-
cation to the hearing examiner for permission to disclose said list or
any information contained therein, to other specified persons for use
in the defense of this proceeding. Application for such permission
shall identify the names and positions of the persons to whom the
list or information would be disclosed and the purposes for which
this would be examined or used by those persons. Permission may
be granted by the hearing examiner only upon a showing that such
disclosure is necessary for the respondent’s defense in this proceeding.

1t is further ordered, That the hearing examiner's order of April 23,
1968, be, and it hereby is, vacated.

It is further ordered, That complaint counsel’s request for permis-
sion to file an interlocutory appeal be, and it hereby is, denied.

By the Commission, with Commissioner MacIntyre not
participating.

3 See, e.g., The Grand Union Co., 62 F.T.C. 1461 (1983).
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SCHOOQOL SERVICES, INC., ET AL.
Docleet 8729.  Order and Memorandum, May 1., 1968

Order denying the respondents’ motion that the Chairman be disqualified from
hearing this case.

Meroraxptar or CHATRMAN DIXON
ALAY 14, 1068

Respondents, School Services, Inc., et al., by motion filed May 3, 1968,
have requested me to withdraw from further participation in this pro-
ceeding, or in the alternative that the Commission determine that I be
disqualified from such further participation.

The complaint in this matter charges, in part, that respondents
have falsely represented that they offer a course of instruction that
qualifies students to be airline stewardesses and that Cinderella Career
College and Finishing School is a college. In his initial decision issued
on Jannary 26, 1968 [74 F.T.C. 920. 926], the hearing examiner found
that the evidence does not sustain the charges and ordered that the
complaint be dismissed. The case is now pending before the Commis-
sion upon appeal of counsel supporting the complaint.

On March 15, 1968, I delivered an address before the Government
Relations Workshop of the National Newspaper Association. Respon-
dents, in their motion, quote the following excerpt from that speech:

If really effective bhrakes are to he applied, they will have to he applied hix
business itself. Government can throw an assist, but whether our svstem of free
competitive enterprize can survive depends on the vigor with which reputable
business can serve the consumer. Granted that this iz a very hroad generaliza-
tion. it is nonetheless valid. Consider, for example, how it fits the newspaper
business. What kind of vigor can a reputable newspaper exhibit? The quick
answer, ot course. pertains to its editorial policy, its willingness to present the
news without bias. However, that is only half the coin. How about ethice on the
business side of running a paper? What standards are maintained on advertis-
ing acceptance? What would be the attitude toward accepting good money for
advertising by a merchant who conducts a “going out of business” sale every
five months? What about carrying ads that offer college educations in five weeks,
fortunes by raising mushrooms in the basement, getting rid of pimples with a
magic lotion. or becoming an wirling’s hostess by attending « charm sehonl? Or,
to raise the target a bit. how many newspapers would hesitate to accent an ad
promising an unqualified guarantee for a product when the guarantee is subject
to many limitations? Without belaboring the point, I'm sure yow're aware that
advertising acceptance standards could stand more tightening by many news-
papers. Granted that neiwcspapers are not in the advertising policing business,
their advertising managers are savvy enough to smell deception wchen the ador
is strong enongh. And it is in the publie interest, as well as their own. that their
sensory organs hecome more discriminating. The Federal Trade Commissgion,
even where it has jurisdiction, could not protect the public as quickly. (LFm-
phasis added by respondents.)



