
INTERLOCUTORY ORDERS, ETC. 1247

LEI-IIGH PORTLAND CE~IENT CO.

Docket 8680, Order ancl Opinion, Mar. , 1968

Order denying a third party s appeal from hearing examiner s order refusing

to quash a subpoena duces tecum on behalf of the respondent in this case.

OPDHON OF THE COl\DnSSION

MARCH 1 9 , 1 9 G 8

This matter is before the Commission upon the interlocutory appeal
of Buffalo Concrete, a Division of Joseph Smith &: Son, Inc.

(Buffalo). This appeal , filed pursuant to S 3.35 (b) of the Commis-
sion s rules of practice, is based upon the hearing examiner s order of
January 31 , 1068 , denying in part 1 Buffalo s motion to quash a sub-

poena duces tecum issued to Buffalo by the hearing examiner on
behalf of respondent Lehigh Portland Cement Co.

The examiner ruled that the contested subpoena was authorized by
S 3.34 (b) (2) of the current rules of practice. Buffalo contends that
S 3.34 (b) (2) does not authorize the issuance. of a subpoena duces

tecum , returnable at a prehearing conference for discovery purposes
to a nonparty for the production of documents which may not contain
or constitute evidence.

Buffalo s argument that the Commission s rules of practice do not
authorize the issuance of prehearing subpoenas duces tecum to per-
sons other than complaint counsel or respondE'Jlt is based upon its
reading of S3.34(b) (2). This subparagraph provides:

(2) Subpoenas duces tecum may be used by any party for purposes of dis-
covery or for obtaining documents for use in eYic1ence, or for both purposes,

When used for discovery purposes , a subpoena may require any party to produce
and permit the inspection and copying of nonprivilegec1 documents, papers
books, or other physical exhibits which constitute or contain eyidence rele,ant
to the subject matter involved and which are in the possession, custody, or

control of such party.

Buffalo interprets the second sentence as imposing a limitation on the
first by requiring that subpoenas duces tecum when used for clis-
covery purposes

, ;;

only be directed to parties to the litigation." At the
same time it concedes that when the proper sho\\ing has been made
under S 3. ii3 , a subpoena duces tecum for discovery purposes may be
directed to persons other than parties to the litigation if the subpoena
is to be used in connection with the taking of a deposition. ufi' alo
does not explain its theory of the basis for such a third-party sub-
poena if , as it contends , S 3.3cl imposes a general limitation on the use
of prehearing subpoenas duces tee-um lor purposes of discovery.

1 Bnff;11o also 1111)\ed tlJat portions of the subpoena ducE'~ tecum l1e (!ui1slJed on tlJe
grolllHl of irrelen1nc~' , The examiner has not yet ruled UPOIl this ground. 'This appeal is
limited to the examiner s denial of the motion to quash on tho ground that the Commis-
Bion s rules do not authorize the issuance of subpoenas lilh:c'S tecum to third parties.
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Subparagraph (b) (1) of S 3. 34 specifies the form and method of
making application for issuance of "a subpoena requiring a. person
to appe.ar and depose OJ' testify and to produce specifi'ed docn-
ments 

,,: ';: 

,;: at the taking of a. deposition OJ' at a p,'ehuu'inf1 CO'il.-

fej' e1ice or at an adjudicative hearing 

'" '" 

"'~, (emphasis added).
Subparagraph (2) of that section relates to the same subpoenas duces
tecum , and the first sentence clearly authorizes , without restriction
the use of such subpoenas "for purposes of discovery or for obtaining
documents for use in evidence , or for both purposes.~' The second
sentence of this paragraph supplements the first sentcnce, as the
hearing examiner has held. It does not , ho"eyer , limit the scope of
the cO\'erage of the first. It simply makes explicit "hat might other-
"ise be open to interpretation namely, that under the rules of practice
if a subpoena is used for discovery purposes ~ it may require flny party
(as "pH flS a nonparty) to produce and permit the inspection and
copying of documents find exhibits therein referred to.

\. 

consideration of the development of this rule illustrates the
specific purpose of the second sentence. ~\.s noted in the footnote to
the second sentence of 8 3. 34 (b) (:2), "Orders for the production of
documents, provided for under former rules of practice. are 
longer used. 

~~ 

This footnote (1) calls attention to the. fact that the
rules of prnC'tice no 10ng01' pl'm-icle for the use of orclel's to produce
and (2) makes clear that the use of subpoenas has been substituted
for the llse of orders to produce flS provided for in former rules.

Section :3. 11 of the former rules stated in pertinent. part:
~ 3.11 Production of documents, Upon motion of any party showing good

cause therefor and upon such notice as the hearing examiner may provide, the
hearing examjner mn~ order any party to produce and permit the inspection and
cop~ing of nonprivileged documents , papers, books, or other pI1ysical exhibHs

,,-

hich constitute or contain evidence relevant to the subject mfl Her involved
and which nre in the l)oSsession , cnstod~, or control of snell pnl't~ 

", ", '

:0.

This rule was ,-ery similar to Rule 34 of the Federal Rules of Civil
Procedure. It specifically prm-ided for orders requiring the production
of documents by a patty. It had nothing to do with and "as not related
to any other process which might be aTailable under this or any other
rule to require the production of documents by nonparties.2 Thus , since
the Commission in promulgating its ne" rules of practice abolished
the use of orders to produce (b~- a party) and substituted therefor the
use or subpoenas to require producbon (also by a party), it merely
undertook by the second sentence of 8 :3. 3-:1: (b) (2) to mllke this clear.
It did not by this pl'm-ision limit or restrict the use of subpoenas else-
where authorized (in the first sentence of S 3.34 (b) (2) to require the

~ The scope of ~ 3, 34 is in some respects simiJ,ll' to Rule 45 of the Fe(lel'al Rules of Cho
P1'oceclul'e. Rule 45 authorizes tlle issuance of suhpoellfls duces tCI;UJl1 to. parties and non-
parties for pnrpo!3es of gE'nernl (1i!3CO\€nO lwfnre trial as well nf' for testimonr and produc-
tion of documents at the tri:1l. :\1001'e Fedcrul Pract'ice and Procedure 11G8 , 1453 (1964).
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production of documents generally whether for disc.oyery purposes or
for obtaining documents for use in evidence, or for both purposes.

Section 3. , read as a whole , makes it clear that the Commission
is authorizing the fullest and most complete disCOH' l'Y practicable.

The rules for ac1judica tory proceedings are intended to embody the Commis-
sion s conviction tha t, to the fullest extent practicable, the strategy of surprise
and the art of concealment will have no place in a Commission proceeding, Hence,
we ha re also provided for thorough post-complaint di 8CO' t;ei"l/ procedures, It
should be obvious that discovery is a two-\vny street and that it is the hearing
examinel" s rE:'sponsibility to insist tlwt both complaint counsel and respondent'

counsel be provided \vith sufficient data to insure an expeditions and completely
fair hearing,

The examiner s ruling was in compliance with the spirit and letter
of the rules of practice. Buft'alo has failed to make any showing that
the examiner abused his discrebon or authority. The examiner is re-
sponsible for the conduct of adjudicatiye proceedings , and his rulings
4111 proceduntl matters in the absence of unusual circumstances will not
be reviewed or disturbed by the Commission. 4 The appeal 

of Buffalo
from the part of the examiller s action denying its motion to quash
the, subpoena duces tecum on the ground that the subpoena duces tecum
issued to Bufralo ,"Ias not authorized by the Commission s rules will

be denied. ~-\ccol'dingly) the motion \\- ill be deniec1 and nil appropriate
order will be entered.

Commissioner ~Iac.Intyre did not partieipate.

ORDER DE~YIKG IXTERLOCTITORY ApPL\.L

This matter is beJore the Commission upon the interlocutory appeal
of Buffalo Conerete , it Di,-ision of oseph Smith & Son Inc. (Butl'alo).

This appeaL filed pursuant to S 3. 35 (b) of the Commission s rules 

practice , is based upon the hearing examiner s order of January 31

1968 , denying in part Buffalo s motion to quash a subpoena duces teClUll
issued to Buj1:'alo on behaH of respondent Lehigh Portland Cement
Co. The Commission has determined that the appeal should be denied.
Accordingly,

It is oNlend That the appeal of Buffalo Concrete , Diyision 

Joseph Smith & Sons , Inc. : from the ruling of the hearing examiner
on the motion to quash or limit subpoena duces tecum on the ground
that the subpoena duces tecum issued to Buffalo was not authorized
by the Commission s rules be, and it hereby is , denied.

By the Commission : with Commissioner :ThIacIntyre. not partieipat-
lng.

All-State II/elustries of So/"17/ Carolil/a, luc" Docket Xo, 8738 , order jf;sue(l Xoypmbrr 13,
1967 (empll:1si;; in original) (7~ F, 'J.', C, 10:20 , 102:1).

Topps Gheidug GUll/., lnc" Docket No, H), , order issued .Tul~' 2 , 1953 (53 F, 'J.'.C. 2196),
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~IARLO FURXITURE COl\IP ANY ET ~

Docket 87' 15, Order, Jia,., , 1968

Order denying respondents ' motion to discusi'; complaint and quash hearing ex-
aminer s order for fI post-complaint inyestigation,

ORDER DEXYlSG JIOTTOX TO DrS::\IISS ,,\XD ~c\_PPEAL FRO)I

J-IE.\RIXG EXAJIIXER S ORDEn

This matter is before. the Commission on respondents ' motion to
dismiss the complaint cerhfiec1 by the examiner ,vith the recommen-
dation it be denied and their appeal from the hearing examine!' s order
oJ February 27 , 19(i8. refusing to quash an order for access. The com-
plaint in this pl'oeeec1ing~ ,vhich issued on September 27 , 1967 , charges
respondents ,yith engaging in fictitious pricing, 111isrepresenting in
certain instances the identity of the seller appearing in their ad,Tertise-1 'ments , nllCl . le. composItIon ann constructIOn of certaIn proc ucts

~ -

Ul -
ing to ac1'.~ise. purchftsel's thf!t deposits were not refnnc1able , and not dis-
closing that conclitionnl sales contracts 01' other instruments of indebt-
edness 111ftY be assi!2'necl or transferred to a fino.ncl~ COll1Dfmy or other

"-- 

.L 
third party to '1'hom the customer thereby beCO111ES indebted.

On February 2 , 1968 : complaint counsel fiJecl nJ1 application for an
ol"Clel' requiring aecess to certain re~ponclents records re.yelant to the
fic.tjtiollS )rieinS2,' aUeg:ntions set out in 1)aTa2TftDhs 4 throug-h 6 of theLo J. 
complaint. By order of the same, elate: the, hearing examiner required
n~~;ponclents to grant access to the in,-entory stock records and sales
vonchers relating to certain items prmlioted in specific. advertisements
,yhieh ha:n~, alreaclv been identified as Commission Exhibits. Respond-
ents moved to uash the oreler for acc.ess on the gTound comnlaintLo 
counsel "\\ere embarking on a, post-complaint investigation in violation
of the Comll1ission s rules. :Hesponclents argue. that the request for

Recess Q'oes bevoncl the " rounding our: )erm.itted once the case is inLo 
the. adjudicative stage by recent Commission decisions viz , All-Stale
lndush'ies of l\7oTth Carolina, Inc. et aU and OuTtis8- 1V1'ight 001'Po?'a.
tion. since Commission counsel seek evidence. necessary to prO"'i e the
charges set. forth in the complaint. In addition : rC'spondents assert that
the. order for access is irnproper on the groullcl that it would be lmduly
burdensome, and that the records sought COli.ld have been secured prior
to issmmee of complaint.
. Essentially, the motion to c1isll1iss ::mcl the appeal from the hearing

examiner s refusal to quash the order for aceess are based on the;

1 Docket 8738 , NOHmber 13, IHG7 (7:2 F, C, 1020),
2 Docl,et 8703, December 1, lOG. (72 r, C, 1;):27),
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san1e grounds. Respondents argue in effect that in asking for the order
of a,ccess , complaint counsel conceded they have insufficient evidence to
sustain the charges in the complaint. They contend , therefore, the com-
plaint should be dismissed , since the Conllnission was misled into be-
lieving that there was good cause to issue it. The examiner in certify-
ing respondents ' motion to dismiss expressly held , however, that the
access required by his order is consistent with the Commission s deci-

sions in All-State Indust1'ies and Ourtiss- vV'light Corporation.
The determination of whether complaint counsel's request is within

the bounds of permissible post-complaint discoveTY outlined by All-
t(!Je Indust1'ies is of necessity largely within the examiner s discre-

tion. I-ie is responsible for the conduct of the proceedings and the
de,finition of the issues; and the decision on whether the criterion of
A 7l-State I nclust1'ies has been met depends on the particular facts and
circumstances of eyery case. His ruling on whether requests for dis-
cm-ery are appropriate will , therefore , in the absence of unusual cir-
cumstances not be disturbed by the Commission. In this instance, the

docmne,nts encompassed within the order requiring access on their face
do not involve a post-complaint attempt to investigate such as that
condemned in All-State Industries. In this case, requiring access to
stock record cards and sales vouchers for six items of furniture for a
ten month period pertinent to nclvertisements already specifically ide.n-

tifiecl as Comlnisssion Exhibits is \vell within the examiner s discretion.
Respondents~ aTguments on the basis of these. facts that the Com-

l11i~sion did not have good cause to issue complaint is also without
merit. Contrary to respondents ' apparent position , the preliminary in-
vestigation need not " encompass the gathe.ring of all of the details for
each and every transaction .which may eventually become an evidenti-
ary item in a subsequent complaint. :' Complaint counsel may properly
after the issues ha ,-e been defined in a, prehea ring confeTence request
additional documentation to rolmd out, extend or supply further de-

tails ror the particular tranmctions to be pursued in the course of the
hearings. AU-State IndustJ'ics , supra. Since it, appears that the exarn-
ineT s exercise of discretion in issuing the o1'(ler complained of "\\a.s on

its face. reasonable , the motion to dismiss and respondents ' appeal from
his refusal to quash "in both be denied. .Accordingly,

It .i8 ordered That respondents ' motion to dismiss the complaint be"

and it hereby is , denied,
1 t is fll1'the1' ordered That respondents ' appeal from the hearing

examineT s order of February 27 , 19G8 , refusing to quash the order for
access be. and it hereby is. denied.

. .

It 'i,r: fllTthe1' o)'(leT'ed That. respondents ' request for oral argument1" l, r:nCllt llereoy 18 , c enlec .
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LEI-IIGI-I PORTLAKD CE~IEKT CO:JIP AXY

Docl;et S(iSO, 0."(7cl" (lild OpiJ/ion

, .

llir, S, 1%8

Order denying a third party s motion to qufl8h fl subpoena directed to it on behalf
of the respondent,

QpIXIOX OF TI-IE CO~DIIS~lOX

APRIL S. 1 fI G S

This matter is before the Commi:,:sion upon the. interlocutory appeal
of District Concrete. Compnny~ Inc. (District). This flppeaL filed pur-
suant to S 3. 3;3 (b) of the Comm is:~jOll :: Rulc8 of Practice , isbasec1 upon
the hearing exflmillE'r s order of February :28 , 1068. The order denied
District' s motion to quash fl. subpoena duces teC11111 issued to District

by the hearing examiner on behalf of respondent Lehigh Portland
Cement Co. and also denied District s ineiclentalrequest for access to

respondent' s c:c jJai'te applicntion for the subpoena duces tecum.
The examiner denied the motion on the ground that it ",as not

made. ,yithin ten days after selTice of the subpoena as provided for in
8 3. 3-:1: (b). ~IoreoH~r , the ex:lminer .ruled tha t District neither requested
an extension of time nor shmyed an:,- " good cause" for an extension as
required by ~ -:1:. 3 (b).

The motion to quash "-as fiJecl thirty clays after sC'JTice and nineteen
da,ys after the expiration of time for fiJing such motion under the Com-
mission s rule. Furthermore, the examiner noted that ten days after
Teceipt of the. subpoena. District, by its counsel at that time , executed
a stipulation ,,-ith respondent's counsel binding District to " comply
:in fnll ,yith the S11hpoC'n:l duces tec11m l);- :' mailing' alll'E'sponsi\-

(' 

(lne-
mnents , col'l'espollclence , data and yel'ified snlllmaries

~: 

to respondent's
colmsel by February 9 , 1068.

The examiner found that District had not demonstrated "good
ca,use" or other extenuating circulllstances ~ ,yhic11 would permit him
to alJow moyant to make its Jate motion. Adclitionally~ the examiner
noted that to alJmy District's motion ,,- ould be tantamount to spe-
eia.l treatment ,y hich "would prodl1ce a c1isOl'c1C'l'l~' rE'snlt in thi s case
where over 100 witnesses haTe been subpoenaed to produce documents
nnd over half of them haye alread~- informally compl ipd.

" :?

:Moreover , the examiner did state that he " is not ruling~ ho\yeyer, that
after timely motions to quash of contesting ,yitllC'ssC's have been passed

, he may not direct thnt the disposition tJwl'C'of 111ny in part. appJy
to other "itnesses. :: 3

1 Orcler denying Motion to Quash , p. 2 (Fe!,!'uary 28. 19G:3).
~Icl. atp,

lei.
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As to the request for access to the snbpoena application, the only
reason set forth for this request is that the application " is obviously
necessary for District Concrete to know" respondenfs reasons for
seeking the information. The examiner stated that granting the request
might "prejudice the respondent , inasmuch as respondent prepared its
application and supporting grollnds~ involving the disc.losure of its
strategy in this case, in respect to t,yO different kinds of subpoenas
and in respect to various types of ",itnesses~ in reliance on the 'C pa:i'fe

status. " 5 The eii pade status of a subpoenct applicntion submitted by a

respondent should not be disturbed ,vithout compelling reason. District
has not made such a sho",ing.

Section 3.35 (b) states that intedoc.utory appea Is will be entertained
by the Commission OJlly ;;upon a shmying that tIll' ruling complained
of involves substantial rights and "ill materially affect the final de-
cision , and that a determination of its correctness before conclusion
of the hearing is essential to Belove the interests of justice. " District
has failed to meet any of these requisites. In the absence of the re-
quired shO\"ing. the examiner s rulings upon eTidentiary or procedural
matters arising in the course of such proceedings ",ill not be reviewed
01' clistllrbed.

6 ..:-\..ccorc1ingly, District's appeal will be denied and an
appropriate ol'dC'l' \Ii 11 be entered.

Commissioner :Jlaclntyre did not participate.

ORDER DEXYIXG IXTERLOCUTORY ApPEAL

This matter is before the Commission upon the interlocutory appeal
of District Conerete Compan:' Inc. (District). This appeal , filed pur-
suant to S 3. ;-35 (b) of the Commission s Rules of Practice , is based upon
the hearing examiner s order of February 2fj , 1968. The order
denied Distriet' s ll1obon to quash a subpoena, duces teeum issued 

District by the heal'jng examiner on behalf of respondent Lehjgh
PortJ and Cement Co. and also denied District' s incidental request for
access to respondenfs l~ jJa de application for the subpoena duces
tecum.

For the reasons stated jn the accompanying opinion , the Commission
has determined that Districfs appeal should be denied. Accordingly,

1 t 1:8 o1'Cle"/'ed That the appeal of District Concrete Company, Inc.
from the rulinF of the hea rin~' exmnjner on the motion to calash snb-
poena duces tecum and :for production o:f the application there:for be

and it hereby, is , denied.
By the Commission ,....ith Commissioner l\lacIntYl'e not

participating.

4 Appeal to the Commission , p. 5.
50!' (1(,1',

& S0E', fj,) TojJps ClIClcillg GUIil ) lilC, D"ck.or ,S-J:G3 (o1'der issued July 2, lD65),
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REPUBLIC CONSTRUCTION CO:NIP ANY, INC. ET ,AL.

Docket 0-1164. Order, Apr. , 1968

Order denying petition to reopen proceeding for the purpose of amending a pro-
hibition in the order.

OPIXIOX AND ORDER DEXYIKG PETITION TO REOPE~ THE PROCEEDING
FOR THE PURPOSE OF AMENDING ORDER TO CEASE AND DESIST

This matter is before the Commission upon the petition of respond-
ents Lester :Mossman and Irving E::aplow , filed :March 4 , 1968 , termed
a petition for modification of decision and order and construed to be a
request for a reopening of the proceeding and for a modification. of the
order to ce.ase and desist pursuant to S 3.72, (b) (2) of the Commission
R.ules of Practice. The petitioners allege that the order of the Federal
Trade Commission issued January 31 , 1967 (71 F. C. 84J, based upon
a consent agreement, prohibits respondents, in paragraph 3 thereof
from representing that:
Any commission is given by respondents to purchasers of respondents ' products
for referrals who subsequently purchased respondents ' products;

that the petitioners intended such paragraph to contain the 1110difying
phrase "unless such commissions are in fact given as representeel

~~ 

and
that they believe the absence of such qualifying language "as a mis-
take. The Acting Director of the Bureau of Deceptive Practices filed
an answeT opposing such requested reopening and modification of
the order , and in the event respondents produce evidence supporting
their position that significant payments of referral commissions are
now being made, proposing an alternative form of order.

The petitioners have made no showing, other than the bare assertion
that they did not intend the unqualified prohibition in paragraph 3
that this provision is contrary to the understanding of the parties at
the time of the execution of the consent agreement. Respondents do not
claim that there is any ambiguity or unclearness in the challe,nged pro-
vision nor do they state any circumstances which might suggest an
origina.l misunderstanding as to its meaning.

~Ioreover, the petitioners have made no sufficient showing under

S 3.72 (b) (2) of the Commission s Rules of Practice that changeel concli-

tions of fact or law require the modificati 0::.1 of paragraph 3 or that
the public interest so requires the 1110difieation of paragraph 3 or that
ing for modification of an order must state the ehanges desired , the
grounds therefor, and must inc.lr:.de , y,hen available , such supporting
evidence and argument as will , in the absence of a contest, proyide a
basis for a Commission decision on the petition. Petitioners have. made.

no such showing. An that they have clone is to include in their petition
the unsupported assertion that they and other companies in their mar-
keting area and throughout the United States ': have offered and given



INTERLOCUTORY ORDERS, ETC. 1255

l c J ommissions and (gJ ifts. " Petitioners do not claim , as we construe
their statement, that they are presently offering or paying commis-
sions and gifts for referrals; that they have any current program for
such payments , or even that they anticipate beginning such a program.
In other words , they have not shown any presently existing change in
law or fact or public interest considerations which would constitute
grounds for reopening the matter for the purpose stated. Accordingly,

It is ordered That the request of Lester ~Iossman and Irving I\:ap-
low for the reopening of this proceeding and for the modification 
the order to cease and desist be , and it hereby is , denied.

Ai\1ERICAN BRAKE SlIDE CO:MP ANY

DoGl,~et 8622. Order and Memorandum , Apr. 1968

Order denying respondent' s motion to disqualify Commissioner Jones and for
additional information and stay,

:MEJ.\10RA.NDUl\I OF CO?Il\IISSIONER J OXES IN RESPONSE TO THE :MOTION OF

ESPONDENT A::\IERICA~ BRAl~E SHOE CO~IPANY THAT SJ-IE 'YITH-

DRA"\V FRO?I THIS PROCEEDING

:DIARCH :2 9 , 1 968

Respondent AmericRn BrRke Shoe. Company by motion dated
:Marc.h 26 , 1968 , has requested that I disqualify myself from pRrticipa-
tion in the decision in the Rbove-eaptionecl case. If I decide not to dis-
qualify myself , respondent moves the Commission to determine that
I be disqualified from such participation.

As al1egec1 grounds for its motion , respondent relies on the facts
commlUlicated to it in my letter of :;\Iarch 12 , 1968 , that subsequent
to the oral argument of this ease before the Commission~ the attornev
of record , V. Rock Grundman~ tT 1'. , joined my StR:ff as attorney-advisor.
I am attaching a copy of my letter to respondent which further advised
that I have not discussed this case in any ,\ay ,' ith i\lr. Grundman. Rnc1c .
do not intend to do so in the future and that iiII'. Grundman and mv
other assistants are under instructions not to discuss this case among
themsel Yes.

Respondent, Americftn Brake Shoe Company, has also moyed for
additional inrormation with respect. to \I hether :Ml'. Grundman has

communicated about this case ,yith any persons on the stan or the
Chairman or any Commissioner~' and ",-bethel' such persons have

subsequently communicated about the case \Tith the Cha,irman or any

Commissioner who participated in the decision.
Since I \Vish the public record to be as complete as pm:~sible on this

matter, I have asked :Mr. Grundman to furnish me with a statement
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as to any and all communications he may have had with any Com-
missioner or member of the staff of any Commissioner about this ease
since he has been on my staff. A copy of ~fr. Grundman s statement
is attached hereto.

I am fully cognizant of the provisions of Section 5 (c) of the. Ad-
ministrative Procedure Act and of Section 4.7 of the Commission
Rules of Practice with respect to ex parte communications and of
Canon 17 of the Canon of Judicial Ethics. There has been no breach
either of the letter or of the spirit of any of my legal ) ethical or moral
obligations as reflected in any of these provisions and principles. Ac-
cordingly, there is no ground on which I should or must disqualify

. myself. It is my decision , therefore, not to disqualify myself from
partieipation in this proceeding.

I shall not be present and shall not participate in any deliberation
or decision by the Commission on respondenfs alternate request that
I be disqualified from participation by the Commission. 
EARL ,V. KIXTNER, Esq.

ALPH S. CUNNINGHAM , JR., Esq.

GEORGE KUCIK, Esq.

ARE~T, Fox , I(INTNER PLOTKIN & KAHN
1815 H 8tt'eet lV. W'

1Vashington, D.O. 20006

HUGI-I J. KELLY, Esq.

ou'nse, to?' omp curd
Burean of Restraint of T1'ade
Fede1' al T1'ade 001nm,2SS20n

lVashington, D.O. 20580

Re: In the :\Iatter of American Brake Shoe Company
Docket X o. 8622

GEXTLE3IEX :

I wish to advise you that in July, 1967 , subsequent to the oral argu-
ment before the Commission in the above-captioned case , one of the
complaint counsel, l\Ir. V. Rock Gnmdman , joined my staff as an
attorney -advisor.

I ha, e ne'- er discussed this case with ::\Ir. Gnllldman. I do not intend
to discuss this case with l\Ir. Grl1ndmannor ask him to furnish me with
any assistance on any matter ,rhich lIla"! arise in connection ,,-ith this

e. Furthermore: i haye, instructed ~Ir. Grunclmanllot to discuss
this caSe ,yith any member of my stan' , as an added pl'ec:lution in ease
I decide to utilize the assi~tan('e of another meElbel' of my stafT in con-
nection with this case.

I ,,-ish to ach-ise yon that I intend to pfJ.rticip~,te in the decision
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in this case, but I wanted you to know of ~Il'. Grundman s present
connection with Iny office and of my instructions to him.

Very sincerely yours
~IARY GARDINER JONES

ComInissione r.

AFFIDAVIT OF V. ROCK GRUNDl\IAN, JR.

I received this day copies of (1) a motion for stay, (2) a motion for
additional information and (3) a motion for disqualification of Com-
missioner Jones filed by respondent in this matter. The motion for
additional information requests information including but not )jmited
to:

(a) whether ~1I'. Gl'lUldman has communicated abont this case. with
any persons on the staff of the Chairma.n or any Commissioner and

(b) whether any of those persons subsequently communicated about.

the ease ,vith the Chairman or any Commissioner who participated 
the decision.

Since the date of oral argument in this case in February of 1967 I
have done nothing related to the ca~e in any way. I have written no
letters, memoranda , or an~-thing else. to any person either within or
wit hout the CoJlllnissiDn. I ha '-e spoken to no Commissionm' , their
individua 1 staffs nor member of the COmll1i8Sion s stafr with respect to
the ease except to mention to Commissioner .J one.s , prior to accepting
the. position as attorney advisor, that I was counse.1 on the case, I also
mentioned to each of Commissioner IT ones other staff members that
I was counsel on the case to ensure that nothing related to the. case.
,vonId come, to my attention.

In my position as attorney advisor with Commissioner Jones I have
seen no writing nor participated in any conversation nor heard any
con \"ersatioll dealing ,vith the. merits of the C'a~e, The only thing I have
seen ,vhich mentions the case. is a routine circulation put out b~' the

Secretary of the Commi~sion lisbng the. names of the cases pending
,vith the Commission , the docket number and the date of the. oral
argument.

The only other person ,vith ,,-hom I have discussed the ca,se since

the oral argument is ::-'11'. George R. Kncil\: , attorney for respondent.
That c.onyersation ,vas a. cflsna.l one on meeting in the street and con-

sisted of mutual speculation on ,vhen the Commission decision would
be. fol'thcofning and w 11ft t we might do difl'erently if the case were to
be tried again.

The foregoing is true and correct to the best of my knowledge and
1, l' ueJleI.

V. ROCK GnUND3IAN, JR,

4J :~.

::..j:j-.-

7:'
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ORDER DENYING :MOTIONS FOR DISQUALIFICATION , ADDITIONAL
INFORMATION AND STAY

Respondent moved on ~1:arch 2. , 1968 , that Commissioner Jones
disqua.lify herself frOlll paTticipating in the decision in this proceed-
ing. In the alternative, respondent has moved that if Commissioner
Jones does not disqualify he.rself that the full Commission consider the
request for disqua.lification. In addition , respondent has filed a motion
for additional information and a motion for a stay in the proceedings
lmtil five (5) days after disposition of the motion for additional infor-
mation and the motion for disqualification filed by respondent on the
same date. Commissioner Jones for the rea,sons stated in her memoran-
dum attached hereto has decided not to disqualify herself. ~Ir. Grund-
man , complaint counsel in this proceeding, has filed an affidavit in
response to respondent' s motion for additional information , a copy of
which is also attached.

Section 7 (a) of the Administrative Procedure Act clearly empowers
the Commission to determine whether a presiding officer conducting
a "hearing" on behaH of the Commission is subject to "personal bias
or disqualification." It is not so cleaT whether this provision was meant
to apply to the pa-rticipation of an individua.I agency member in final
or appellate detenninations. The inquiry on the basis of which such
motions nlust be dec.ided is necessarily subjecti,-e. ",V. eighing the abil-
ity of one of its own menlbers to make an objective judgment is 
necessity a diffic.ult and dellc.ate re.sponsibility for a tribunal. In addi-
tion, the existence of suc.h a power to disqualify carries with it an
inherent danger of abuse as a potential instrument for suppression
of dissent.

Under the Commission s practic.e, disqualification is treated as a
matter primarily for determination by the indiv-i.dual member con-
cerned , re,sting within the exercise of his sound and responsible dis-
cretion. In the Conlll1ission s view, this practice is proper and con-
sistent with the law and in the instant proceeding no basis for departing
from that practice has been ShO\,ll. The motion for disqualification
the nlotion for a stay of the proceedings, and the motion for addi-
tional information, except. to the extent that it has been satisfied by
COl11Jnissioner Jones s memora.ndum and :1\11'. Grundman s affida,vit are
denied. Acc.ordingly,

It is onlel'ed That the motion for disqualification of Commissioner
J ones be. and it hereby is. denied.

It -is further ordered. That. the motion for additional inforrnation
except to the extent already satisfied by Commissioner J Olles s lnemo-
l'tllldl1m and ~Ir. Grnndmall s affidavit , be , and it hereby is, denied.

It -213 fuJ'thci' opdei'ecl That the motion for a. stay of the, proceedings
, and it hereby is , denied.
By the Coll11nission , with Commissioner Jones not participating.
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UNIVERSE CHE1fICALS, INC. , ET AL.

Docket 87M!. Order and Opinion, Apr. , 1968

Order denying appeal from hearing examiner s order scheduling hearings in

more than one place.

DISSENTING OPINION

APRIL 9 , 1968

By ELlIIAN Oo7n/l17jissione?'

lindeI' Section 3. 41 (b) of the Conllnission s Rules of Practice, hear-
ings in more than one place are supposed to be the raTe exception , and
not the rule,. The R.ules sa.y that they may be allowed by the hearing
examiner only in "unusuwl and exceptional circumstances (andJ for
good cause stated on the record." In this case , the only justification for
the heaTin2: examiner s order is a desire to avoid inconvenience to wit-

'--'

nesses and extra expense to the COl11l11ission. That is not enough. The
Comnlission should firmly hold the line against retreating to the old

1)1'20- 1961 peripatetic hea,rings. vVe should instruct the hearing exam-
jners that the Hules of Practice mean what they say. Actions speak
loude.r than words-by upholding the hearing exauliner s order here
the. Commission tolerates unnecessary delays in the conduct of adjudi-
cative proceedings.

ORDER DE~YING PERMISSION TO FILE INTERLOCUTORY APPEAL

Respondents , on February 29 , 1968 , filed a motion requesting permis-
sion to file an interlocutory appeal , unclel' Section ;3.23 (a) or the Com-
mission s Rules of Practice, from the hearing examineT s order filed
February 16, 19G8 , granting in part and denying in part complaint
counsel's motion for hearings in more than one place. As a, result 
the hearing e:xaminer s order, hearings were scheduled to be held in
Chicago , Illinois , Evansville, Indiana , Omaha , Nebraska , and l\finne-
upoEs , :Minnesota. Complnint counsel , on l\iaTch 5 , 19G8 , filed an answer
opposing respondents ' request.

Re,spondents argued that., beeause they operate an assertedly small
business enterprise \,hich requires their presence for its operation, the
scheduling of hearings in 11101'e than one place would be financially
oppressive to them.

In order to facilitate Our consideration of whether the hearing exam-
jnel' s order satisfies the requirements of Section 3.14 of the Commis-
sion s Rules permitting the hearing exanliner to order hearings in more
than one pb.ce ;;in unusufJ and exceptional circumstances" or whether
on the other hanel , appea I should be granted lUlder Section 3.23 (a) as
involving substantial rights and materially affecting the final decision

.,.



1260 FEDERAL TRADE COMMISSIO~ DECISIONS

we directed the filing of supplemental affidavits by the parties setting
foIth respectively their reasons in support of their respective positions.
The affidavits have been dulv filed.

Section 3.41 (b) of the Commission s Rules requires that hearings

be held in one place insofar as practicable. The party requesting de-
parture from that Rule has the burden of sho.wing the unusual and
exceptional circ,nmstances justifying hearings at more than one place.

,Ye are at pains to point out that matters such as that involved here
are best leJt to the sound discretion of the hearing examiner, and we
are satisfied from the affidavits submitted that complaint counsel has
made sufficient sho\yinQ' yrarrantillQ' hoJdinQ' of hearinzs in more than

,~ '.- 

L. 
one place. Thus , in the circumstances presented we do not beEeye. that
the hearing examiner has abused his discretion in this matter.

..:

~ccol'din 0,1 yb.,
1 tis onle'i' That respondents ' request for permission to file an in-

terlocutory appeal , filed February :29 , 1968 , be , and it hereby is. denied.
Commissioner Elman dissented and has filed a statement.

COXSOLID.

.:\.

TED :JIORTGAGE CO)IPJ..NY ET ~lL.

Docket 8'/23. OJ'(lel' , Apr, 1.9. lfJlJ8,

Order reopening case and setting aside the complaint and order as to corporate
respondent.

ORDER REOPENING AND DISl\IISSIXG CO::\IPLAIXT AXD SETTIXG ASIDE
ORDER "\8 TO CORPORATE RE8POXDEXT

esponc1ents, on l\1arch 18~ 1968 , filed \yith the Commission a petition
requesting the Commission to reconsider its opinion and final order
issued F('hnwr~' 19. 1068 (p. 37() herein) ~ on the. grounds thnt the
Commission nssertedly fniled or did not hnTP the opportunity to con-

sider respondents: submission of Febrllal'~- 21~ IDG8. relating to a

petition for dissolution filed in Superior Court of Rhode Island and
tl1flt. the Comr:1ission a8sertedl~' diel not falla,'.' an intprpretation of
Ja,y as contained in certain cases referred to. and fmther requesting
the Commission to ~::rant resnondentsfl re:1son~1blr hrne ,,-ithin ,yhich to

. ,

J. 
submit to the CO1mnisslon n finfl1 court order dissohin ":' respondenf

('('.)'

j1ol'flhon flEd to grant re8ponc1ents an om1 hefll'i~lp: on their prtitinn,
Complaint counsel , on ::'IIarcll 2;"'). 10()S. filed an nn:=:,yer in opposition to
tlH' l'Qtition.

~l1bscqllentl~\ , on April 8. 1068. respondents filed fl letter with the
Cornmission ) ell(' losinf2' fl copy of the final c1erroo of ~l1p('rior Collrf
of t he ~~tate of Rhode Ishnc1. entereel A n1'i1 ::j, Ions. ()l'(1rl'in!2' t l1f1t

Consolidated ~lortgf1ge Compan:- he c1iswln'c1. Compbint conm;el filed
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a supplemental ans"\yer April 11 , 10G8 ~ in ,,-hich he states he is opposed
to any reconsideration of the Commission s decision and final order
but that he has no objection to the exclusion of the corporate respondent
from the order to cease and desist in yie"\y of its dissolution.
In the circumstances, the Commission is of the opinion that this

proceeding should be reopened pursuant to S 3.72 (a) of the Commis-
sion s R,ules of Practice , the complaint dismissed and the: order set
aside as to the c1issolyed corporate respondent. This action "\yill render
moot or irreleyant respondents ' other specific requests. Accordingly,

It i8 onlc;' That. this matter be, and it hereby is , reopened.
It ';8 fuF'theJ' oJ'CZ e;' That the order to cease and desist as to respond-

ent Consolidated ?-.Iortgag:e Corporation be. and it hereby is , set aside
and that the compJaint as to such respondent be, and it hereby is
dismissed.

LEJIIGI-I POHTLAKD CE:JIE:\T CO),IP AXY

Dod' r't saBO, 01"(1(')' (/Jul Opinion, Jlu!l 1.1, 1,fJ68

Order granting respondent's request that complaint counsel furnish him with
a list of acquisitions of portland cement companies manufacturing ready-
mixed concrete for the years 1965 through 1968,

OPIXIOX OF TBE CO:..'\DIISSlOX

:..'\L\ Y 1 -1. I!) G S

On .April 30, 1068 , counsel supporting the com) ) aint requC'sted:

(1) Commi~3sion autllOrization to disclose cr.rtain conJi(!entinl inJorma-
tion and (2) permission to fllp flll interlocutor:,~ appefll 1Hll'snant to

83.23(a) of the rule' s of practice. Both l'('(luests are l'n'L1icated upon
the hearing examiner s order of April :23 , 1968 , requiring complaint
counsel to furnish this information to respondent by April 30 , 1968.
Pursuant to respondenfs requests for admissions of fact and disclosure
of information dated April L and April 3 , 1968 the examiner ordered
complaint counsel to dinlJge informntion 

..:;: :;: 

::: inso.far 1\8 known by

complaint counsel or as they ha '~e reason to be1ie\-

~: 

concerning the
identities and dates of acquisitions of ready-mixed concrete companies
by cement companies. Complaint counsel "\yish to appeal from this
portion of the order. Additionn lly~ the examiner 0l'C1ered complaint
counse.l to eit leT furnish 1177 su('h infol'l11,1tioll fi' om Commission files
reg' nrdJess of "\yhether they had kllo\yled~e thereof. or in lieu thereof , to
seek authorization ham the Commi~;8i;;1 tn (1i\-ulge this information.
Respondent in its ~\pril 1. and ~\pl'il ~1 , 1!)()8 , 1'e(1U08ts flsked for infor-

mation in addition to that "\yhich the examiner recommends be
disclosed. I-Imn~Yel\ respondent , 1n its ),lay 2 , 19(-;8 , Opposition to Com-

1 Tbe effective date of tbe bearing examiner s order was stayed by the Commission on
~lny 2 , 19G5.
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pla.int Counsel' s Request for Permission to File an Interlocutory Ap-
peal, urges support for the examiner s actions. Furthermore, since

respondent has raised no objection to the scope of the information
recommended for diselosure, we assume that the earlier additional
requests are not before us.

Complaint counsel base their request for appeal upon the following
assertions: (1) the information required by the examiner s order is
confidential within the meaning of ~ 4.10 of the Commission s rules

'--' 

of practice, (2) respondent has not made a proper request for this
information, (3) the hearing examiner has no authority to order
diselosure, a.nd (4) comphtint counsel have no authority to disclose
confidential information without Commission authorization.

It is evident that the orderly procedures specified by the Commis-
sion s rules of practice have not been follo\"led in this instance. How-
ever, complaint counsel have specifically re,quested Commission
authorization to disclose the information covered bv the. examiner
order. Furthermore , on j\lay 1 , 1968 , the examiner filed a certification
to the Commission in \"Ihich he stated: "Insofar as this complaint
counsel's requestJ may be regarded as 'rnotl~on authorizing disclosure

(Rncl entirely apart from the request for permission to appenl) the
examiner. having no authority to rule on a motion authorizing dis-.. c_
elosure of confidential information , certifies the motion to the Com-
mission under Section 3.22 (a) of the Rules , and makes an affirma.tive
recommendation. " (Emphasis in original.) Inasmuch as \"Ie grant the
disclosure requested by complaint counsel and the examiner, the appeal
is moot.

The examiner has recommended that respondenfs counsel be fur-
nished with a list of acquisitions for the years 1965 through 1968 , of
portland cement companies engaged in the mannfneture of reac1y-
mixed concrete, contftining the followinQ: 

(1) The name of the acquiring cement manufacturer.
(2) The name of the acquired ready-mixed concrete company.
(3) The elate of the acquisition.
The only documents \"Ihich would appear to contain such informa..

tion are FTC Forms A (1-67) contained in File Ko. 681 O(3:?O, Inves-
tigation to Effectuate Enforcement Policy ,Vith Respect to Vertical
l\Ien::el's in Cement Industry.
The Commission , acting upon the examiner s certification and com-

plaint counsel's request for permission to di~dose, has determined to
order disclosure. Further , the Commission has considered this matter
and has (letermined that the respondent's interest in being fnrnishecl
with this information for the purpose of making its defense in this
proceeding, and the Commission s interest in preventing unnecessary

2 See Lehigh Portland Cement Co'J Docket 8680, order issued February 15 , 1963 (p. 1237
herein J '
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or improper disclosure of information concerning the operation of
many portland cement companies , including competitors of respond-
ent, which have filed special reports pursuant to Commission orders
can best be accomlIlOdated and satisfied by establishing certain con-

ditions and safeguards upon the disclosure of this information to coun-
sel for respondent.

An appropriate order will be entered.
Commissioner :Maclntyre did not participate.

ORDER DIRECTING DISCLOSURE OF INFORMATION

The Commission has determined: as stated in the accompanying
opinion , that complaint counsel's request for permission to disclose
certain information: as certified by the examiner , should be granted.
Accordingly,

It is onle1'ed That, without delay, complaint counsel furnish re-
spondent' s counsel with a list of acquisitions for the years 1965 , 1966

1967 and 1968 or portland cement companies engaged in the manu-
facture or ready-mixed concrete. The list shall contain the follo\Ting:

(1) The name or the acquiring cement manufacturer.
(2) The name of the acquired ready-mixed concrete company.
(3) The date of the acquisition.

This list shall be compiled from documents contained in File No. 681
0620

, "

Investigation to Effectuate Enforcement Policy ,Vith Respect
to Vertical :Jlergers in Cement lncl nstrv.

It ~s fu1'the1' onlerecl That said list may be furnished only to counsel
for respondent \Tho have filed an appearance and are actually engaged
in the defense of this proceeding, and onl:.v for the purpose of prepar-
ing such defense , and no information contained in such list shall be
disclosed to any other person, including any officer or employees 
respondent.

It is fu1'the1' o1'Cle1' That counsel for respondent may make appli-
cation to the hearing examiner for permission to disclose said list or
any information contained therein , to other specifiEd persons for use
in the derense of this proceeding. Application fOl' sueh permission
shall identify the names and positions or the persons to whom the,

list or information ",-ould be disclosed and the purposes for "\yhich

this would be examined or used by those persons. Permission may
be granted by the hearing examiner only upon a. showing that such
disclosure is necessary for the respondenCs defense in this proceeding.

It is fnTtlwl' ordered : That the hearing e.xaminer s order or April 23,
1968 , be , and it hereby is , vacated.

It is fu'l'the'i' oJ'dei' That complaint counseFs request Tor permis-
sion to file an interlocutory appeal be, and it hereby is , denied.

By the Commission with Commissioner :J\Iaclntyre not
participating.

3 See, g" The Grand Union Co" G2 F, C, 1481 (1063).
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SCI-IOOL SER.VICES INC. ET AL.

Docket 8729, Ordel' alld .11CI/IOl"lliidl/lJI .11a1/ 

Order denying the respondents ' motion that the Chairman be (lisquaIified from
hearing this case.

j\IE1IORAXDF::\I OF CI-IAIR::\IAX DIXOX

)L\Y 14. 1ur;s

Respondents, School Services , Inc. , et aI. , by motion filedl\Iay 3 1968
lulve requested me to withdraw from further participation in this pro-
ceeding, or in the. alternative that the Commission determine that I be
disqualified from such further participation.

The complaint in this matter charges, in part, that respondents
haTe. falsely represented that they offer a course of instruction that
qualifies students to be airline ste"-a rdesses and that Cinderella Career
Colle.0.' e and Finishin!?: School is a colleQ:e. In his initial decision issuedc.. c.. 
on .Janl1ar~7 26 10G8 ('/-:1: F. C. 920 , 926J: the hearing examiner found
that the evidence does not sustain the charges and ordered that the
complaint be dismissed. The case is nm, pending before the Commis-
sion upon appeal of counsel supporting the. complaint.

On ::\Iarch 1;3 19G8 I delivered an address before the Government
Relations ,Yorkshop of the N atiollnl X e"\Yspaper Association. Hespon-
dents , in their motion , quote the following excerpt from that speech:

If really effective lH'ake:, fire to liE' nppIied , the)- wil1 hnye to he nllplie(l I
business itself. Government enn thrnn- 311 nssist , but whether nul' 8y:,:,. tem of free
competi ti ve enterprise en S11 n-iYe (l€'lWIHls on tile Yigor \Yith \vlJidl l'E'111l tn Ille
busine~s enn serye the (:011811111('1'. Gl'allted that this is it \-el')- !ll'o:td ;.!:enprnlizil-
tiOll. it is nonethele:,:s yalid, Consider, for example, how it fits the lle\YSpaper
business, ,Yhat kind of vigor can a reputable newspaper exhibit? The quick
ans\Yer, of cour8e, pertnins to its editorial volic~-, its willingl1es8 to present the
ne,\-s without bias. Howevel., that is only half the coin. How allout ethic's on the
business side of rllnning a paper? 'What standards are maintained on acl\-ertis-
ing acceptance ' ? ,Yllat n-oulcl be the nttitude to\yard accepting good mone)- for
adyertising b)" :1 merchant Wl1O eonducrs a " going out of Im:,iness " selle eyery
fiye months? TF1Iat aVont cal'rl/iJ/(J ad8 that otter coZlepe educations in ft'l.:e leeeks
fortunes b:v raising mushrooms in the basement , getting rid of pimples \yith a
mn;.!.ic lotion, iiI' bccoJllinq (11/ Ilirlinc s 1Ioxte,~8 by (Ittelldill(/ a 011(/1'111 . ~cllO()I.' (II'
to raise the target a bit ho\y numy new8pnpers \yould hesitate to flccept an ad
promising an unqualified guarantee for a product n-hen the guarantee is subject
to 111;1ny limitations? 'Yithont belnhoring the point, 1"m sure you re aware that
ad ,.ertising' a CCepUllH'C' StH nc1arc1s could sta nel more tigh tening by ma n~- ne\Y8-
papers, Granted that llclCS1)((jJers are not in tl/e adrertisiny policin17 bl/siness,
their a,Uertisinq manufjers are savvi/ ello1(.(/h to smell rlecepti(J1/, 'lc7lell the odor
;s strnnq ell 0 1/(/71. And it is in the public interest, ns \yell as their mYl1. th:lt their
sensor:; organs hecome more discriminn ting. The Federal Trade Commi8sion
eyen \Yhere it hns juris(liction , could not protect the publie as Cjuickl)-, (Em-
phasis added b:v respondents.


