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SCI-IOOL SER.VICES INC. ET AL.

Docket 8729, Ordel' alld .11CI/IOl"lliidl/lJI .11a1/ 

Order denying the respondents ' motion that the Chairman be (lisquaIified from
hearing this case.

j\IE1IORAXDF::\I OF CI-IAIR::\IAX DIXOX

)L\Y 14. 1ur;s

Respondents, School Services , Inc. , et aI. , by motion filedl\Iay 3 1968
lulve requested me to withdraw from further participation in this pro-
ceeding, or in the. alternative that the Commission determine that I be
disqualified from such further participation.

The complaint in this matter charges, in part, that respondents
haTe. falsely represented that they offer a course of instruction that
qualifies students to be airline ste"-a rdesses and that Cinderella Career
Colle.0.' e and Finishin!?: School is a colleQ:e. In his initial decision issuedc.. c.. 
on .Janl1ar~7 26 10G8 ('/-:1: F. C. 920 , 926J: the hearing examiner found
that the evidence does not sustain the charges and ordered that the
complaint be dismissed. The case is nm, pending before the Commis-
sion upon appeal of counsel supporting the. complaint.

On ::\Iarch 1;3 19G8 I delivered an address before the Government
Relations ,Yorkshop of the N atiollnl X e"\Yspaper Association. Hespon-
dents , in their motion , quote the following excerpt from that speech:

If really effective lH'ake:, fire to liE' nppIied , the)- wil1 hnye to he nllplie(l I
business itself. Government enn thrnn- 311 nssist , but whether nul' 8y:,:,. tem of free
competi ti ve enterprise en S11 n-iYe (l€'lWIHls on tile Yigor \Yith \vlJidl l'E'111l tn Ille
busine~s enn serye the (:011811111('1'. Gl'allted that this is it \-el')- !ll'o:td ;.!:enprnlizil-
tiOll. it is nonethele:,:s yalid, Consider, for example, how it fits the lle\YSpaper
business, ,Yhat kind of vigor can a reputable newspaper exhibit? The quick
ans\Yer, of cour8e, pertnins to its editorial volic~-, its willingl1es8 to present the
ne,\-s without bias. Howevel., that is only half the coin. How allout ethic's on the
business side of rllnning a paper? 'What standards are maintained on acl\-ertis-
ing acceptance ' ? ,Yllat n-oulcl be the nttitude to\yard accepting good mone)- for
adyertising b)" :1 merchant Wl1O eonducrs a " going out of Im:,iness " selle eyery
fiye months? TF1Iat aVont cal'rl/iJ/(J ad8 that otter coZlepe educations in ft'l.:e leeeks
fortunes b:v raising mushrooms in the basement , getting rid of pimples \yith a
mn;.!.ic lotion, iiI' bccoJllinq (11/ Ilirlinc s 1Ioxte,~8 by (Ittelldill(/ a 011(/1'111 . ~cllO()I.' (II'
to raise the target a bit ho\y numy new8pnpers \yould hesitate to flccept an ad
promising an unqualified guarantee for a product n-hen the guarantee is subject
to 111;1ny limitations? 'Yithont belnhoring the point, 1"m sure you re aware that
ad ,.ertising' a CCepUllH'C' StH nc1arc1s could sta nel more tigh tening by ma n~- ne\Y8-
papers, Granted that llclCS1)((jJers are not in tl/e adrertisiny policin17 bl/siness,
their a,Uertisinq manufjers are savvi/ ello1(.(/h to smell rlecepti(J1/, 'lc7lell the odor
;s strnnq ell 0 1/(/71. And it is in the public interest, ns \yell as their mYl1. th:lt their
sensor:; organs hecome more discriminn ting. The Federal Trade Commi8sion
eyen \Yhere it hns juris(liction , could not protect the publie as Cjuickl)-, (Em-
phasis added b:v respondents.
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It is respondents contention that the emphasizedrpferenc.es to nd-
vertisements offering "college. ed ucations in fi\'e ,...-eeks" and "becoming
an airline s hostess by attending a charm schooF' "ere "unmistakenly
an allusion to the allegations in the present ease." They request that
I withdraw for the reason that my i'emarks reflect prejudgment 
the issues or if I have not prejudged the issues , that I should with-
draw to assure the appearance of complete fairness in this proceeding.

In the first place , respondents ' assertion that the advertising repre-
sentations used as examples in my remarks "unmistakenly" allude to

the allegations in this matter is completely ,...-ithont foundation. Indeed
respondents make no attempt to shOll' any correlation between the
chargoes before the Commission and my remarks, ~l v reference wasL- 

to claims for a colle.2:e education in five weeks. but there is no alle.Q:ation

'- 

. in the complaint that respondents ' courses are limited to such a time.
period. In fact , the examiner s decision , which issued before my re-
marks were made, states that respondents ' courses extend for an
appreciably longer period of time. The reference to advertising repre-
sentations that a person mn~T become an airline hostess by attending a
charm school is likmyise not related to any questions Dlyolved in this
case at the time my remarks '\"('Te, made. The complaint is directed in
part at the respondents ' alleged advertising claims that one. of their
specific courses of instruction qunJifies students to be airline ste\\"-
ardesses. The issue before the Commission. howE'Ter. is not the trut 
or fa lsit:,- of such claim 1 but \y)wthrl' or not T'r~:; ponde1Jts han' mettle
the alleged representation. And this, obyiously, is not a matte)' to
which my remarks ,yere directed,

In referring to the ac1yertising representations mentioned in 
remarks, I had no particular case in mind. I merely listed certain
principles in ad,-ertising which, based on m:'7 judgment and experi-
ence , \\"ould indicate a possible breach of acceptable standards.

In my opinion , this matter fnns squarely wit))in the holding of the
Supreme Court in the Cement Institute case. 2 In tlnlt ('ase the Com-
mission issued a formal complaint based on an eadie!' investigation
of the basing point s:,'stem as used in the cement industry. Prior 
complaint, the Commission had reporteel to Congress that the inclns-
try s basing point system was n price fixing deTice fl)Jfl \Y:lS l1nJawf111

uncleI' the Shermnn Aet ancl 1'11(' Fedora 1 Track Commission Act. In
denying respondents ' motion for cliscll1alification of 1')1(' Commission.
the Supreme Court statecl that:

::\eithel' the Tumey de('ic;;inn nor nn:- ot1H'1' (lec:i~i()~J nl' nli~ ('(nut \\"0111(1 reqnire
11S to hold thnt it \yo11ld lie a Yiolatinn of pl'o(,E'lllll';11 (l11e pl'nC'e;;~ for n ,indg:e
to sit in a case after he had expressed an opinion ac;; to ,,-'hetJJ\,l' eel'tain t)' jJe:,

1 TJJp pfll'tjcs stjpuJatprl that Done of respoDflents ~tl111f"nt;,:. !l1f'J'cl~' lwc-flllse tIH' Y ha,i
completed a course of jnstrllctjon in Cj!lflerena Career CoIJp r 8: Fini;'J1ing ~('j1(lo1. (j1wlif.\-
for a job as an airline stewardess (InitiaJ Decision, p, 40) (74 F. C, 920 , 958-959)-

Federal Trade Commission v, Cemellt liisUtllte, 833 D, S, 688 ()!),\S),
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of conduct ,,-ere prohibited by law. In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
involve questions both of law and fact. Certainly, the Federal Trade Commis-

sion cannot possibly be under stronger constitutional compulsions in this respect
than a court. (333 U. S. at 702-703.

It is established law that the kind of personal bias that requires

disqualification is that which has led to an irrevocably c.losed mind 

the issues. On this point, the Supreme Court in the Cement lwtit1..

case has stated that:

In the first place, the fact that the Commission had entertained such views as
the re~ult. of its prior eil' parte inyestigntions did not necessarily mean that the
minds of its members were irrevocably closed on the subject of the respondents
ba~il1g point practices, Here. in contrast to the Commission s investigations, mem-
bers of the cement industry were legally authorized participants in the hearings,
They produced evidence-volumes of it. They ,yere free to point out to the
Commis~ion hy tesbmony. hy cross-examination of witnesses , and by arguments,
conditions of the trade practices under a ttack which they thought ),ept these
practices ,,-ithin the range of legally permissible business acth'ities, (333 V,S, at
701,

The court of appeals in commenting on this question of prejudice in
Eisler Y. United State8 170 F. 2d :?73 (D, C. Cir. 1948) has stated that
Prejudice, to require recusation , must be personal according to the,

terms or the statute , and impersonal prejudice resl11ting from a judge
background or e,xperience is not , in our opinion , within the pun-iew of
the statute.

The. issues in this case haTe been fully litigated and the record is

before. us. l\iy decision on these issues will be based solely on the evi-
dence in this record. If my decision is adveTse to respondents , and I am.

in the majority, respondents will haTe an absolute, statutory right to
test , in the courts , 1yhether the majority s findings are supported by
evidence.

As to the "appearances" contention in respondents ' motion , I have
stated in my memorandum refusing to withdraw from participation 
Bakers of TVa8hington Docket 8300 (November 4 1964) (66 F.
1562, 1566J, that this principle "is not a rigid command of the law
compelling disqualification for trifling causes , but a consideTation ad-
dressed to the discretion and sound judgment of the administrator him-
self in determining ,,-hetheI' , irrespective of the la.w s requirements, he

should disqualify himself. " The Supreme Court' s decision in the Oe-

'ment Institute case sup/? makes it clear that an administrator s duty
is presumed , in the absence of clear proof to the contrary, to be
not only reguhr in all respects but affirmatiyely in the public interest.

38-eetion 5(c) of the Federal 'Trade Commission Act pro\~des in part that any party
rpql1il'erl hy au orc1er of the Commi::sion to cease and desist, . , lll:lY obtain a review of

sucl1 01'l1",r" in the appropriate co11rt of appeals. l' Upon such filing of the petition and
trnnstript 1"110 court. , . f'hnll hene po".er to make amI enter a decree atl1rll1ing, modifying,

Ot' setting' aside the order of the Commission, . , , 'The findings of the Commission as to

the facts, if stlpported by evidci1ce shall be cone! u siye" (emphasis athi et1) ,
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As I further pointed out in my memorandum in the Bakers of lVash-
ington, matter, this principle has been summed up in the statement of a
recent commentator that ;;every adjudicator has a positive duty to ful-
fill his adjucbcative functions unless actually disqualified , and both the
individual parties to a contro'Tel'sy and the public at large have a
vested interest in such administrator s participation in the case in-

volved. Consequently, ,,-hile an administrator should scrupulously
search his conscience to test his impartiality, it is almost as great a
fault to employ seH-disqualification too readily as too sparingly.

" ,

I can state \vithout reservation that I have scrupulously searched
my eonscience and that I have not prejudged the issues in this case
nor do I harbor any bias 01' prejudice against the respondents. 1\1y
decision will be based entirelv on the facts contained in the record.
Aceordingly~ it is my decision not to withdraw from participation in
this pl'oceeding.

1 shan not participate hl any deliberation or decision by the Com-
mission en respolldents alternate request.

ORDER DE~YING :J'10TION TO DISQUALIFY

espondents, School Services , Inc. , et al. , by motion filed ::\lay 3,
l~)Gf: , requested that Ch,"lil'111L1n Dixon ,,-ithc1l'aiY from furth81' pal'tiei-
pation in this pr()ceecling~ or, ill the. altel'natiye , that the full Com-
mission disqualify Chairman Dixon. ChailTl1an Dixon , for the reasons
stated jn the flttached memorandum , has decided not to \vithdnt\y from
l)(llt.jeipntion in any further proceedings in this matter.

Jt tribunal which is asked to rule on the ability of one of its O\\n
me1.n!Jer:3 to make an objectiye, and impartial judgment faces a Inost
diu1c111t t;.nc1 delicate res )onsibilitv. This res-;:;onsibilitv call1lOt. be
treated li~:htly.

c.... "

TY(lchhonnl1y, the Commission has ,- ie,yec1 requests for disquali-
fication ;IS a l!lntter primarily to be determined by the individual mem-
ber concerned , leaving it .within the exercise of his sound and respon-
sible discretion. This is only proper and consistent with the law and
110 basis for departing therefrom has been demOl1stnlted in the instant
proceeding. Accordingly,

it is oj 'de/ That the. motion lor disqualification of Chairman
Dixon be, and it hereby is , denied,

By the Commission. with Chairman Dixon and Commissioner El-
m~m nOt, pal'ticipt(bng.

4 COmmp!;7 " Prejudice ilnd the Administran,e Process, " 59 Sorthwc.stern Univ. L. Rev,

216 28~;-28-i OIny-June 19G,1).
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S,YIXGLIXE I~C.

Docket S759. Order, May 24~ 1968

Order deny-ing respondent's request that proceeding lIe ,yithcll'awn fl' om adjuclica-

tion.

ORDER DEXYI~G REquEST TO ,Y ITHDRA PnOCEEDIXG Fno::\r

\..DJul)IC A TIOX

This matter is before the Commission upon the hearing examinel'
certification of :?\Iay 10 , 1968 , of respolldenfs request to certify a, mo-

tion to withc1ra \, the proceeding from acljuclicfttion. The hearing ex-

aminer recommends that the motion be denied.
Although S 2.34 (d) of the Rules of Practice and Procedure pro-

vides that the consent order procedure is not available after complaint
has issued , it also pl'o,- icles that the Commission , upon request , may in

exceptional and unusual circumstances and for good cause S110\\11 "ith-
draw a proceeding from adjudication in order to negotiate a consent

order.
In its motion respondent states that since the issuance of the com-

plaint it has obtained new counsel and it now desires the opportunity
to negotiate a consent order. In addition, respondent claims that

changeel circumstances IV'arrant withdrawal of the matter from
adjudication.

l1esponc1ent hils not met the excepbOlwl and 11l1l1sual cil'cumsbnces

requirement nOl' shown good cause whieh IV'ould warrant withdrawal
of the proceeding from adjudication. It should be noted that prior 
the issuance of the complaint an attempt was made to settle the matter
bv entry of a consent order to cease and desist. ~lol'eover as a Q:eneralL.-

rule the Commission IV'illnot enterta, in a request to withdraw a pro-
ceeding from adjudication unless it is accompanied by at least a con-
crete proposal of settlement by respondent. In the instant proceeding,
respondent has done no more thnn express a desire to dispose of the
matter through negotiation of a consent order \Iithout even submit-
ting to the Commission , for its c(Jl1siderntion , a proposed order to cease
and desist.

For these reasons IV'e agree with the hearing examiner that the re-
quirements of S 2.34 (cl) for ,yithc1ra,yal of the proceeding from adjudi-
cation hit \'e not been met. . ccorclingly j

It is O1Yle' That the reriuest to withdraw the proceeding from ad-
jll(licatioll he:. , and it hereby is , denied.


