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Docket S759. Order, May 24~ 1968

Order deny-ing respondent's request that proceeding lIe ,yithcll'awn fl' om adjuclica-

tion.

ORDER DEXYI~G REquEST TO ,Y ITHDRA PnOCEEDIXG Fno::\r

\..DJul)IC A TIOX

This matter is before the Commission upon the hearing examinel'
certification of :?\Iay 10 , 1968 , of respolldenfs request to certify a, mo-

tion to withc1ra \, the proceeding from acljuclicfttion. The hearing ex-

aminer recommends that the motion be denied.
Although S 2.34 (d) of the Rules of Practice and Procedure pro-

vides that the consent order procedure is not available after complaint
has issued , it also pl'o,- icles that the Commission , upon request , may in

exceptional and unusual circumstances and for good cause S110\\11 "ith-
draw a proceeding from adjudication in order to negotiate a consent

order.
In its motion respondent states that since the issuance of the com-

plaint it has obtained new counsel and it now desires the opportunity
to negotiate a consent order. In addition, respondent claims that

changeel circumstances IV'arrant withdrawal of the matter from
adjudication.

l1esponc1ent hils not met the excepbOlwl and 11l1l1sual cil'cumsbnces

requirement nOl' shown good cause whieh IV'ould warrant withdrawal
of the proceeding from adjudication. It should be noted that prior 
the issuance of the complaint an attempt was made to settle the matter
bv entry of a consent order to cease and desist. ~lol'eover as a Q:eneralL.-

rule the Commission IV'illnot enterta, in a request to withdraw a pro-
ceeding from adjudication unless it is accompanied by at least a con-
crete proposal of settlement by respondent. In the instant proceeding,
respondent has done no more thnn express a desire to dispose of the
matter through negotiation of a consent order \Iithout even submit-
ting to the Commission , for its c(Jl1siderntion , a proposed order to cease
and desist.

For these reasons IV'e agree with the hearing examiner that the re-
quirements of S 2.34 (cl) for ,yithc1ra,yal of the proceeding from adjudi-
cation hit \'e not been met. . ccorclingly j

It is O1Yle' That the reriuest to withdraw the proceeding from ad-
jll(licatioll he:. , and it hereby is , denied.
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SUBliRBAN PROPANE G..:~S CORPORATIO~

Docket 8672. Order and Opinions , Julie 19GB

Order granting complaint counsel's appeal from hearing examiner s ruling

against amending complaint counsel's trhtl brief,

OPI~IOX OF '1'1 lE CO~\I~IISSION

n:J~E 

;\ , 

lOG S

This matter is before 1he Commission on the interlocutory appeal
of counsel supporting the complaint from the hearing examiner
order of October 20 , 1067 , granting respondenfs motion to strike an
amendment to com plaint. counsel' s trial brief and respondent' s answer
in opposition to the appeal. Also before the Commission is the heRring
examiner s certification of complaint counsel's motion of October 18
1D67, to postpone commencement of formal hearings from Novem-
ber 13, 10G7 , to February 5 , 1968 , together \vith the examiner s rec-

ommendation that sn.id motion be denied and that the proceeding be
dismissed fol' \vant of prosecution. The hearing examiner has also
certified to the Commission , with reque~t for instructions , compla.int
counsel' s request for subpoenas returnable during the \veek of K ovem-
ber 13 through November 17 1967.

I. Complaint Counsel's Appe,l1 from the Hearing Examiner s Order
of October 20 1067

The question presented by this appeal concerns complaint counsel's
initial burden in coming forward \yith evidence in a proceeding under
Section 2 (f) of the Clayton Act. The facts rele.nlnt to this appeal
are. as follo\ys :
On Febrnary 28, 1967 , respondent, lun-ing apparently convinced

the. hearing e:\:aminer that it. purcl~asec1 in larger quantities and \vas
sen-ed by different methods than its competitors , asked the examiner
for an order ,,-hieh in substanee \yould state (a) that complaint coun-
sel \yould ha '"e. the burden of showing that the difference in methods
by which Suburban \yas served by its supplier, Phillips Petroleum
Company (Phillips), and the different quantities ill,"olved , compared
\vith allege.d disfavored competitors , could not give rise to sufficient
savings to cost justify the alleged differential in prices bet\\een Sub-
urban and said clisffl,,-ored competitors, and that Suburban l\:ne\\
or should have lnlO\\ll that the difI'erences involved as to methods
and quantities could not have given rise to sufficient pertinent
savings to justify such c1itIerentinls , and (b) require that complajnt


