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This matter is before 1he Commission on the interlocutory appeal
of counsel supporting the complaint from the hearing examiner
order of October 20 , 1067 , granting respondenfs motion to strike an
amendment to com plaint. counsel' s trial brief and respondent' s answer
in opposition to the appeal. Also before the Commission is the heRring
examiner s certification of complaint counsel's motion of October 18
1D67, to postpone commencement of formal hearings from Novem-
ber 13, 10G7 , to February 5 , 1968 , together \vith the examiner s rec-

ommendation that sn.id motion be denied and that the proceeding be
dismissed fol' \vant of prosecution. The hearing examiner has also
certified to the Commission , with reque~t for instructions , compla.int
counsel' s request for subpoenas returnable during the \veek of K ovem-
ber 13 through November 17 1967.

I. Complaint Counsel's Appe,l1 from the Hearing Examiner s Order
of October 20 1067

The question presented by this appeal concerns complaint counsel's
initial burden in coming forward \yith evidence in a proceeding under
Section 2 (f) of the Clayton Act. The facts rele.nlnt to this appeal
are. as follo\ys :
On Febrnary 28, 1967 , respondent, lun-ing apparently convinced

the. hearing e:\:aminer that it. purcl~asec1 in larger quantities and \vas
sen-ed by different methods than its competitors , asked the examiner
for an order ,,-hieh in substanee \yould state (a) that complaint coun-
sel \yould ha '"e. the burden of showing that the difference in methods
by which Suburban \yas served by its supplier, Phillips Petroleum
Company (Phillips), and the different quantities ill,"olved , compared
\vith allege.d disfavored competitors , could not give rise to sufficient
savings to cost justify the alleged differential in prices bet\\een Sub-
urban and said clisffl,,-ored competitors, and that Suburban l\:ne\\
or should have lnlO\\ll that the difI'erences involved as to methods
and quantities could not have given rise to sufficient pertinent
savings to justify such c1itIerentinls , and (b) require that complajnt
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counsel amend their previou-;ly filed. trial brief and therein alloe~tE'.

exhibits and other"\vise specify in indicated detail the evidence to be
offered on the cost justification issue.

The hearing examiner denied this request , stating that he ;;assmnes
that complaint counsel are familiar with the legal precedents which
respondent has cited and ,,-ill interpret them correctly with refer-
ence to the evidentiary burden imposed upon complaint counsel to
prm-e the absence of cost justification." On appeal from this denial , the

Commission pointed out in its order of ~fay 25 , 1967 (71 F. C. 1695J,
that. the examiner had erred in refusing to resolve the. question raised
by l'espondenta.nd instructed him to hear complaint counsel in ansn-
to respondent's motion find to dispose of the matter in such a, way as
to provide respondent with sufficient kno\\-ledge of the. evidence c.OJ1l-

plaint counsel would adduce on the cost justification issue to allo\'\
respondent ndequa.tely to prepare its defense. ,Ye also made the fol-
lo"\ving comment with respect to complaint connseFs burcle,n in those

instances IVhel'e the faTored buyer purehases in cli fferent. quantities
or by different methods than its competitors (71 F. C. 1690J :

* * * 

nssull1ing the matter to involve different methods or quantities, if com-

plaint counsel sho'" such facts and circumstances as ,,-auld have given the buyer
reason to believe, based on tIle knowledge available to him. including knowl-
edge of the methods of doing business in the particular h1Clustry, that the dif-
ferent methods or quantities could not have resulted in cost savings sufficient
to justify the differential allegedly accorded him , they would haye met their
initial burden,

On .June 26, 1967 , the. hearing examiner entered a pretrial order
whieh provided in pertinent part:

* * 

,~ that complaint counsel shall haye the burden of showing. as part of
their prima facie case, that the difference in the methods by ,yhich Suburban
wns served by Phillips and the difference in the quantities purchnsecl by Suh-
urbrm from Phillips, as compared with the alleged disfavored competitors,
could not give rise to sufficient savings in the cost of manufacture, sale or
deliyery to justify the alleged differential in prices paid to Phillips by Sub-
urbflll as compared with prices paid to Phillips by the alleged disfavored com-
petitors and. that Suburban Imew or should bave kno",-n that the difference in the
methods by ,,'hich it was served and the difference in the quantities which 
purchased could not give rise to sufficient savings in the cost of manufacture, sale
or delivery to justify the aforesaid price differentials * * *

Comp1aint. counsel disagreed IVith this order since they interpreteel it.
as requiring them to introduce into evidence a cost study IVhieh would
indicate statistically that the discriminatory prices accorded to re-
spondent were not in fact eost justified. Since they so construed the.

order they requested permission to file an interlocutory appeal. "'\'/ e
denjed this request by o1'(le1' of .Tuly 20. 1967 (72 F. C. 989J, but

specifically pointed out that if the hearing examiner intended by the
order to require complaint counsel to introduce a formal cost study
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such order ,youlcl be inconsistent ,yith applicable case la,,-. ,VB "ent
on to s~y that lye did not interpret the pretrial order as requiring
the introduction by counsel supporting the complaint of a, cost study
and we assumed that the hearing examiner 'would apply the pretrial
order in accordanee with the Commission s order of~fay 25 C72 F.
1695J. It seems , ho,yeyer, that. this assumption ,yas ineorrect.

On September 

:?:? 

complaint counsel , pursuant. to the examiner
order of June 26 , filed an amendment to trinl brief allocating ex-
hibits and s11lnmal'izing expected testimony of ,yitnesses with respect
to the cost. justification issue. Respondent then moyed that this amend-
ment be stricken on the ground that it failed to comply with that part
of the e.xaminer s order which required a ShO\Y1ng that dift'erences in
methods and quantities of purchases could not giye rise to suffieient
savings in cost to justify the price clij1:'erential. Hespondent also re-
quested that the examiner either direct complaint counsel to comply
\'rith the order or dismiss the eomplnint. On October 20 , the examiner
issued the follo\ying order striking the amended trial brief:

IT IS ORDERED that respondent' s motion flIed Octobel~ 13, 1967, to strikE'
complaint counsel' s Amendment to Trial Brief tiled September 22 , 1967, be, and
hereby is, granted; and

IT IS FURTHER ORDER that complaint counsel comply with the hearing
examiner s order of June 26, 1967, within two weeks after the Federal Trade
Commission acts upon the hearing examiner s recommendation , being forwarded
this date, that this proceeding be dismissed , if the Commission does not dismiss
this proceeding.

It is from this order that the present appeal is taken.
Unfortunately, the hearing examiner has failed to indicate in "hat

respect he found the a.111ended trial brief to be. deficient. It seems fairly
obvious, however, that he accepted the arguments made in respondenfs
motion to strike the amendment. ,~r e note in this connection that re-
spondent argued to the examiner that the Commission , by refusing to
grant compla.int counsel's request to file an interlocutory appeal from
the e.xaminer s order of June 26 , not only upheld that order but also
approved the examiner s interpretation of the order as requiring the

introduction of a statistieal cost study. This is of course, a "holly
erroneous version of the Commission s ruling since "e spec'ifically
pointed out in our order denying the request to file an interloeutory a 
peal that " the pretrial order would indeed be. incorrect as inconsistent
with the case 1n.'1 on this point" if it \yere interpreted as requiring com-
plaint counsel " to introduce into evidence a co~t study whieh indic.ates
statistically that the disc.riminatorv )rices accorded to Suburban were
not cost justified.

Respondent also argued in its motion to strike that complaint coun-
sel had openly defied the examiner and had conceded that the amend-
ment to their trial brief did not comply \yith his order of June 26.



1272 FEDERAL TRADE CO::\E\IISSIO:\'" DECISIO~S

TIespondent asserted , in thi~ connection, that "by complaint counse.Fs
own admission the amendment to their triRl brief does not comply with
the, hearing exa111ineT s order

~: 

and that "It is apparent that complaint
cOlU1sel are. attempting to ignore. not only the orde.r of the hearing
examiner, but the decision of the Commission in affirming that order.
These arg'ullwnts yrould have some semblance of merit only if the
examiner s order ',"ould require the introduction by complaint counsel
of a, statistieal cost study, which, as Vi-e have. held , it does not. Even the
most casual reading of the amended trial brief c.le.arly reveals that
complaint counsel aTe prepared to come forward with evidence as to
respondenfs supplier s costs , although not in the form of a. forma.) cost
study.

The position maintained by complaint counsel throughout this pro-
cceding has beell thaL insofar as the cost justification issue is con-
cerned. the burden imposed upon them by Automatic Canteen. 

2 is

satisfied by the prima facie show'ing that a reasonable and prudent
bnsinessman : on the basis of facts knmYll to him , shonld ha'-e be.lieved
that a. favorable price grant('cl to him could not have been eost justified
by his supplier. In other ,yords. they have claimed that their initial
burden is limited to a prima facie showing of knoLL'ledge on the buyer
part that the Imver prices it. received could not be. cost justified. They
lw,ve never denied. howE'veL find in fact hayE' recognized thnt to make
this sho,,-ing of kno,ylec1g:e complaint counsel may in some instances
be required to come fol'\yal'Cl ,yith evidence as to the selJer s costs. In
this connection. they stated in anS1,yer to responclenfs interlocl1tor~-
appeal filed April 24~ 1067 : thnt in certain factual situations ;;general
testimony as to costs in,-olved (mustJ necessarily (be.J elicited by
complaint counsel in order to establish the requisite kno,,- le.clge. on

the part of the. buye.r :~ and in their request. for permission to file. an

interlocutory appeal on .June 30. 1967 , they reiterated that "complaint
counsel recognize that they must come forward "ith some generalized
()yidence as to costs from which the inference, can be dra.,yn that Subur-
ban kne,,' or should haTe knmY11 that the price c1ifl'erences could not
haTe, been cost justified.

1 Complaint counsel stMe on page 2 of the amended brief that "Necessarily included is
tlw nllocntion of e,idence of certain fncts rplated to co;;ts .which il1dicate thnt Suhurbnn
kn0"- or should have knowl1 tlwt cost justification b~- Phillips was improbable. " And an
('"lImpl€' of such facts is set forth in n study rE'ferrec1 to nsfol1o'ys in the Explnnatory ::\ote

to the brief: "TIle following swc1y was undertaken on an i11Yoice- b~- invoice basis to com-

pllr(' tIle relatiye expense incurred hy Phj1Jips Petroleum Company in shipping LPG to
~nhlll'han ,yith the costs illcu1'l'E'd by Phi1Jips with respect to fi,e ncmfayored Cllstomers \\-
too), 1'J'Odl1Ct primaril~- b~' truck. This stucly \\- a;,: macle ne('e;,:sm'

~- \\-

hen an issuc was raised
h~- resl'o11c1ent i11 the course of interlocnton- appeals as to whe-thE'r it cost PhilIips snb-
stllTltinllr more to transport LPG to tllp8e nonf:n.ol't'd purch:lse-l'S than to ship to Suburban.
:111(1 wlwther these east (lifferentinls more than c0mpensate for the lower prices acconled
81111ul'l1nn,

-illtoJi/atic Canteen Co, 

y, 

Federal Trade Call/mission 346 1.7 S, 61 (1953),
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Throughout this proceeding, therefore, complaint counsel have
maintained that their burden of establishing a jYi'i'lna facie case may be
satisfied with something less than a forma1 cost study demonstrating
that the lower prices to respondent "ere not in fact cost justified. They
consider that their burden 111ay be met by the introduction of such
evidence that will create a. pri' ma facie showing that respondent, as a
reasonable and prudent businessman , should have known that the dif-
ferential it received could not be cost justified.

As :indicated :in our earlier rulings in this matter , lye believe that
complaint counsers position is consistent with applicable ease law.
In the leading case on point -,nto'inatic Canteen , supra the sole issue

before the court was whether the prima facie showing that respondent
induced and received a discriminatory price ,yhich it knew may have
proscribed anticompetitive effects ,vas sufficient to shift to respondent
the burden of introducing evidence. The court held that the Commis-
sion had an additional burden, that as part of its prima facie case it
must show actual or constructive knowledge on the part of respondent
that the difference in the prices in ,-olved ,,-ere not based on cost dif-
ferences. The court also pointed out "by 'yay of example " that this

burden could be sustained bv a sho"ing that there "as no difference

'-'

in the quantities and methods , by which respondent and its disfavored
competitors "ere seryecl and that respondent ,yas a1"are of that fact,

, if there ,vas such a difference, that it coulclnot result in sufficient
cost savings to justify the discrimination and that respondent "as

awa.re of that fact. In either case the showing to be made by the Com-
mission was that respondent kne' Io OJ' should have kno'wn that the

lower prices it received could not be cost justified. It is appa.rent that
counsel for the Commission is not required to introduce into evidence
a detailed cost study. An application of common sense makes the cor-
rectness of this conclusion obvious. for in ::mv factua1 situation where

. .

the discrepancy between the price differential a,nd the cost differential
is so minute that it can be demonstrated only by a cost study, knmvl-
edge of the absence of a eost justification defense cannot reasonably
be imputed to the recipient of the 10\,er price by such a show'ing. In
a ease in which complaint counsel's proof consists of a showing that
the differenees in quantities or methods of purchase could not give rise
to sufficient cost savings to justify the 10\\er price , the requisite knowl-
edge may be inferred , in the absence of other circumstances indicating
knowledge, only in those instances ,,-here ;; the cost dift'erences are very
small compared with the price differential and could not reason;! bly
have been thought to justify the price differenc.e." (346 U.S. at 80.

It is also clear from the court' s opinion in Automatic Canteen that
in making the prima facie showing of kno\dedge on the part of the
recipient of the lo"er price , the Col1llnission is not restricted to the

418- J5-72-
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type. of proof specifically mentioned in the court's example. -\.:3 a, mat-
tel' of fact , the court stated that it need not attempt to illustrate "

\',

hnt
other circumstances can be shmyn to indicate. knmyJec1ge on the buyel'
part that the price cannot be just.i6ed.

~~ 

(ld. at 80. ) And that there
are other circumstances ,vhich can be ShOW11 to indicate such knmylec1ge
is a fact not unkno,yn to the Commission. In tIle JI attei' of F,' eel

Jle.'lci' , Inc. Docket 740.2 (~larch 2!\ 106;3) C63 F. C. 1, 26J, for
e:s:ample ~ a showing of cirCllll1stm1CE'S other than those mentioned by
the. court was held to be. sufilcient to support an inference of knOlyJeclge
on the. part. of the. buyer-respondent. The Commission held in that
case that ';

. . 

. a buyer who gets a 33~" ;3 % price concession during
only one month out of each year , paying the same price as his competi-
tors during the other eleven months. has eyer:,- reason to helieTe that
there is not the remotest possibility of ' cost justification ' for thflt tem-
pOl'flry concession. . . . In t be absC'nce of 

. . 

. fln expbnntion~ we
think the inference is ine~::capabl(' that respondents ' 1;;:ne,v ' there could
be, no CO:ct justification :' (Commis~ion opini()l1

~ p.

5S) C63 F. C. at 70j.
In aHirming the Commission s decision on this point, the court helel
that the. Commission ~s failure to prove. the suppliers ' costs ' as im-
material a,ncl that "

. . 

. where the facts and the inferences to be clra,wn
are as clear as they are on this point, we think the method of proof
adopted by the. Commission here is appropria,te to 

. . 

. sho'sing that

the buyer 'is not an ?lJ/suspecting 1'edpient of prohibited discrimina,-
tlons.

'" 

Fred llIeyel' , lnG, v. Fede7' al Trade Commission 350 F. 2cl

351 36"1 (9th Cir. H)6G) (emphnsis in original).
In the matter no,y before us, complaint counseL according to their

amended trial brief. intend to come Iol'\yarc1 with evidence as to
Phillips~ costs in selling to Suburban and to certain of Sl1burba,n
nollfavored competitors for the, purpose of showing the aware,ness of
Suburban as a reasonable and prudent businessman that the Imler price
it received could not be. cost justified, The 111timnte bnrc1en of persua-
sion may require that additional evidence be adduced in response to
evidence of respondeDfs counsel to ,yhom the burden shifts upon proof
of the, initiaJ prima facie case. It cannot be doubted that the ultimate
burden of persuasion rests with counsel supporting the complaint,

although the burden of going fol'\yarc1 may shin back and forth dur-

3 Th,'rc m~:- , of conT~e , be other circnmstnnce~ which will demon!"trate the reqni!"ite kl~owl-
edg0 thnt price clifference!" nre eot based on co!"t difference;,:, For exnmple, nn intrn-compnny
mfm0r~nc1um prl?pnred by n. responsible officinl of the recipient of a lower price which
would state that the discriminatory price wns below the suppJier s cost and coulll not
there-fore justified by the cliiTerent quflntities or methods in which the recipient purchnsed
would, in our opinion, !"ufiire to show thnt the recipient kncw thnt the di!"criminntory
rriee ('nuld not be cost justifiecl, If in tlli" cn!"e Col~1plaint counsel ir:tend to rely on such a
docunH'l1t to rnnke a l1rima fncie sho,,;ing of knowledge, an ol'(ler of the type issue(1 b"- the
l1en~'inr: ~xnminer woulel, of course , be wholly innppropriate, .:'.s in Freel JIeyer comnlaint
counsel would not be required as part of their initial burden to introduce any evidence
whatsoever as to the sel1er s actual costs,
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ing the hearing. ,Ve now hold only that the amended trial brief on
its face complies with the hearing examiner s order of June 26 as y,

have interpreted it, and that the examiner erred in striking this brief.

II. Certification of l-Iotion to Postpone I-Ieitrings and TIecoll1111ellcb.-

tions for Dismissal of Complaint

By motion filed October 18 , 1967 , complaint counsel reques~ed the
hearillr" examinei' to cancel formal hearilH:!:s set in ',Vashinn:con for
N ovembel' 13 , IDG7 , and to reschedule them to commence on or a bont
February 5 , 1968 , in 1\ ew York City. Complaint counsel's motion a bo
included an a.ltel'1l::tti"'\-c request that the hearings be reset for S C',y

York City if the hearing examiner be.licyecl that they should ccmmence
on ::\ ovember 13 , 1967.

This motion seems to be one upon ,yhich the hearing C'xaminer should
ha\-c beeJ~ able to rule. Certainly he hrHI the iluthority to do so. Instead
of gl'rUlting 01' denying complaint. conllsers request , however , he certi-
fied the motion to the Commission ,yithout giying any reason for his
refusal to rule.

Included in his certification is the recOll1lnenc1ation that the. pro~
ceechng be. dismissed for ,-rant of prosecution. ~\ceorc1ing to the ex-
aminer, complaint counsel "\yerc not prepared at the time the complaint
issi~ed to prove their case and '; 11a ve repeatedly expressed reluctance

to proceed to formal hearings and still do." ,Ye find nothing in the
public record of this proceeding, however, to support this statement.
",Vhile there has been a misunderstanding on the part of the examiner
as to the nature of the proof required to make a prima facie showing
or the knowing inducement or receipt of an '..mla"ful price dis-
crimination we have no reason to believe from any public state-
ments or documents filed by complaint counsel that they are not
prep11rec1 to make out. a prima facie case. The record does not indi-
cate. that complaint. counsel must heal' the n:,sponsibility for tJ1B

seemingly intermillable delay in bringing this matter to trial.
The heaTing examiner also bases his recommendation for dismissal

on certain ass2rtions made by Suburban in a motion filed on February
28. 1067, recmesting' dismissal of the Droce.eclin.Q: on the ground that

, , '--' 

L- 

'--'

the practices complained of had been terminated and that the public
interest no longer required the Commission to seek the issuance of a
cease-and-desist order against respondent. The hearing examiner
reliance on these statements is clil~l1cnlt to understGncl since he lwcL

previousl Y denied respondenfs motion in II-hich these statem2nt:~ ' en:
mac1e , and the Commission had held on appeal from his ruling: that.
the issue of whether the pl'actices had been discontinued "if further
raised, should b!3 resolyecl 

:;: :;: 

:;: on the basis of the ,yhole record
to be m:1c1e ill this proceeding." The fact that the is~;ue has now been
raised by the examiner is no rea~;Ojl for changing our earlier ruling.
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vVe will consider the issue of abandonment onl 'v hen the recordhas been completed. 

..,

The passing of time since the matter was certified to the Com-
mission has rendered moot conlplaint counseFs request for postpone-
ment of formal hearings as well as complaint counsel ~s request for
subpoenas returnable during the week of November 13 through Novem-
ber 17, 1967. The matter is, therefore, being returned to the ex-
aminer with instructions to commence hearings at the earliest date
possible, allowing complaint colillsel sufficient time to make the neces-
sary arrangements for an orderly and continuous presentation of their
case- in-c:hief.

Commissioner Elman dissented and has filed a dissenting opinion.

DISSENTING OPINION

JUNE 3. 1968

By EL::\I.AN 001n?nissione1'

The issue here is a narrow one, concerning the burden of coming
forward "ith evidence on the issue of cost justification in a pro-
ceeding against the buyer under Section 2(f) of the Clayton Act.
As the Commission recognizes , this is not a novel question. On the
contrary, the Supreme COlll't has in the Aatmnalic Oantee' case 2

already decided the precise point. Our duty, as I see it, is simply to
follow the clear and explicit mandate of utomatic Oa'nteen. Although
professing to follow the Supreme Court' s decision, the Commission in
my view has "rewritten A utO1natic 0 anteeT~ reaching a result which
is inconsistent with that case and unjustifiably scrambling the equi-

table allocation of the burden of proof there Inade by the Supreme
Court.

Section 2(f) makes it unlawful for any person "knowingly to in-
duce or receive a discrimination in price which is prohibited by" that
Section of the .:1.ct. In the present case it is alleged that respondent
induced its suppliers to sell liquefied petroleum gas to it at discount
prices not available to respondenfs competitors. This discount would
not be illegal under Section :2 (a) , and Cb fol'tio,t'i under Section :2 (f) , if
the price differential made "only due allowance for differences in the
cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commodities" were sold or de-

livered to respondent. It is , therefore, a premise of the instant com-

plaint , un articulated but nevertheless present, that the "prohibited"
pricl' s induced by respondent "-ere not cost justified.

115 U, C. ~ 13(f).

~ 346 u. s. 61 (1953),
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In an ordinary proeeeding against the seller under Section 2 (a) it
is not part of complaint counsel's p1'ima facie case to show that the dis-
criminatory prices charged ,vere not cost justified. Cost justification
is an afill'matlve defense to be alleged and proved by the responc1entin
a 2(a) case. The reasons for imposing such a burden on the seller
are obvious. I-Ie has in his possession or can obtain , the relevant infor-
mation concerning his costs of manufaeture , sale and delivery; he can
undertake the necessary study, allocation, and analysis of these costs
even more readily than can eomplaint counsel. In a case brought against
the sel1er~ therefore , it is reasonable and proper to invoke the ordinary
rule of statutory construction that " the burden of Pl'oving justification
or exemption under a special exception to the prohibitions of a statute
~enerallv rests on one who claims its benefits.

'~ ;:; 

c..o .
On the other hancL in a case brought against the buyer these con-

siderations are inapplieable. Different but equally persuasive factors
dictate that both the burden of going for,,-ard with evidence and the
burden of persuasion be placed on complaint counsel. The Supreme
Court set out these countervailing factors and stressed their impor-
tance in the A rutO1natic Oa:rdeen opinion:

Insistence on proof of costs by the buyer might. thus have other implications; it
\Vould almost inevitably require 11 degree of cooperation bet\Veen buyer and seller,
as ag:ninst other lJU~- ('l'~ , that mn~- offend otlwl' nntitru~t J1olicit.s, and it might
also expose the seller s cost secrets to the prejudice of arm length bargaining in
the future. Finally, not one but, as here , approximately 80 different sellers ' costs
may be in issue,

':' ':' .:,

(TJhe fact that the buyer does not have the required information, and for
good reason should not be required to obtain it, has controlling importance in
striking the balance in this case, . . . Certainly the Commission \yith its broad
power of inyestigation and subpoena , prior to the filing of a complaint, is on a
better footing to obtain this information than the buyer. 346 U.S. at 68, 78-79.

The Commission suggests that the A1~,tomJdic Canteen case is dis-
tinguishable , and the Courfs careful language inapposite, because
the majority opinion argues , the question whether the prices paid
by Automatic Canteen ,-..-ere cost justified "as not at issue.4 There is

no 11lerit to this argument. In defining the issue before it the Court

'-'

explained that the Commission haclnot only failed to "make 'any find-
ings as to lrespondenrsJ 

. . 

. knO\,ledge of actual cost savings

~: 

but
had also "made no finding negativing the existence of cost savings
or stating that "hatever cost savings there "-ere did not at least
equal price differentials lresponclent 

:;: ::: 

:;: may have received.
:-346 l~ S. ~t (;6-67. The Courfs clrcision as to burdr'n of proof is thus
controlling here. It is no casual dictum but reflects careful c.onsiclera-
bon of the Acfs "infelicitous language :' in light of its legislative his-

Federall'rade Commission 

y, 

Morton Salt Co.. 334 D. S, 37, 44-45 (1948).
4l\lnjority opinion, p, 1273, 
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tory. and analysis of the consequences of possible a.lternative construc-
tions. It is not a decision to be disregarded or eviscerated because it
makes more difficult the prosecution of a buyer under Section 2, (f).
The short of it is that, on the cost-justification issue in a. 2 (f) case
the burden of conlin!:?,' fol'lyard with evidence. as well as the burden of
persuasion , rests squarely on complaint counsel.

lIO\y those burdens can be met was also (bSC11SSed by the Supreme
Court. In the case "'i"here it is sho\\n bv com nlaint counsel that the
buyer knO\\'s he pul'chases " in the same quantities as his competi-
tor and is served. by the seller in the same manner or with the same
fllnonnt of exertion ns thE' other ;J11V('1'. :: hI:' ('an be charged Y'i"ith notice
that substantial price differential cannot be cost justified. 

)~.. 

showing
b~\' the Commission of such kno,,-leclge. on the buyc'l"S part would satisfy
its obligation to come fo1'\"lan1 and make out a prima facie caS2. On
the other hanel , the Court held that ina case lil-:;:c that before 11S , \\ here
the methods or quantities ditTer 

('l' Jhe Coillmission must only show that SUell differences could not gil"e rise to
E'ufficient sayings in the cost of manufae:tme , sale 01' delh' ery to jmtify the price
differential, and that the uu~- , knOlying these ,,-ere the only differences, should
baYe known that they could not give rise tn ~mfficiellt cost saYings, 346 V, S, at SO.

The. import of these words is deal' . Complaint counsel must. show
that the prices paid by respondent coulclnot be cost justified, and that
respondent knew or should have kno\yn this. At an earlier stage of this
proceeding, the Commission itself recognized the two-pronged nature
of complaint counsefs Durden. In its order of i\Iay 25 , 1967 (71 F.
16D;\ 1GD9J, the Cornmission : quoting the utomatic Canteen decision
sa i cl :

LIJf the methods or (lUantities diffE'r, the Commision must only show that
sucll differences could not give rise to suffiden t sayings in tl1e cost of man ufac-
tul'e , sale or delivery to justify the price differential and that the buyer , know-
ing those "-ere the only differences, should have kno""n that they could not gi,e
ri:::e to sufficient cost sa lings,

N ow the Commission departs from this ruling, holds erroneous the
hearing cxamine.r s order which is Cflst in the same language as Auto-
matic O((nteen and~ in effect , upholds complaint eounsel's eontention
that ;; c'Ticlence shOlying f'c ctual or c.onstructiye knOlylec1ge on the buyer
pfll't as to lack: of probable. cost justification by his seller completely sat-
isfies the. burden imposed in aIl2(f) proceedings. :' Brief : p. 4. No justi-
fication is oiI'el' e.c.l for this refusal to follow controlling preeedent, and
none is discernible save for the impermissible one that it makes com-
plaint counsel's case easier to proye.

As \' n8 pointed out in our order of July 20: 1967 (72 F. C. 989 J,

complaint eounsel are not compelled to introduce a formal cost study.
I do not suggest that, nor does respondent so contend. The question is
not what kind or quantum of evich'Hce "ill satisfy complaint counsel's
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burden of persuasion as to absence of cost justification , but ivhether
they have the burden or coming forward with evidence on this issue
as part of their primc!' facie ease. I agree, of course, that in a case
l)l'ought under Section 2 (f), just as in a case brought under 2 (a), a
detailed cost study should be unnecessary. It is unfair to expect a seller
engaged in hard bargaining over price with his buyer, and concerned
lest he be underbid by his competitors , to prepare a precise and com-
plete cost study beroTe setting his price. So111e floxibility in nssessing
the. quantum or proof required to esta blish a cost justification defense
is also made necessn,ry by the elusiveness of cost c1ata.5 Similarly, in 

Section 2(1) case complaint counsellllight satisfy their initial burden
on this issue by shOiving a l::trge. price discrimination manirestly dis-
proportional to tiny plausible cost savings attribnta.ble to the partic-
ular sale involved. lIOiY that burden is met will or necessity vary in
each case, but some snch shmving is essential if the Commission is to
make a finding supported by evidence that the Pl'ice discrimination
alleg' ecl iyaS not cost justified , a finding that is essential if the discrimi-
nation is to be held illegal

By ignoring the first branch or the Ltutomat2~G Canteen rule the

Commission permits a finding of illegality to be based solely on the
buyer s "guilty knowledge " a result plainly at odds with the statute
meani:ng and purpose. Suppose, for example, a search of respondent'
files uncovered a memorandum from the director of the purchasing
department to the company s pre.sident in which he said, "I just ob-
tained an incredibly large discount from supplier , so large tha.t I
cannot believe it is eost justified. I just hope the FTC doesn t hear

about it. " Responclenfs ;;guilty knowledge" would be manifest from
such a memorandum , but the Section 2 (f) violation would not be
pl'Oi- en. However illegal respondent might hay/?' thought the discount

to be, hOivevel' evil its intentions , the discount would be. perrectly legal

if it were in fact eost justified; and since "the buyer does not have
the required inrormation , and for good reason should not be recluired
to obtain itt the burden or bringing forward objective faets show-

ing the discount to be illegal and not cost justified would be on com-
plaint counsel.

The Commission shifts this example somewhat and argues that
sueh an intI'a-company memorandum not only would "suffice to show
that. the recipient knew that the discriminatory price. could not be cost

justified " but would also relieve complaint counsel entirely of "their
initial burden to introduce any evidence whatsoever as to the seller
actual costs. " G I fl0.:ree that such a memol'flndum would satisfy com-
plaint counsefs initial burden to introduce evidence or the buyer

G See , kmerican Motors Corp, Federal Trade ComnUssion 384 F, 2d 247 (6th
Cir, J.867), cat, denied, April 106S,

6 :Majority opinion , p, 1274 , n. 3.
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guilty" state of mind. Similarly, in a murder case, the fact that the
accused carefully pointed his gun at a third person and pulled the
trigger "Would be evidence of an intent to kill. But could the prosecutor
rest his case with such evidence? Certainly not. He would still have to
present evidence that the intent to kill was consummated , that the shot
did not go awry, and that the victim died as a result of the shot
there was a CO1'pU8 delicti. Absent such evidence the accused might be
convicted of some other offense perhaps , but not murder. In a Section

(f) case , too , mere evidence of guilty intent, although essential , is
not sufficient. ,Yhere cost justification is put in issue, there must also
be objective evidence that the price received was not in fact cost justi-
fied, for otherwise the price would be legal. The initinl burden of
coming forward with such evidence , as A1.domatic Oantee' esta,blishes
must be borne by complaint counse1.7

The FI' eel Jleyei case S is not a precedent -for the Commission s rul-
ing in this case. In that case the respondent chose not to litigate the is-
sue whether the prices it pa,id were not cost justified , defending in-
stead on the ground that it ha,d no kno"Wledge , actua,l or constructive
of that fact.9 Since (1) the large discount there involved , amounting
to a price differential of as much as one third of the regular price , "Was

granted :Meyer in only one month of the year, (2) :Meyer paid regular
prices during the other eleven months although it purchased in some-
what larger quantities than its competitors , and (3) the suppliers of-
feredno regular quantity discounts , the court held ';not mHvarranted"
the inference drawn by the Commission that respondent "should have
known that something was amiss. " 359 F. 2d at 364.10 The court did
not , either expressly or by implication , undermine its earlier ruling in
A 77ta.lIl)n' (( Jlotoi' Parfs Y. Fedei' a! Tj'((de Comm./" ,sion 

11 that in a, case

where the buyer is shown to have been served by different methods
from its cbsfavored comp('titol's

, ;;

the burden CisJ on the Commission

7 I repeat that the question of what e,idence will suffice to cm'l'~' complaint counsel'
burden of per;':lw"ion is not before us, and that it i;.: not argued 1)~' 1'/:'spoJJ(1cnts or suggested
b~- me that onl~- a detailed co;,:t study ,,-m carry thn t bun1en. Xeither in 2 (f) cases, nor
in 2 (a) ca;.:es, shoul(l the standarc1s of proof on this question be so exacting-, If unduly
strict criteria bale been erecte(l 11:- the Commission in Section 21a) ca~es fIlH1 if it is feared
that complaint connsel cannot obtain evidence that satisfies snch critrrin, the answer lies
not in withdrawing the burden from complaint counsel in ca~es broll !:!"ht nn(ler Section 2 (f),
l1llt in redsing the existing- arbitn1l'~- standan1s of proof to comport more r('asonfl!)l~' ",itb
lllarketin

!:!" 

realities,
Fred Jlc!/cr.. 111e', I, Feder07 'Trade Coll1l1/issioll 358 F. 2(1 :3;)1 (9tll Cir, 1966), r!'

011 otller (/rO/l11(783901)', 8. s. (lOGS!,
~ The Conrt stated:
The Commission relicd on scleral factors in reacbing it;,: eonc)nsion that )Ieyer had

r0:1son to belie\(' 13 .that its suppliers could h:1le no eost jnstification (lefell;;:/'.
13 The inquiry here ,,-as devoted to fI;,:certaining this fact, not to whether cost justifica-

ti011 did or did not exist in fact. ?\o cost studies were introduce(l by eitber party, " (359
F, 2d at 364.

1(\ It 1;.: possible that proof of sucb an irregular and disproportionate discount might in
itself support the inference that the discount was not cost justified.

11 309 F, 2(1 213 (9th Cir. 1962).
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to show that the cost saving could not be commensurate with the price
differential." 309 F. 2d at 219.

In short, the F?'ed 111 eye?' case deals only with the question of knowl-
edge and is not at all concerned with the point here at issue. ,:Vhile the

uto117. atic Canteen decision , which was followed in Alha1nb'iYt is dis-
positive of the question before us, the Commission does not follow the
latter two cases. The Commission throws on respondent both the bur-
den of coming forward with evidence showing cost justification and the
burden of persuasion , despite the Supreme Court's holding that buy-
ers should not be required or even permitted to ferret out such infor-
mation and despite the manifest unfairness of requiring respondent to
obtain evidence more readily available to the Commission. In addition
because cost data invoked to prove cost justification must, under exist-
ing Commission decisions, be comprehensive and meet unreasonably
stringent standards of exactness , to prepare an adequate cost-justifica-
tion defense respondent will have to engage in extensive discovery from
the seller here involved-a procedure in which the seller (whom the
Commission decided not to make a party to this proceeding) is un-
likely to acquiesce-further complicating and prolonging this already
protracted case.

I do not concur in the Commission s assertions that delays in this

proceeding are attributable to "a misunderstanding on the part of the
examiner as to the nature of the proof required to make a p1'i'lna facie
showing of the knowing inducement or receipt of an unlawful price
discrimination" and that "the record does not indicate that complaint
counsel must beaT the responsibility for the seemingly interminable
delay in bringing this matter to trial."

The examiner has correctly followed and applied the Supreme
Court' s decision in A 1do1natic 0 anteen. On the other hand , more than
two-and-a-half years after complaint issued , and despite extensive and
prolonged post-complaint discovery by complaint counsel, they are
not yet prepared to prove their lJ1'i1na facie case. This intolerable delay
would not have occurred if the Commission, before issuing the com-
pla,int, had required complaint counsel to have in hand all evidence
relevant to their case-in-chief. In view of the Commission s ample
power to investigate before issuance of complaint, both the extensive
post-complaint discovery here undertaken and the unusual procrasti-
nation that eharacterizes this proceeding could and should have been

avoided.
Delay is the bane of the administrative process, abhorred and de-

plored by a.ll the Inembers of the Commission. The majority s action
in this case is therefore bot.h sad and paradoxical. It guarantees that
despite our CO1nn10n concern to avoid unnecessary delay, disposition 
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this case ,yill take at least four or five more years before it is finally
concluded. ~loreoveT, far from clarifying the requirements of Sec-
tion 2 (f), the present ruling obscures them by departing from the
cleaT guidelines laid clown by the Supreme Court in A 1do17~ati(J Oan-
teen. There will probably be no judicia.! review of the Commission
pre3ent. order until the administrative proceedings culminate in a cease
and desist order 80111e years lw,nce. If, as seems inevitable , a. revie,ying
court determines that. the Commission was incorrect in allocating the
burdml of proof on the crucial cost-justification issue , this case , and
any other Section 2 (f) case that may be brought in the interim , will
ha '-8, to be retried or dismissed. ,Ye hu,ve,) in short , c.reated fl., litigant's
paradise. ,Ye can be sure that from now on all respondents in Sec-
tion 2 (f) cnses will request an order concerning allocation of the
burden of proof, and will then Rppeal to the Commission the exam-
iner s decision against tl1E'm. all in the iaterests of l11rlkiuQ" a record

'-'

before tbs aQ:enCIT and eXlml1still.Q.' their nc1ministrati,-e remedies. If.

'---' "

a s a, practical result, Section :2 (f) becoEles largely a, denc11etter and 
the cancer of delay infects the Commis~:ion s proceedings under the
Robinson-Patman Art, it \Till not. be becfll1se the courts haTe imposed
llnl' casonable e\- iclentiary burdens on the Commission , Or because the
statute is inartfully drafted , but becam:e the Commission , by giving the
Robinson-Putmflll .Act an interpretation \\-hich is nnrensonable and in
c1isregal'Cl of legal precedents and economic realities , has acconl-
modatecl the litigious by providing grist for their mill.

ORDER RULD~G ON INTEnLOCL7TORY ApPEAL AXD CERTIFICATIOXS

This matter haying come on for a hearing on the. interlocutory ap-
pet'll of complaint conl1sel from the heal'ing exrlminer s order of

October 20) 1967 , striking an amendment to complaint counsel's tria.!
b;:ief and respondent' s anS\Te-r thereto , and upon the examiner s cer-

titicatioll of cornplaint coun::ers motion to postpone commencement of
formal hem'il1gs and their request. for subpoenas; and
The Commission , for the reasons set forth in the accompan:'ing

opinion, having determined that the appeal of cOInpb.int coun~el
should be. g'l'nnted and that the matter should be, remanded to the
hearing examiner:

It is ordered That complaint coun~e.rs interloeutory appeal from
the he,uing examine-l' s ol'Clel' of Octo be:: 20 , 1967 , be , and it hereby is

)l'b t._

~ .

It is fudhcr' o!'(lei' cd. Th~t the he,~l'inQ' esaminer be. and he herebv

. '-

if:, directed to recei,-e complaint colUlseFs amended trial brie.i.
It is fiuthci' ordei'ec7 That this matter be , and it hereby is , remanded

to the. hearing examiner for further conduct of the proceeding in
accordance ,yith the vie\fs expressed in the accompanying opinion.

Commissionel'Elman dissenting.
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UNIVERSE CHEl\IICALS , INC. , ET AL.
Docket /52, OreIer, June 7, 196'8

Order denying respondents ' reqnest to file ans\ver to C0ll1IJIaint counsel' s nffida vit
regurc1ing holding hearings inlDore than one place,

ORDER DENYING 1\10TION FOR LEAVE TO FILE REPLY AND SUPPLEl\IEX'L\L
~iOTION FOR PERl\IISSION TO FILE INTERLOCUTORY ApPEAL

Respondents , on February 29 , 1968 , filed a motion requesting per-
mission to file an interlocutory appeal, under Section 3.23 (a) of tho
Commission s Rules of Prnctice, from the hearing examiner s. order
filed Fcbrunry 16, 1968 , granting to the extent relevant herein com-
pbint. counsel's motion for hearings in more than one place. As a resnlt
of Ow hearing examin(,l' s order , hearings ,vere scheduled to be held in
Chicago , Illinois , Evansyille , Indiana , Omah.-l , Nebraska , nncl =ilinne-
a po1i:-; , jUinne~~ota. Complaint counsel , on l\larch 5 , 1968 , filed an anS,Ter
opposing respondents ' request.

In order to :facilitate. its consideration of this matter the Commis-
sion by order dated ~larch 18 , 1968 CP. 12~l:1 hereinJ, directed thtt

complaint colln~el file an nfrlda:dt. specifying the cost or difticult:-, 'which
would be in",-'olvecl in holding the- hearings in only one plrtce flncl includ-
ing a description of any l1l1usual or exceptional circumstances justify-
ing the heflril1g cxflminer s orc1e,' , Respondents "\\-ere c1ircrted to file an
aillchvit. f'p~rify Ing in detail the nature and extent of the alleged
finnncinl and othel' burdens upon them should the hearing exari1iner
orcler be. upheld.

Following consideration of the affidavits submitted in compliance
with the foregoing order, the Commission by order dated April 9, 1968
(p. 1259 hereinJ, Commissioner Elman dissenting, denied respondents
motion fol' permission to file interlocutory appeal.

On . une 3~ 19G8 , respondents filed ,yith the Secretary of the Com-
mission theil' :l\Iotion for Lea. ve to File Reply to AllegatiDns or X C'
l\fntter Contained in Supplemental )..Jfic1avit Filed by Complaint
Counsel and a SuppJe111ental r.,Iotion for Permission to Fjle Interlocu-
tor:' ..L"-ppeal. This motion supplemented a telegram from respondents
counsel clatec1l\Iarch 22 , 1968 , requesting lea\-e to reply to 11e,\ llJ. i1tter
conbinecl in complaint counsel's :1ffic1a,vit.

The burden of these su1Jmissions is to the, effect that l'e~3ponc1ents

should be permitted to reply to ftTerments as to gross busine;;:s, e.:s:tent

of interstate COl1ll1lel' , and nuInber of 8:11esmen made in the a:filc1::n-

of complaint counsel submitted pursuant to the. Commission s orc1el'

of 1Jal'ch 1:1 , 10G8 Cp, 1241 hereinJ, and to col11pla.int connsel's further
averments in its affidavit, the general tenor of which WitS that. haying
created an interstate enterprise and having engaged in the practices
giving rise to the litigation , respondents had no standing to complain
against hearings in multiple locatirm':,
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Having considered respondents ' ~lotion for Leave to File R.eply to
Allegations of Ne\Y 1\latter Contained in Supplemental Affidavit Filed
by Complaint Counsel and a Supplemental1\iotion for Permission to
File Interlocutory Appeal filed June 3 , 1968 , and being of the opinion
that it does not raise questions not previously considered by the Com-
mission in disposition of respondents' eaT lieI' motion for pern1ission to
me interlocutory appeal Rnd therefore rec.onsideration of its denial by
order date April 9 , 1968 (p. 1259 herein), of respondents ' request for
permission to file interlocutory appeal is not warranted. 

It is orclei' That respondents ' :Motion for Leave to File Reply to
Allegations of New l\Iatter Conta.ined in Supplen1ental Affidavit Filed
by ComplRint Counsel and a Supplementa.ll\Iotion for Pel'll1ission to
File Interloc.utory Appeal filed June 3, 1968, be, and it hereby is
C enleCl.

LEHIGH PORTLAND CEl\IENT COJIPANY

Docket 8680, O)'(lcl' , June 1-'1, 19G5

Order granting' f'evE'rul third parties permission to file one consolic1a ted brief
involving subpoenas directed to them,

OP.DER GR.\NTrXG EXTExsrox OF TrUE TO FILE COX~OLIDATED BRIEF

On June 10 , 19G5 , respondent filed an appeal from the hen ring ex-
aminer s order dated l\lay ~9 , 1968 , in the above Inatter " ::\Iodifying
Subpoenas Duces Tecum, In llespondent's Behalf , Directed Against
Third Party Conc.rete Companies." Pursuant to 8 3.35 of the rules of

practice, fourteen third party concrete companies also determined to
file an appeal from the same order. Since the third party appeals and
respondent' s appeal inyolve common issues of fact ancllaw , the third
parties have requested (1) permission to file one consolidated brief
which will consist of both their appeal brief and their answering brief
to respondent's appeal and (2) an extension of time to file such con-
solicbted brief. For good cause sho"\yn:

It is oJ'dei' That 1\1. E. Rinker, president of Rinker l\Iaterials
Corp. ; J. D. JIonroe, comptroller of l\IPS Industries , Inc.; D. ,;Y.

Reading, president of Oolite Industries, Inc. Thomas N. Kearns
president of l\Ieekins , Inc. ; S. Ho\\ard Banaszak , president of Bana-
szak Concrete Corporation; ,Yo L. Currie, president of Central Con-
crete Co. Inc..; James F. Da "\yson , owner of :Mobile Ready ~Iix; A. L.
Sattee , executive vice president of :Maule Industries, Inc.; Louis C.
Schilling, president of I. E. Schilling Co. ; Carl H. ~Ioritz , general
manager of Burnup &, Sims , Inc. ; Roy B. Loughlin , president of Dixie
Concrete, Inc.; Kenneth D. Buzard , president of Powermix, Inc.

Douglas A. Brooks , vice president of Enyin Concrete Corporation;
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and iViurray S. Simpson , president of Super Concrete Corporation be
and they hereby are, granted (1) permission to file one consolidated
brief which will consist of both an appeal brief and an answering
brief to respondenVs appeal and (2) an extension of time to and in-
cluding July 1 , 1968 , within which to file such consolidated brief.

Commissioner :MacIntyre not participating.

LENOX, INCORPORATED

Docket 8'/18. Order, June 1968

Order denying respondent' s request for reconsideration and alteration of final
order.

ORDER DEN"l'"ING PETITION FOR RECO~SIDER.:\ TIO)\1"

The Commission issued its decision in this lnatter on April 9 , 1968
(p. 578 hereinJ. On Nlay 16 , 1968 , respondent, pursuant to S 3. 55 of
the Commission s Rules of Practice, requested the Commission to re-
consider and alter the Final Order contained in that decision in the
following manner:

1. By eliminating paragraph 9 of said Order, \vhich temporarily bars respondent
from entering into fair trade contracts , since a prohibition on fair trade con-
tracts (loes not remecl~' unlawful agreements found to hn\-e been ma(le in fair
trade states, On the contrary, the making .of fair trade contracts remedies such
illegality,

2, By changing paragraphs 5 and 6 of said Order, which temporarily bar the
use of retail price lists, to provide that price charts may be offered to dealers
provided such charts clearly and prominently state that they are for the dealer
convenience only and that he is under no obligation or agreement, express or
implied, to follow the particular prices calculated on the charts, Such a state-
ment "ould effectively eliminate any implied price agreements found to have
been made "ith dealers, The present complete bar on the use of such charts
prevents respondent from offering an important merchandising service which
china dealers expect from all manufacturers and particularly from respondent
who sells more than 70 china patterns,

On Niay 21 , 1968 , compJaint counsel filed their answer in opposition
thereto.

The pertinent part of S 3. 55 of the Commission s Rules of Practice
provides that

(a)ny petition filed under this subsection must be confined to new questions
raised by the decision or final order and upon ,,-hich the petitioner had no
opportunity to argue before the Commission.

In its petition respondent does not allege that the decision or final
order raises any new questions and that respondent eli'll not have the
opportunity to argue these before the Commission. Indeed , a review
of the record in this proceeding diseloses that the two modifications
of the fillal order urged by respondent are not the result of ne\\- ques-
tions raised by the decision and final order but were amply briefed and



1286 FEDERAL TRADE CO~DnSSIOX DECISIONS

argued by respondent. at eac.h step of the proceeding. Accordingly,
1 t;s ordered That responclenfs petition for reconsideration be, and

it. heH~by i~ , denied.
Commissioner Nicholson did not partic.ipate for the reason that

oral argument was heard prior to his appointment. to the. Commission.

LEI-IIGI-I PORTLAND CEJ\1ENT COIHPANY

Docket 8680. Ord,er and Opinion , June , 1968

OrclE'l' llellying motion by 14 cement (:u11111Rnies to strike respondent's appeal

L1rief relatillg- to suJJIJUenaS directed to them,

OPINION OF TI-lE CO::\I=~IISSIOX

JUNE :28 , 19G8

On June 10, 1968 , respondent filed an appeal from the hearing
exalllillel' S order dated l\iay 29 , 1968

, ;;

::\Ioclifying Subpoenas Duces
Teeum , In Responclenfs Behalf , Directed Against Third Party Con-
crete Companies." On June 13, 1968 , movants (fourteen third party
concrete eompanies) filed with the Comn1ission 'a motion to strike
respondent's nppeal brier and dismiss respondent's appea1.1

The stated bftsis for this motion is the fact that page 15 of the
respondent~s appeal brief:

. , , 

quoted at length from the Hearing Examiner s comments made at page
1577 of tlw transcript. Howeyer, the transnipt of the prehearing conferen(;es
in(:ll1llin!~ the tr~UlsC'l'ipt of the hearing from \\" llieh Lehigh quotes, has , IHlrSUant
to ~ 3, :21 ((') of the Commission s rules, not )JPen made ImlJlic. ~!()reoYer, these

bearing::: ,yith regard to lllOyants ' motion to Cjuash ,,-as (sic) l1eld. ,vithout mov-

ants ' Lwillgpresent.

~Iovants assert that they would be denied clue process if the Com-

mission considers the appeal and the brief since the relevant preheaT-

ing conference ,vas held without the,ir knOlvlec1ge and because Lehigh
is relying upon part. of the record unavailable to movants.

The quoted transcript exeerpt at issue heTe does not deal with the

merits of l11ovant's position. It is clear that at no time during the entire

vrehearing conference of l\:Iay 24 , 1968 , was there any discussion of
the merits ofmovants ' or respondent' s positions relating to the then
pending motions to quash subpoenas duees tecum issued to third parties

on respondent's be:haH. ~10vants have neither particularized the man-
ner in "hich they have been prejudiced nor have they made a request
for access to the relevant portions of the transcript. There is no jnstifi-

10n ,Tunc 1- , 1968 (p. 1284 herein) the Commission granted movants (1) permission

to file n c':'Jf:olic1a ted nppeal and answering brief, and (2) an extension of time to file

unm .July 1, 1968,
J Moti~n to Strike the Appeal Brief , p, 2 (:rune 13, 1968),


