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proceeding in accordance with the views expressed in the Com-

mission s accompanying opinion.
Commissioner Elman dissenting and has filed a statement.

SUBL'RBAN PROPANE GAS CORPORATION

Docket 8672. Order and Opinions , Sept. 20 , 1968

Order denying respondent' s appeal from hearing examiner s denial of re-

spondent' s motion to subpoena certain disfavored customers and to limit
01' quash other subpoenas relating to proof of cost justification.

OPINION OF THE COMMISSION

This matter is before the Commission upon respondent' s inter-
locutory appeal , filed August 23, 1968, from portions of the

hearing examiner s order filed July 19, 1968, which inter alia

schedules the hearing in this proceeding to commence October 7
1968, and otherwise rules on prehearing issues before the ex-
aminer. Complaint counsel , on August 30 , 1968 , filed an answer
opposing respondent's appeal. Philips Petroleum Company, thc
subject of certain subpoenas in contention , filed on September 12
1968 a brief commenting on respondent' s appea1.
In addition to the interlocutory appeal , respondent has filed two

separate requests for permission to file interlocutory appeal

from other orders of the examiner. The first, filed August 30
1968 , is a request for leave to file an appeal from the denial of
Suburban s application for issuance of subpoenas duces tecum to
thirteen alleged disfavored competitors of Suburban that had
been noticed as witnesses for complaint counsel in this proceed-

ing. Complaint counsel , on September 4 , 1968 , filed a brief oppos-
ing such request. Respondent filed a further petition for leave
to file an interlocutory appeal on September 10 , 1968. This last
request is for permission to appeal from the hearing examiner
order dated August 30, 1968, extending the time for PhiJJips
Petroleum Company to move to quash or limit a subpoena duces
tecum served upon it on June 27 , 1968 , at the instance of Subur-
ban , to and including September 16, 1968.

Respondent, in its interlocutory appeal filed August 23 , 1968

chaJJenges certain portions of the hearing examiner s order of
July 19 , 1968 , as foJ1ows: that part which orders the commence-
ment of the formal hearing on October 7, 1968; that part which

continues the motion of Phi1ips Petroleum Company to limit the
subpoena duces tecum served upon it on March 10, 1967, to
October 28 , 1968 , and ordering PhiJ1ips to continue to respond to
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the subpoena in a manner previously agreed to by counsel; that
part which denies Suburban s motion to shorten the time within

which Philips Petroleum Company may move to quash or limit
the subpoena duces tecum served on it on June 27 , 1968 (now set
for September 30, 1968); and, finally, that part which denies
Suburban s motion to defer cross-examination of complaint coun-
sel's witnesses at the hearing scheduled for October 7 , 1968.

The points which respondent raises on its interlocutory appeal
as well as the issues contained in its separate requests for permis-
sion to file interlocutory appeal, all concern the hearing ex-
aminer s prehearing rulings relating to discovery and discovery

procedures. The Commission s policy in such matters , frequently
stated in Commission opinions , is that the hearing examiner has a
broad discretion therein and the Commission will Hot interfere
with his rulings short of a showing of an abuse of such discre-
tion.1

Respondent' s first contention is that the examiner s order , by
setting the hearing to commence on October 7 , 1968 , deprives it
of "effective" cross-examination. It argues that the hearing wil
occur in thc absence of the production of Phillips Petroleum
Company s documents relating to the issues of cost justification
and other material and the files of alleged disfavored competitor
witnesses (on this latter item respondent , as above indicated , on
August 20 , 1968 filed a separate request for permission to file an
appeal from the examiner s denial of its request for subpoenas to
such witnesses). Tbus , respondent claims it will be obliged to pro-
ceed to hearing without benefit of adequate discovcry relating to
critical issues in the case. In this connection we refer to the hear-
ing examiner s order of August 15 , 1968. In this order the hear-
ing examiner asserts that respondent, under a broad discovery

subpoena duces tecum served March 10 , 1968, on Philips Pe-

troleum Company, has had substantial discovery from that com-
pany and that such discovery is continuing. In addi ion to this
the hearing examiner recites the extent of the opportunity, seem-
ingly considerable, which respondent has had in the approxi-
mately three years since the issuance of the complaint herein

to prepare itself for its defense in this proceeding. More ex-
plicitly, respondent has had complaint counsel' s brief since Sep-
tember 30 , 1966 , which sets forth the substance of the testimony
of complaint counsel's witnesses. In addition , the hearing examiner
asserts that after complaint counsel have completed their casc- in-
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chief, respondent wi1 be afforded a reasonable time consonant
with the Commission s rules to prepare its defense. Thus , we do
not believe that the hearing examiner has abused his discretion in
thus setting the date on which the trial herein is to commence
on October 7, 1968. Nor do we believe a showing has been made
that respondent's opportunity for discovery has been inadequate

in the circumstances of this case.
Respondent, in its second point, asserts that the hearing ex-

aminer s order offends due process in that such order applies
Commission Rule 3.41 (b) retroactively, and , in its third point, that
if such new rule is applicable the hearing examiner has failed
to justify its use in this proceeding. The respondent, under these
two points, appears to be challenging the hearing examiner
comments or a ruling to the effect that he would provide an inter-
val at the end of complaint counsel' s case-in-chief to permit re-
spondent further time to prepare its defense. The order of July 19,
1968, from which the appeal is made , contains no such statement
by the examiner. However, the examiner, in his later order of

August 15 , 1968 , includes the comment that he would provide an
appropriate interval.
Under the Commission s rule in effect at the time the complaint

herein was issued (Section 3. 16 (d) of the Commission s rules ef-
fective August 1 , 1963), all hearings were to be held at one
place and continue without suspension until concluded, unless the
Commission otherwise ordered upon a certificate of necessity. The
Commission s current rule permits the hear.ing examiner, in un-

usual and exceptional circumstances and for good cause stated
on the record , to order hearings at more than one place and "
order brief intervals to permit discovery necessarily deferred dur-
ing the prehearing procedures" (Section 3.41 (b)). Respondent's

contention is that the hearing examiner has improperly applied
the new rule, to respondent' s prejudice , and that even if the new
rule does apply the hearing examiner has failed to make a show-
ing of unusual and exceptional circumstances to justify its use.

The hearing examiner has not referred explicitly to Commission
Rule 3.41 (b) of the Commission s current rules either in his order
of July 19 , 1968 , or his later order of August 15 , 1968. No ref-
erence is made by the respondent to any part of the record in which
the examiner has expressly stated he would follow the new rule
Section 3.41 (b). It might be that the examiner , in his statement
in the order of August 15 , 1968 , that he would afford a reasonable
time after complaint counsel's completion of their case for
respondent to prepare its defense, is therein referring to his



INTERLOCUTORY ORDERS, ETC. 1605

authority under the new rule. This is by no means clear. It is pos-
sible that he could so provide even under the old rules by certifica-
tion to the Commission. In the drcumstances we believe it is pre-
mature to challenge the hearing examiner on an action which he
has not yet taken. The examiner stated in this regard that his
order would be in conformity with the Commission s rules. 1\0
showing has been made eitber that he would apply the wrong
rules or apply the rules incorrectly. Moreover, we do not believe
the respondent has made a showing that it would be prejudiced
in any way by the new rule if such were applied by the examiner.
I n fact , this would seem to be to respondent' s advantage.

Finally, respondent argues , in its fourth point, that the order of
the hearing examiner assertedly relieving Phi1ips of its obliga-
tion to comply with the subpoenas duces tecum served upon it
denies respondent a fair hearing. The reference in this connec-

tion is to a subpoena served on Philips Petroleum Company
March 10 , 1967 , on which the examiner continued Philips ' motion
to limit to October 28 , J 968, although providing for continuing
production by Phillips, and the subpoena served on Phillips on
June 27 , 1968 , relating to cost justification , on which the time for
production apparently has been set to take place at an early date.
We note , as indicated previously, that the hearing examiner states
substantial discovery has been had under the first subpoena and
that it is continuing. Furthermore , the statement filed by Phi1ips
Petroleum Company in this appeal indicates that considerable in-
formation and materials have been supplied or made available.
Production under the second subpoena has been scheduled. It
does not appear likely that this production wil be completed be-
fore the hearing date on October 7 , 1968. Respondent , however
has failed to show it will be prejudiced by such delay in obtaining
this particular material , if this does happen. Accordingly, we be-
lieve that respondent' s objections are premature and that no suf-
ficient showing has been made that respondent has .been fore-
closed from adequate discovery from Phillips.

In summary, it appears that the respondent's appeal and its
separate requests for pcrmission to file other appeals all concern
issues relating to procedural details, that is, the scheduling of
hearings or the setting of dates for compliance with subpoenas

the issuance of subpoenas , actions on motions to limit or quash
subpoenas and like matters. Some of the issues are premature in
that the examiner has not finally ruled in the matter or in that
respondent is not able to show an exhaustion of opportunities
for satisfaction of its requests. The questions all concern prehear-
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ing discovery or procedure and thus are subject to the wide dis-
cretion of the hearing examiner in such matters. We do not be-
lieve that a showing has been made that the hearing examiner has
abused his discretion or otherwise that the circumstances are so

unusual or exceptional that the Commission should overrule the
hearing examiner. Moreover , we do not believe that the respondent
has made any showing that it has been prejudiced or that it wil
under tbe circumstances , fail to receive a fair hearing. There has
been no showing as far as the requests for permission to appeal
are concerned that the rulings complained of involve substantial
rights and wil materially affect the final decision , and that a de-
termination of their correctness before conclusion of the hearing

is essential to serve the interests of justice. Accordingly, we wil
deny respondent' s appeal and its requests for permission to file
interlocutory appeals in two separate instances. An appropriate
order wil be entered.

Commissioner Elman dissented and filed a statement.

DISSENTING OPINION
SEPTEMBER 20, 1968

BY EL:vAK Com'(rtiSsioney:
, as I have previously stated in this case , it was error for the

Commission to shift to respondent the heavy burden of proving
that the prices it was charged were cost justified , that error is
compounded by the instant order which denies respondent a rea-
sonable opportunity to prepare its defense.

ORDER DENYING I:\TERLOCUTORY ApPEAL A:\D
REQUESTS FOR PERMISSION TO ApPEAL

Upon consideration of respondent' s interlocutory appeal, filed
August 23, 1968, from the hearing examiner s order of July 19

1968 , and its requests fied on August 30 , 1968 , and on September
, 1968 , for permission to file interlocutory appeals from other

orders of the hearing examiner , the Commission, for the reasons

appearing in the accompanying opinion , has determined that the
appeal and the requests should be denied. Accordingly,
It is onZeo-ed That respondent's interlocutory appeal , filed Au-

gust 23 , 1968, from the hearing examiner s order of July 19 , 1968
, and it hereby is , denied.
It is further OJ'dered That respondent's request filed August
, 1968 , for permission to appeal from the examiner s denial of

its application for the issuance of subpoenas duces tecum to al-
leged disfavored customers, and its request filed September 10
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1968 , for leave to file an appeal from the examiner s order extend-
ing the time for Phi1ips Petroleum Company to move to quash or
limit a subpoena be, and they hereby are , denied.

Commissioner Elman dissented and has filed a statement.

LAKELAND NURSERIES SALES CORP. FORMERLY
KKOWK AS LAKELAND-DEERI",G N"CRSERIES SALES

ET AL.

Docket 6666. Order, Sept. , 1968

Order denying respondents ' petition to set aside a consent order of June 25
1957 53 F. C. 1189 , on ground of changed conditions of fact.

ORDER DEKYING PETITION TO SET ASIDE ORDER
TO CEASE AKD DESIST

Respondents, by petition filed pursuant to Rule 3.72 (b) (2) on
August 14, 1968 , rcquest that the Commission set aside the con-
sent order to cease and desist entered herein on June 25, 1957
(53 F. C. 1189-91), on the ground that changed conditions of
fact require such action.

The specific changes of fact principally underlying respondents
motion are that (1) tbe individual respondents Lillian Zogheb and
Allan Lekus have not been offcers or directors of the corporate re-
spondent for approximately thc last ten years; (2) the corporate
respondent, on July 1 , 1968 , sold all of its interest in the nursery
business theretofore conduded by it and , having changed its name
to B.C. Nurseries Sales Corp. , exists only to facilitate liquidation of
the corporation; (3) both the corporate and the remaining in-
dividual respondents , Henry L. Hoffman and Chester Carity, as
well as the corporation s other offcer , have entered into covenants
with the purchaser of the nursery business not to engage in any
manner or degree in the nursery business for a period of five years
from July 1 , 1968 , and respondents Hoffman and --Carity, in-
dividually and on behalf of the corporation , are not now engaged
in the nursery business and have no present intention of re-
entering the nursery business during the five-year term of the
above-described restrictive covenant or at anytime thereafter.

The Commission is of the opinion that the foregoing averments
assuming their accuracy, do not provide a suffcient guarantee that
none of the respondents will ever enter the nursery business.
Moreover , while respondents are not engaged in the nursery busi-
ness , the order wiI1 impose no burden on any party, and should a
respondent or respondents, contrary to present intention , rc-


