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Consent order requiring a major brewery headquartered in Milwaukee, Wise., to

cease discriminating- in price between competing- rescUers of its beer in vio-
lation of Section 2(a) of the Clayton Act.

COMPLAINT

The Federal Trade Commission , having reason to believe that .Jos.

Schlitz Brewing Co., a corporation , sometimes hereinafter referred
to as respondent, has violated and is now violating Section 2 (a) of
the Clayton Act, as amended, U. S. Title 15 , Section 13 , and it ap-
pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges with respect thereto as follows:

P ARAGRAPll 1. J os. Schlitz Brewing Co. is a corporation organized
existing and doing business under and by virtue of the laws of the

State of Wisconsin , with its offce and principal place of business lo-
cated at 235 West Galena Street, Milwaukee, Wisconsin.

PAR. 2. .J os. Schlitz Brewing Co. is now and for many years last
past has been, primarily engaged in the domestic production, sale

and distribution of beer and related products under various brand
names , including "Schlitz" and "Old Milwaukee.

Respondents annual sales of beer arc substantial, and it was the
X ation s second largest seller of beer in 1964 with total net sales of
$238 667 655 after deduction of Federal excise taxes.
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PAR. 3. J os. Schlitz Brewing Co. produces its various brands of
beer at breweries located in IVlilwallkee , ",Visconsin; Brooklyn , New
York; Kansas City, :Missouri; San Francisco , California; Van Nuys
Ca1ifornia; Tampa, Florida; Honolulu, Hawaii, and Longview
Texas.

PAR. 4. Hespondent sells and distributes its brands of beer, includ-
ing "Schlitz" and "Old :Milwaukee " as draught beers in kegs

and as packaged becrs in bottles and cans.
It sells and distributes its various brands of bcer in draught and

in packages tbrough many wholesaler-distributors located through-
out the 1Jnited States who resell the commodity to dealers and dis-
pensers in their trade areas. In somB metropolitan areas such as :1\i1-
wankee, tV1sconsin; Chicago, 111inoi8; Cleveland , Ohio, and New
Yark, New Yark, respondent selJs and distributes its various brands
of beer in draught and in packages through wholly owned branches
directly to liquor stores , chain grocery stores, taverns , etc. , general1y
termed "retailers.

PAR. 5. .Tos. Schlitz Brewing Co. , in the normal course and con-
dnct of its business , is now , and for many years last past has been

selling and distributing its various bnlnds of beer, including
SchJitz" and "Old l\1ilwaukce " produced at its brewery located in

l\1ilwfiukee, ,Visconsill , to eustomers and purchasers located in the
State of 'Visconsin and in States other than the State of ""Visconsin

and there is now , and has been lor many years, a constant current of
trade in commerce , as "commerce" is defined in the Clayton Act , in
the sale of beer beL\VPCn and among the various Stat.es of the United
States and the Dist.rict of Colnmbia..

PAR. 6. .Jos. Schlitz Brewing Co. , in the course and condnct of its
business in commerce, is now , and for many years has been , in sub-

stantial competition ,vith other bre\vers and distributors variously

engaged in the production , sale , and distribution of beer.
PAIL 7. .Jos. Schlitz Rrc\ving Co. , in the course and condud of its

business in commerce' , bas been and is now discriminating in pric(',
directly or indirectly, between dil!erent purchascrs of its bcer of like
gra,de and quality by sclling it to some of its purchascrs at higher
prices than to other of its pu rchascrs.

PAR. H. As an example of discriminations in price alleged in Para-
graph Seven above , respondent .Jos. Sehlit.1' Brewing Co. is now , and
for spveral years last. past has been , discriminating in price bet"wcen

diffcrent purchasers of "Old 3Tilwaukee" beer by sclling- it to retail-
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ers in some markets at delivered prices substantially higher than de-
livered prices charged retailers in Milwaukee County, Wisconsin. In-
cluded among, but not limited to, the aforesaid discriminations in

price were the following:
During the period of March 19 , 1962 , through December 31 , 1964

respondent sold , or offered to sell

, "

Old l\1ilwaukee" beer in cases of
twenty- four twelve ounce returnable bottles to retailers in l\1ilwau-
kee County, 'Wiseonsin, at a delivered price of $2.10 per case plus

deposit. This price of $2.10 per case was substantially below the de-

livered price of $2.90 per case plus deposit charged by respondent to
retailers in Cleveland , Ohio , during the period from October 1 , 1962
through February 27 1964.

PAR. 9. As and for an additional example of the discriminations in

price alleged in Paragraph Seven above, respondent is now, and for
several years last past has been , discriminating in price between dif-
fercnt purchasers of "Old Milwaukee" beBr by selling it to inde-
pendent wholcsalers in many markets throughout the United States
at f. b. Milwaukee prices which arc substantially higher than f.
l\ilwaukee pricl's charged to rctailers in Jfilwaukee County, Wiseon-
sin. Included among, but not limited to, the aforesaid discrimina-

tions in Price ,vere the following:
During thc period from March 19 , 1962 , through December aI

1964, respondent sold , or offered to sell

, "

Old Milwaukee" beer in
eases of twenty- four twelve ounce returnable bottles to retailers in
1\lihvaukee County, vVisconsin , at it delivered price of $2.10 per case
plus bottle deposit of $. 60 pCI' ease. ot including respondent's costs

of sale and distribution per case in filwaukee County during 1962

1963 and 19M and the 'Wisconsin beer tax of $.07258 per case, prices
to filwa\1kcc retailers at respondent's :Milwaukce dock amounted to
$2.29 pel' ease in 1962 , $2. 16 per case in 1963 and $2.21 per case in
J964 , These f.o.b. Milwaukee prices were substantially below f.
Milwaukee prices charged by respondent to independent wholesalers
in many markets throughout the 1Jnited States into which "Old Mil-
waukee" beer was shipped from respondent's Milwaukee brewery in
eases of t\venty- folLr twelve ounce returnable bottles during the pe-
riod from :March 19 , 1962 , through December 31 , 1964.
PAR. 10. The eired of respondent's discriminations in price, as

alleged in Paragraphs Seven, Eight and Nine above, has been or
rnay be to substantially disrupt those markets in which "Old Mil-
waukee" beer was sold at discriminatory prices by diverting substan-
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t,ial business from competitors of respondent in those markets to re-
spondent, to further disrupt those markets by diverting snbstantial
business from competitors of respondent in those markets to re-

spondent in the future , to create the reasonable probability that the
effect of respondent' s said discriminations in price may be substan-
tin1Iy to lessen competition in the linc of commerce in which re-
spondent and its competitors are engaged, or tend to create a mo-

nopoly in the Ene of commcrce in which respondent and its
competitors are engaged , or to injure, destroy, or prevent competi-

tion with respondent in the manufacture, sale : and distribution ofbeer. 
PAR. J 1. The foregoing alleged discriminations in pricc made by

respondent .Jos. Schlitz :Brewing Co. arc in violation of Section 2(a)
of thc Clayton Act, as amended.

DECISION AKD OnDER

The Commission heretofore determined to issue its complaint
charging the respondent named in the caption hereof with violation
of subsection (a) of Section 2 of the Clayton Act, as amended, and
the responde,nt \vas served with notice of said determination and

with a copy of the complaint the Commission intended to issue, to-
gether with a proposed form of order.

The respondent and counsel for the Commission thereafter exc-
(:utcd au agreement containing a consent order, an admission by the
respondent of all the jurisdictional facts sct forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondent that Il", law has been violated as alleged in sllch com-

plaint, and waivers and other provisions as required by the Commis-
sion s Rules.
The Commission considered the agreement and provisionalJy

accepted it. The agreement containing consent order was thereupon
placed on the public record for a period of thirty (30) days , pur-
suant to the procedure pl'esel'ibed in 82. H(b) of the Commission
Rules. During this pcriod and a subsequent ten (10) days extension

the Commission received several comments from interested members
of the public concerning the adequacy of the order. All comments
have become part of the jJublic record of the procecding.

The consensus of the commentators was that the proposed order 
which is Jirnited to respondent' s sales as 11 wholesaJer directJy to 1'0-
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tailers , through its own marketing branches located in or near a
number of TIfLjOI' metropo1itan markets , was inappropriate in that it
would not cover l'espondent' s sales to independent wholesalcrs who
in turn" To-sell respondent's products to retailers.

The Commission has rcconsidered the proposed agreement, in light
of the comments submitted thereon, and has decided to accept said

agreement, having detcrmined that if the fads so warrant , Schlitz
pricing practices to wholesalers may more appropriately be made the
subject of a separate investigation.

Now, in further conformity with the procedure prescribed in

9 2.34 (b) of its Hules, the Commission hereby issues its complaint ill
the form contemplated by the aforementioned agrcement, makes the
fo11owing jurisdictional findings, and enters the following order:

1. Hespondcllt .J os. Schlitz Brcwing Co. is a corporatioIl orga-
nized , existing and doing business under and by virtue of the la\vs
of the St Ltc of \ViscoTlsin, with its ofIce and principal p1aC( of busi-

ness located at 2;-):") 'Vest Galena Street , in the city of j)iilwaukec
State of 1Viseonsin.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this procceding and of the respondent.

ORDER

It iB ordered That the respondent Tos. Schlitz Brewing Co., a
corporation , and its offeers , represcntatives, agents and employees
directly OJ' through tny corporatc or other device, in connection with
the sale or offering for salc of beer, as "beer" is dcfined in Title 26

C. 5052(a), in commerce as "commerce" is defined in the Clay-
ton Ad, do forthwith cease and d( sist from:

Djscriminating, directly or indirectly, in the price of beer of ljke
grade, quality and packaging by selling such packages as a whole-
salEu. to any retailer in any city or definable market area served by
one of respondent's breweries in which respondent is in competition
\vith another seller at a price (exclusive of freight, Stat.e taxcs and
Sblt.C bottle charges) which is lower than the price for such package
charged by respondent to any other retailer in that or any other city
or definable market area within the primary plant pattern of the
same brewery, when respondent knows or should know that such
lower pricc is less than the price at which the retailer charged the
lov'ler pricc may purchase beer :from another seller in the samc pack-
age produced by a rcgional or national brewer having a substan-

4G7-20T-
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tially SHmUel' anllual volume of sales of beer than respondent: Pro-
n/ded, ho-WC'OM' That in addition to the delenses set forth in Sections
2 (a) and 2 (b) of the statute it shall be a defense in any enforcement
proceeding institut.ed hereunder for respondent to establish that its
lower price was the result of a promotional offer involving a price
concession which docs not undercut, or which respondent reasonably
believed did not undercnt, the lowest net price and/or the terms and
conditions of sale rcsulting from a promotional offer mad( , within
the previous six lnonths, to the purchaser rcceiving the lower price

by any other seller of a competiti vo product produced by a regional
01' national broweI'

This order shallnot apply to rcspondent's "BurgeI'Ilcister 'J brand

of beer during llch pcriod of time as respondcnt i suhject to judi-

eially decl'eccl divestiture of t.he "BlLrgcI'JlJ(, ist.cl' ,Lssd " or to the
purchaser or purchasers of sneh assets fronl rcspondpllt pursuant

thereto.
1 t ,:s fw,the1' onlo' eel That Lhe respondent corporation shan

forthwith clistribute ,t copy of t.his order to Pcu:h of its operating
clivisions.

It 

,) 

fUTtlWT ordenxl That respondent notify the Commission at

Jcast ;-H) days prior to any propo ed change in the corporate respond-
ent snch as dissolution , assignment or sale resulting in the eIlC1'gell((
of 11 successor corporation , tbe ('n atioJl 01' dissoJntion of sllbsidiaries
01' any other challge in the corporation ,,,hich may affect compliance
obligations arising out of the order.

It is fUTt/ieT OJ'dered That the respondent herein shall , within
sixt.y (GO) days aftcr service upon it of t.his order, file with tlJ(
Commission a report in writing setting forth in detail the manner
and form in which it has complied \\lith this order.
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