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Consent order requiring n mnjol" sour compauy \vith bcoc1qu:uters in Camden
, and its ;,.)ew York City adverUi'ing age!lcy to cease fnlscly advertising

soup and ot.her food products by the deceptive ll C of experimcnts or

dcmaHRt.ratioIl": sueh ns a TV commercial in widell marbles were vJnccd
in a bowl of soup in order to increase the apparent aiJundnncc of so)j(1

ingredients. '1'he order a180 dcnies nu: J'' qu('st of S01;P. Inc. (Stu(lents

OPI1m;ing Cnfail' Practices), for further interventioJl in tIle case, lmt g:.:1nJ8

SOUp' s request for a free COIJY of the trnn,scri!Jt of the oral. argU!lWllt
he::rd FelJruary 5 , 1070.

COMPLAINT

Pursuant to the provisions 0-( the Federal Trade Commission Act,
nnd by virtue of the authority vested in it by sa.id Ad , the Federal
Tntdc Commission , having- rC:1son to believe that Campbell Sonp
Company, a corporation, and Batten , Barton , 1)111'8tine & Osborn
Inc., a corporation, h( rcinafter referrcd to a.s respondents, have
vio1ated the provisions of said Act , and it fLppcal'illg" to the ' Com-
mission that a procceding by it ill rcspe( t thcrcof would be ill tJw
public interest, hcreby isslLes its comphlint stat.ing its charges in
that respect as follows:

P ARAGRAPII 1. H,espoJldcJlt Campbell Soup Company is a corpora-
tion, organized , existing and doing business ulldcr and by Vil'tlW

of the la"\vs of the State of New .Tersey, with its principal offic(

and. plftc( of business Ioeated at :375 Jfernorial A venne , in the cit:y
of Camden , State of e\V .Jcrsey.

Hcspondcnt Batten, Barton, DUl'stine l ,bol'n , In( , is a cor-

poration , orga.nized ) existing aud doing business undcl' and by virttw
of the laws of the State of Xew York , wit.b its principal oLIcc and
place of business lo( atecl at )S3 :;Uadiso:n A vcnue, in the city of
N (;\V York , State of ?\ew "York.

P/d . 2. HespondeJlt CampbcU Soup Company is nO\I/, and for
some titUl last past hn,s engaged in HlC sale and distribution oJ
CampbelFs canned sonps.

Ilespol1dcnt Batten , Bart.Oli. , DU1'stjnc & Osborn , lno. , is now nnd
for some time last past has been , all advcrtising agency of Campbell
So lip Company, and now prepares and plael , and for somc time
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last past has prepared and placed, :for pllbEcation , advertising ma-
tcrial, induding but not limited to the advertising referred to herein
to promote the sale of t.he said canned soup and other products.

PAn. 3. nt spondcnt Campbell Soup Company causes said pro-
anda , when sold , t.o be transported from its various places of busi-
ness located in the State of New .Tersey to purchasers thereof located
in various other States of the United States and in the District of
Columbia.. Thus respondent maintains a course of trade in said

products in commerce, as "commerce" is dofjned in the Federal
Trade Commission Act. The volume of business in snch commerce
has been and is substantial.

PAn. 4. Rcspond( nts, by means of advertj ements v,thich depict

and have depieted a bowl or container of Campb( ll soup, appar-
ently prepared in accordance with the dilution directions on the

, in a "ready-to-eat" situation, demonstrate the quantity or
abundance of solid ingredients (garnish) present in a can of Camp-
hlJj soup.

PAR. 5. Tn truth and in fact, in many of the aforesaid advertise-

ments, which purport to demonstrate or offer evidence of the
quantity or abundance of solid ingredients (garnish) in a can of
Campbell soup, respondents have placed, or caused to be placed
in the aforesaid bowl or container a number of clear glass marbles
\vhieh pn- vent the soEd ing-redients (garnish) from sinking to the
bottom , thereby giving- the soup the appearancc of containing morc
solid ingredients (garnish) than it acLmdly contains, which fact
is not disclosed.

The aforesaid demonstration exaggerates, misrepresents , and is
not cvjdmH c of, the quantity or abundance of solid ingredients in a
can of Campbell soup; therefore, the aforesaid advertisements are
false , misleading and deceptive.

PAR. G. In the COU1'se and conduct of its business as aforesaid
and at all times mentioned herein, respondent CampbeH Soup
Company has been , and is now , in substantial competition , il1 COlI-
merce, with other corporations in the sale of canned soup of the
same general kind and naturc as that sold by said respondent.

Tn the course and conduct of its business as aforesaid, and at
all times mentioned herein, respondent Batten, Barton, Durstine

& Osborn, Inc., has been, and is now, in substantial competition

in commerce, with corporations, firms and individuals in the ad-

rtising business who represent sellers of canned soup.

PAR. 7. The use by respondents of the aforesaid false, misleading
and deceptive advertisements has had , and now has, the tendency
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cUHl capacity to mislead members of the purchasing
the quant.ity 01 solid ingredients (garnish) in a can
soup and into the purchase of ubsta,ntial qmtntitics
soup by reason thereof.

PAlL S. The, ;: foresa.id ads and practices of respOndl llts , as herein
alleged , wen aud arc all to tho prejudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
unfair methods of competition and unfair and deceptive acts and
practices in commcrcc ill violation of Scction 5 of the Federal Trade
Commission Act.

public as to

of Campbell

of Campbell

OPINlON 01" TI-lE COl\DiISSION

MAY 2G 1D70

By VV EIJ' ImlrGER C O1nrniss'ioner:

This matter :involves a number of advertisements by the Campbell
Soup Company which the Commission has challenged as being false
lnislcading, and deceptive in violation of Scction 1) of the Federal
Trade Commission Act.. TJIC ac1y('rt, isl' ITHmts in ql1('stion included pic-
Inn' ;:; of a bmvl of ::O\lp, a.pparent! \, pn' pared ill aceonbJlcc with the
(lirections on the can, in a ready- to-eat situation. Solid ingredients
appear ftt the top 01 the bowl. The Commission charged that this
picture diclnot accurately rcpresent the appearance of a bowl or soup
preparcd according to the jnstructions on the can because Campbell
had ':mockcd up" the bowl of soup pictured in the advertisements by
placing glass m trbles in the bottom of thc bowl. It was further
charged that these marbles at the bottom of the bowl were designed
to fOJ'ce the solid ingrcdients to the top, thus making visible in the
picturc that which would not have been visible in a bowl of soup
prcpared in the home.

V\Then th1s practice came to thc Commission s attention jn 1969 , it
proposed to issue a.n order prohibiting Campbell from using any such
picture or any deceptive test or dmnonstration in advertising its
products and , further, from misreprcsenting the ingredients of any
of jts products in any manner. Respondents consented to the entry of
th;o order. On Scptember 10, 1%0, the Commission provisional1y
accepted the order and, in accordance with FTC Hules i: 2.34 (b),
directed that it be placed on the public record for thirty days , until
Octobcr 20, 1060 , to permit interested members of the public to fie
comments concerning it.

On October 20 1060 SOUP , Inc. , filed a petition requesting tbe
Commission to withdraw its provisional acceptance of the consent
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order and made a motion to intervene in the proceedings. SOUP

also asked an opportunity to present ora1 argument to the Commis
sioll : nrging that the consent order as provisionaJly accepted was in-
r.c1ecmate to l)rotect the public interest.

0;1 Febl'u ;l'Y QL 1070 , after a hearing had been held on February
,), lU7l). OE SOllI:" s !notion to intervene, the C011Tnis'31on allo\''ec1

SOLTl nn61 :Jlal'ch 20 1070 , to submit further written comments on
the adequacy of the proposed conscnt order. "Intervention" in the

proceedings wns granted to this extent. The Commission delayed
ccnsidel' tion OT tl1 ' consent. order 11l1tiJ after SOUP's comments
'.vere fi.1ed. This was done on :March 20, 1D70.

' petidon of that date SOUP presents llS with the following
issnes fOl' decision. (1) "\V c are r sked to withdraw OUT provisional
ncc(-:pt.rmcc o-f the con ent. order for the rcasons givcn in SOl,Tp:
brief of ::Iareh 20 , 107(\ yhich snpersedcs the petition of October 20

HISS) , 011 this point.. ( ) 'lYe are asked to reeonsider our decision of
Febnwry 24 , U)70 , and to grant SO'CP a hearing on the issues raised
ill its J\'Inl'ch 20 , 10"1"0 , brief. (3) ,Ve a.re asked to reconsider our de-
cision of February 24 1970 , and to grant SOUP intervention in
\Ilesc' , pl'cccnlillg:-;, (-1) SOCP rer111csts the Commission to provide it
with n free COPT of the complete transcript of the February 5 , 1970

01'01J argmnent.

11, of the Commissio-n s Eu1es of Practice provides for the
submission of COlnments by illteTestec1 persons on consent orders

,;.

;hich ha,\ e been provisionally ftcceptecl by tJ1C Commission. SOL
has submitted extended connnents which have been seriously consid-
ered hy the Commission.

'\Vhile the Commission s rules do not explicitly provide for " inter-
vention :' in its consent order proceedings- an omission which we
lUlve referred to our Advisory Council on Rules of Practice ttnd
Procedure-: 'lye feel that the participation permitted SOUP in this
case provided it. a.n adequate opportunity to bring its views to t.he

COl1mission s attention. ITac1 the arguments made in SOUP' s brief
raised substant.nl issues of the law or the fa-cts involved in this case
further presentations , perha,ps in the form of a hearing, might Imve
been nppropriate. Of. Offce of 007nmunica,tion of the United ChU1'h
of Christ Y. YC. ;)3D F. 2d 994. (D.C. Cir. 19G6). But the short of
the matter is that there is no disagreement between petitioner and the
Commission a,s to either the facts of this case or the Commission
power to deal with them.
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In SOuP' s brief of March 20 , 1970, there is no suggestion that the
Commission has misconceived what Campbell actually did in this
case. Onr complaint was in agreement with petitioner that Campbell
put glass marbles in the boLtom of its bowls of soup before photo-

graphing them, and that this practice was a deceptive OTIC in violation

of Section 5 of the Federal Trade Commission Act.
Nor is there any disagreement between the Commission and peti-

tioner as to the scope of the order which the Commission has the
power to issue in this casc. Particularly, petitaner argues at length
that the COIDlnission has the power to require respondent to make
affrmativc disclosure in future advertisements of the deceptive prac-

tices discovered by the Commission in order to alert the public to
these practices. 'Ve have no doubt as to the Commission s power to
require such aiHrmativc disclosures when such disclosures are reason-
ably related to the deception found and are reqnired in order to
dissipate the effects of that deception. All-State Industris of North
Carolina , Inc. Y. 423 F. 2d 423 (4 Gir. , No. 13 568 , decided
March 19 , 1970) ; POTtwood Y. C. 418 F. 2d 419 (10 Gir. , No.
9983 , decided November 14 , 1969). Nor is there any doubt as to the
Cornmif)sion s right and power to alert the public as to the acts and
practices 'which it has challenged as deceptive, as weU as to all orders
entcrcd with respect to these acts and practices. O. v. Oinderella
CareeT Finish-ing Srihoo!s , Inc. 401 F. 2d 1308 , 1:114 (D.G. Gir. 1968).
AJI that is required is HUlt there be a "reasonable relation to the un-
lawfnl practices fonnd to exist. Jacob Siegel CO. Y. 327 U.
608 613 (1946).

Because there is no dispute as to the fa,cts of this particular case
or as to the Commission s powers to remedy them in the way which
petitioner suggests, it does not appear to us that any purpose would
bc senreel by permitting SOUP to make additional submissions
,,,hether in written or in oral form. It remains only for the Commis-
sion to decide, in light of thc arguments made by SOUP and other
rclevent considerations , whether the final acceptance of the provision-
ally accepted consent order is in the pnblie interest.

III

The petitioncr rccognizes , as it must that the Commission has wide
discretion in detcrmining the scope of its orders. Indeed , the thrust
of InllCh of petitioner s brief is to the cirect that the Commission
should use its discretion to include additional provisions in its order
in this casc. The Supreme Court has summarized the state of the law
in the following passage, cited in petitjoner s brief:
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It has been repeatedly held that the Commission has \-vide discretion in deter-
ruining the type of order that is Ileccssary to cope with the unfair practices
found. . . and tha t Congress has placed the primary responsibilty for fashion.
ing ortle'rR upon the Commission. 'l. C. v. Colgate-Palmolive Co., 380 U.

:n1 , 390 (lB65).

The issue before liS, then , is simply what provisions we should in-
clude in this order so as to protect the public.

SOUP contcnds that the order provisionally accepted by the Com-
mission is inadequate to protect the public. It argues that in order

efl'cctiveJy to protect the public from the deception involved in Camp-
bell' s advertisements the order must require Oampbell's future soup
advertisements to disclose that their prior advertisements of this

produr: had been challenged by the Commission as heing deceptive.
It is proposed that this disclosure be required to be included in adver-
tlsements for the same period of time that the challenged advertise-

ments appeared , and in the Same media.
Petitioner raises three principal questions concerning the provi-

sionally accepted order: whether members of the public wil be
adequately informed of respondent's aJ1eged deception and thus be
nhle to protect themselves from future recurrenceR; whether it con-
tains sutJcient assurances that the alleged violatioIls win not be
cpeated in the future; and whether the order adequately insures that

the efIects of the deception alleged here have been adequately dissi-
pated.

Thesc questions are, of course , among those which the Commission
must consider in determining whether final acceptance of the proposed
order is in the public interest. There are also other questlons which
we should consider among them the extent and type of the deception
,,,'hethel' it involves a danger to health or safety of consumers , and
what is particll1arly important where a proposed order has been
agreed to by respondent, whether the matter merits further expendi-
ture of the Commission s limited resonrces when compared with other
matters within our jurisdietion. All these questions, it should be noted
concern the genel'al policy of the Commission in administering the
stabltes referred to it by the Congress; they arc in no way peculiar to
t.his case or to this order.

Considering all of tlJPse -radors. and gi,-ing particular attention to
tJH' nrgnment.s mnde ill petitiol1ees brief , the Commission is of the
opinion that tiwd acC'eptan('p of tilt, proposl'd eOllSf.nt order is in thp
public interest. OUI' reasons follow.

This ord(')' is sl1bstantiall r jeJpnt.ieal in its terms to orclm's in othcr
lIO('k.. lq/' casps onjprs which han' bPPll llplH'ld b y the courts. S('e

4t)- 07n-
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C. v. Colgate-Palmolive Co. 380 U.S. 374 (1965). It would pro-
hibit respondent from advertising any of its food products 
presenting pictures or demonstrations which do not accurate1y repre
sent the products and , further , frorn misrepresenting the ingredients
of any of its products in any manner. A violation of this order will
be punished by the imposition of substantial fines pursuant to Section
5(1) of the Federal Trade Commission Act. vVe think that the order
completely describes the practices alleged to exist and will deter

respondent 'from repeating them. The order also covers some practices
not actualJy used by this respondent hut which are reasonably related
to these practices. :v e further think that the COllunission s press
release describing its disposition of this case , while perhaps not as
widely dissemiilated as Campbell' s advertisements including the affr-
mati ve disclosure proposed hy petitioner would be, will give the
public adequate notice of the respondent's conduct here. V,Tith regard
to petitioner s final point about dissipating the efIE cts of the alleged

deception, we think thnt stopping the said deception itself should
be our principal oojecti\lc; further, We arc doubtful that to require
perhaps only in 1972 or 1973 or even later, after trial and appeal, a
publie apology for placing marbles in soup ad \'crtlscmcnts of 1968

. ,,,auld have the effect petitioner secks.
These considerations, while important, are not, however, what

JJl'inclpally persuade us that final aeceptance of t.he proposed order
is in the public int.erest. It is because we t.hink that the Commission
has other iml)Ql'tant mattcI'S to deal \vi1.h t.hat we do not belicve
further rcsonrces should be devote,d to this casc. A sensible assessmcnt
of our priorities eOl1\'illces us that the added amount of rc11cf which
might thcol'ctic:alJy be obtai1H d afLpI' years of pl'otl'adecllitigation is

not worth the expcuc1itln'e of resources which coulLl be put to better
use elsewhere.

,VhiJo the all( gecl deception hcro is not one which creates dano' crs
to the health and safety of consmncrs , as do many matters wi7ich
come before (be COllllnissloll , and \vhile it docs not eve.!l involve an
affrmativc misstatement of fact, it is, of course, a deception-un-
necessary and deceitful-designcd) as the complaint alleged , to crcate
n. false jmlH'ession of 1-1( amount of solid jngredient.s in Cu.. rnpben'
sanj). I-Iowevcr, we dolJave an order, ohLtined withont an intel'miwLhlc
trial a.nd sm'il S of appeals , \"hi('It js l'ulJ:y adeqna.tc to prated, t.he pnb-
lie; we shall not hesitate to ellfoJ'c( this order i1' t.his tawdry pl'actic.c
is revived.

Therc sJJOulc1 now bc fLn cnel to tJlis mnttcl'.
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"\Ve make, then , the following disposition of the issues pre,se.nte-cl

to us in SOUP's petition. The motions to grant a hearing on the
issues raised in SOUP' s :\farch 2, , 1070 brief, and to allow fnrtheT
inten"cntion in these proceedings , and t.he motions to reeonsiclel\
are denied. The rnotion to withclnnv our provisional acceptance of

the proposed consent order is also denied, and the proposed consent

order is final1y accepted. Our N Q\cember 12, 10G9 , order , according
petitioner s limited request to proceed in fO'ima pauperis is still in

effect , and we hold that petitioner s request for a copy of the tran-
script of the February 5 , 1070 , oral argument should be granted.

An order accompanies this opinion.
Commissjollers Elman and Jones hayc filed separate statenwllts.

SEl'ATI" \TE ST.-\TE:\IEXT

)IAY .2:3 , 1D70

By EL";\IXX CmiUilt8SioiW1'

On October 20, 1D69 , SUCP fiJecl a petition for intervention
,yhich rajsed sPTiollS and snbstantial questjolls-qllcstions of law
fact, polky, and discretion-as to the. adrqnacy of thc propm:ed
eon sent onler to remedy the deceptions alleged in the complaint.
The order, it wns contenued, ,yas t.OO l1arrOlV in that it WfIS limiteel
to a nEga,tiyc prohibition of fntul'c a(hcl'tisemcnts involving mis-

rcprcscnt.abons similar to those chal1engctl by the Commission.
SOLP urged , ,yith considerahle force : that. the anle)' shmdcl !2'
j'l1rthel' and rcquirc rcspondents ' futurc acln'dising to contain

affrrnatinJ disc10snres designed to OITl'Came and clissirmte an - l'
sidnnl decc ptions af the public J'esnlti11"! from past misl'eprt'sl'll-
tations.

It seemed clear to rnc ill Octoher 10G:\ f!S it docs now, that tlil'
public interest ,yauld 110 best sern:d by prompt, adindication 0
these issues in an aclYcrsary procceding in y,"hich SO CP could pn)'
ticipato il5 it public interycnor. III my Yll' , the, propel' COll' l" fOJ'

the Commissioll ,Y;JS and is, to lle a formal complaint ullder
Part :3 of the Rnlps of Pl'ncticc : refcrring Ow cnsc f01' tJ'jal bdOl'l'
n, hearing exami11Cl' Consent dP(,l'' l'S amI on1c, l's undonbteclly SCl'n

a nsefnl pnl"pO :tlyillg tlw timc and (' :,lWIlse of lihgatioll when"
no real contl'Ono sy (:.xists. That CaJlllot be said here : where ba2i(
issues rC'bhng to illl, ac1('jWlcy 01 the rcmedy lwn not been fuJly
cnnvassed OJl an c\cidentinry record and remain unre.solved.

There is no doubt of the Commission s general fll1t,hority, ('011-
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parable to that of a court of equity, to insist upon aflrmative
disclosures or other actions llecpssary to remedy unlawful acts and
practices found by it. The question for the Commission to consider
in each case is whether, in light of the nature, gravity, duration

and effects of the illegal conduct, adequate protection of the public
requires such additionaJ provisions in the order.

III determining whether, and to what extent, there is a need in
this cuse for the type of affrmative relief urged by SOUP, the

el'ucial fads-which the Commission does not now have-arc those
bearing on the residual efFects of respondents ' allcged misrepresen-
tations. Consumers ' buying habits can be influenced by many fac-
t.ors, including the impressions left by past advertising- claims long
diseontinued. Although a deceptive advertising campaign may have
run its conrse , its adverse effects on t.he public , and on honest com-
petitors , may continue unabated , thus creating the need for a remedy
hcynnd a simple order to cease and d( sist.

SOUP' s claim that there is such a need here seems to me to
call for a factual inquiry-which the Commission has not made-
into the effects of respondents ' advertisements. As I see it , the need
for an affrmative remedy to dissipate the effects of t.he flTIe-gcd de-

options cannot be dismissed on the basis of conjecturc 01' unverified
assumptions. It may well be that, after evidence is taken and find-
ings made on a record , the Commission would still conclude that
a merely negative prohibitory order is all that the public interest
requires. But I am not prepared to make that judgment now, in

the absence of facts sh(nving the extent, if any of the residual

harm to the pubLic which would remain after discontinuance of
the challenged advertisements.

As all agree, the questions raised by SOUP have a broad sig-
nifi( allCe in- the general arca of the Commission s consmncr protec-
tion responsibilities which is not confined to this ('aSl . Issues of

sllch large importance t.o tlw public hollid not be '"settled" on the
basis of -respondents ' ac.ceptance of a consent order whose adequacy
has been seriollsJy eha.llenged b '/ rcsponsible represPlltntives of the
puh1ic interest.

Regrettably, the disposition of this case has be,en nndnly delayed

by the periphcral and pointless controversy over SOUP' s standing
to intervelle-\vhich seems to me too dear for argnment. The kind
of " intel'vention " \vhi('h SOUP has been permitted thus far is indi-
.cated by the (FlOtation marks which the C omlIission pnts around
the word. The fact is, as the Commission recognizes , that Olir present
llulesmakes no provision for int.ervcntion in proceedings disposed
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of by consent orders. SOL'P's petition to illtervenl has, at least
served a useful pnrpose in bringing this. defieicney to our attention.
I n any evcnt , it surely is not a valid reason for denying the peti6oD-
that it cannot easily be fitted into our present procedures.

If the allegations of the cOlnplaint are true, we are confronted

here with an egregious violation of law by one of America s largest
companies. The charge is that, several yea.rs after thc Supreme
Court had specifically outlawed the praetice, respondents used a
deceptive "moek- " in advertising their product, a household
staple. In dealing with snch a case , it is important that the Com-
mission s response be swift and snre. I fear that, in both these

respects, the disposition of this matter wi11 be fonnd \vanting.

SEPAR.ATE STA TKUENT

l.uY 25 , 1970

By .J0Ni Oom"rni8sioneT:

ohn Gnl'dfl , speaking of the problems rajsecl by dissenters

said recentJy that " The solution lies in giving them outlets ithin
the 8ystmJ?. tlmt is. in providing thpm constructive paths of action.

Grant.ing members of the pub1-c aft'oded by and eoncel'Hecl v'lith
I'-' caeral Trade Commission actions t.he right of intcrvention in

Federal Trade Commission proceedings "wulrl provide one lcgit.i
mate and traditional dm.nnel for members of the public to make
proposals , pl"(' ent dat.a or express their viewpoInts and jdeas to

the Commissioll about Commission actions.
Th( instant pebtion for intc rvent.ion by SOUP rai es import.ant

issues going to the eiIectivpness of Commission action. These issues
aIred 1.he basic viability of the Commjssion and its potcntial for
eft' ective action. It presents a graphic illllstr:lt.ion of the responsi-
bility and high quality of tlll subsim1tivc contribution which mem-
bers of the puhlie are in a position to make to the \:vork of federal
agcneH

rhe jsslles posed by the SOUP petition do not involve questions
respecting the scope of Commission s remcdial po\vers. 'rhey go
clirectly to a key issue respecting the ord( r proposed to be entered
here, namdy, its adequacy to prot.ect the public. Pd,itioncrs argued
that thc Commission s proposed ordcr wa.s inadequate. They went
further and made it concrde proposn.1 respecting a rcmedial p1'o-

visioll \"hich tJH 'y n1'ged would go it long \\ny to rectify the order
inadeqllaey.
I cannot a.gree with the majority s interpretation of petitioners
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proposal as calling for "a public apology" :from the respondent.
It is designed for much mol' serious purposes: to scc:k to dissipate
hc effects of the al1eged deception involved here. This cOJl ept of

l'c1ief is a traditional onc and integral to all antitrust decrees. It
slirely deSEW\'CS more thoughtful considpxatioll than labeling it 

Cftl1 for public apology.

XOI" can I ag:l'CC that the adequacy of relief should only be of
concern to the Commission ,,,hen the deception involves the health
01' safety of members of the publie. Congrcss did not make such a
distinction in :formulating Ollr statutory mandate and we should
not uudertake to do so at this late date.

I believe the constructiveness of the proposal and its direct 1'01e-

YiU1CC to the substantive performance by the Commission of its
statntory duty compels the Commission to hold n hearing on the
issue of the order s a.dequaey, and to grant petitioner the right to

lntervene and in that hearing to pn sent their argnments and offer
evidenc.e. Therefore, I dissent from the Commission s decision which
disregards the substantive proposals of the petition and dcLermines
inskad to enter the order as originally proposed.

i\,-GnEE::IE T COKTAIKING CO:\TSKXT ORDER TO CEASE AND DESIST

The agreement herein, by and bPtwe( n Campbell Sonp Company,

n corporation, by its dilly authorized oiIcer, and Batt.en , Barton
Dlll'st, inc 8: Osborn : Inc. , a corporat.ion , by its dul 'l authorized offcer
pl'opos( d n spondents in a proceeding the Federal Trade Commission
jntcnc1s to initiate, and their aU,ornc)' , and counsel for the Federal
Trade Commission , is entered into jn accordance with the Commis-
sion s l'ule gO\, l'ning; COIU::ient order procedllrc. In accordancc there-
with t he parties hereby agree that:

1. Proposed respondent CampbeJ1 Soup Company is it corporation
ol'g: nized , existing and doing business lindeI' and by virtue of the
laws of the State or Kew .Jcrsey, with its oUice and principal plaee
of business locat.ed at., 375 l\fmnol'ial A venue , in the city of Camden
Stotc of ""ow .Tersey.

csponclent Batten , Barton , Durst.lno , & Osborn , Inc. , is a corpora-
Lion , orga.nized, existing and doing business muleI' and by virtue of
the laws of the State of New York , with its principal offcc and place
of busincss lQ( ated at 3fm l\ladison Avcnue , in the city of New York
State of N ow York.

2. Proposed respondents have been served with notice of the Com
mission s determination to issue it.s complaint charging them with
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violation of Section 5 of the Federal Trade Commission Act, and
with a copy of the complaint the Commission intended to issue

together with form of order the Commission believed warranted
in the circumstances.

3. Proposed respondents admit all the jurisdictional facts set
forth in the copy of the draft of complaint here attached.

4. Proposed respondents waive:
(a) Any further procedural stcps;
(b) The requirement that the Commission s decision contain a

statement aT findings of fact and conclusions of law; and
(c) A II rights to seek judicial review or otherwise to dwl1enge or

contest the validity of t1H order entered pursuant to this agreement.

5. This a,grcmllellt shall not !Jpeome a part of tJH offcial record of
the proceeding unless and nntil it is accepted by the Comrnissjon. If
this Hgre( ment is accept.ed by tlw Commission it, together with the
draft of complaint contemplated thereby, wil be placed on the pub-

lic record for a period of thirty (30) days and information in re-
spect tlwreto publicly released; and such acceptance may be with-
drawn by tlw Commission if , ,vithi.n thirty (30) days aIter the
fwceptancc, comments or vicws slJbmitted to the Commission disclose
fads or consid( raLions which indicate that the order contained in the
agreement is inappropriate, improper, or inadequat.e.

G. This agreement is for settlemcnt purposes only and doE's not
r-onstitute an admission by proposed respondents that the law has
l)(en viohted as alleged in the said copy of the draft of complaint

re attached.

7. This agreement contemplntcs that , if it is accepted by the- Com-
Jllission, and if snch a,cceptancc is not subsequently withdrawn by
tho Commission pursuant to the provisions of Se( tion 2 34 (b) of the

Commission s Hules , the Commission may, ,vitJlOut further notiee to
proposed l'eSp01Hlents , (1) issue its com plaint corresponding jn form
:lnd substance \vith the draft of ( omplaint here nUached and its
decision eonta.ining the following order to cease and desist in disposi-
t.ion of the proceeding and (2) make infonnatioll public in respect
thereto. ,\Thon so entered , the order to cease and desist shall ha vo
the S lme force and eiI( ct and shall become final and may be a1tered
modified or set aside in the same mmmer and within the same tim(
provided by statute for other oruers. The complaint may be used in
construing the terms of the order.

8. Proposed respondents ha \'e read the proposed complaint and
order contemplated hereby, and t.hey l.md( rstand that once the order
has been issued , they will be required to file one or more compliance
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reports showing that they have fully comp1ied with the order, and
that they may be liable for a civil penalty of up to $5000 for each
violation of the order after it becomes final.

ORDER

It 'i., ordemd That respondent Campbell Soup Company, a cor-
poration , and its ofIccl's , agents , representatives and employees, di-
rectly or through any corporate or other device, in connection with
the advertising, offering for sale , sale or distribution of soup or any
other food product in commerce, as "connnerce" is defined in the
Federal Trade Commission Act , do forthwith cease and desist from:

Advertising any snch produet by presenting evidence , including
tests, experiments or demonstrations, or the results thereof, or
any other evidence that appE ars , or purports , to be proof of any
fact or product featurc that is material to inducing the sale of

the product, but which is not evidence whieh actually proves

such fact or prod uet feature.

1 t U' furthcr' orde1' That respondt'nt Campbell Soup Company,

a. corporation, and its offcers, agents reprcse ntativcs and employees

directly or through any corporate or other dew ice, in connection with
the advertising, offering for sale , sale 01' distriblltion of soup in eom-
mcrce, as "commerce" is df'Jined in the Federal Trade Commission
Act , do forthwith cease and desist from:

Falsely representing, in any respeet material to inducing the

sale of any such product , its ingredients or contents.

III

It ,is ordered That respondcnt Batten , Barton , Durstine & Osborn
Inc. , a corporation, and its offcers, agents , representatives and em-
ployees, directly or throug-1'l any corporat.e or other device , in connec-
tion \vith the advertising, oi1cl'ing for sale , sale or disLrilmtion of
SOllP, or of any other food product in comrnerce , as "commerce" is

defined in thcFcdcral Trade Commission Ad, do forthwith cease
a.nd desist from:

Advertising ,tHY sHch product by presenting evidence, including
tests , experiments 01' demonstrations , or the resHlts thereof, or

any oLher evidence that appears, or purports , to be proof of any
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fact or product feature that is material to inducing the sale of

the product, but which is not evidence which actually proves

such fact or produet feature , unless respondent neither knew
nor had reason to know such to be the case.

It-is further ordered That respondent Batten , Barton , Durstine
& Osborne , Inc. , a corporation, and its offcers , agents , representatives

and employees, directly or through any corporate or other device, in
connection with the advertising, offering for sale, sale or distribution
of soup in commen , as "commerce" is defined in the F( deral Trade
Commission Act, do forthwith cease and desist from:

Falsely representing, in any respect material to inducing the

sale of any SlIch prodllct , its ingredients or contents, when re-
spondent knew or had reason to know that snch representation
was not trne.

It is JUTther orden"l That the respondents shall forthwith dis-
tribute H, copy of this order to each of their operating divisions.

It is /,urthe1" oTde1' That the respondents notify the Commission
at Ie-ast 30 days prior to any proposed change in the corporate n
spondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries or any other change in the corporation which may aIrect
compliance obligations arising out of the ordcr.

Onmm

The COlnmissioll having considered the petition of SOUP, Inc.

filed March 20 , 1070, in which SOUP, Inc. , moves for withdrawal of
provisional acceptance of the consent flgrc ement in this matter, for
a hearing on the adequacy of the provisionally accepted consent

agreement , for permission to intervene in this matter, and to be fur-
nished at Commission expense with a copy of the transcript of oral

argument heard February 5 , 1970:
It i8 ordered That the motion of SOUP , Inc. , to withdraw pro-

visional acceptance of the proposed consent order be, and it hereby is
den led.

I t is further oTrlered That the attached consent agreement be , and
it hereby is , finally accepted, and the order to cease and desist con-

tained therein issue.
It is f'lLl'ther ordered That the respondents hcrein shal1 , within

sixty (liO) days after service upon them of this oreler , file with the
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Commission a rr,port in writing setting forth -in detail the manncr
and form in which thcy have complied with this order.

It 'i" further ordered That thc motions of SOUP, Inc. , for a hcar-
ing, for further intervention in this matter, and for reconsideration

of our February 24, ID70 , decision be , and they hereby are, denied.
It i8 further ordered Tlmt the motion of SOUP , Inc. , for a copy

at Commission expense of the transcript of oral argument in this
111atter heard I\ cbruary 5 , 1970 , be, and it hereby is, granted.

The opinion of the Commission accompanies this order.

Commissioners Elman and J oncs filed separate statements.

Ix THE l\'IATTEH OF

TIm COLORADO SADDLERY COMPA:'Y, ET AI,

CO)JSE T OUDER , ETC. , IN REGARD TO THE ALLEmm VIOLATION OF THE

1"IimERAL TRADE C01vnnssIOX AND TIm WOOL rlWDUCTS L..\BELIXG ACTS

Docket C-174.". Cornplaint, Jllay 1970-JJcci.'!ion , May 

Consent order requirIng a Denver, Colo., distributor of woolen sa(ldle b1anke!s
and other westel'n type articles to ccase misbranuing and falsely auver-
tising its wool products.

CO:MJ'LAI

Pllrsnant to thc provisions of the Fcdenll Trade Commission Act
and the 'Vool Products Labeling- Act oJ lfJi1D and by virtue of t.he
authority vested in it by said Ads , the Federal Trade Commission
ha ving reason to believe that Colorado Saddlery Company, a cor-
poration , and Pershing; R. Van Seoyk , individmdly and as offccr of
the aforesaid corporation, sometin1es hereinafter rcfern d to as re-

spondents, have violat.cd the provisions of said Acts and the Hules
and Regulations promulgated under the 'Vaal Products Labeling Act
of 193D and its appearing to the Comlnission that a proceeding by

it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in thaL respect as follows:

PARAGRAPH 1. H(',spondcntColorado Saddlery Company is a cor-
poration organized

, (

xisting and doing bllsincss under anu Ly virtue
of the laws of the State of Colorado.

Respondent Pershing H. Van Scoyk is all offcer of the corporate
respondent. 1-Ie formulates, direds and controls the acts, practices
and policies of the corporate respondent , including the acts , practices

and policies hereinafter set forth.


