In THE MATTER OF
HOLLYWOOD CREDIT CLOTHING CO., INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Doclset 8796. vOomplaint, Aug. 5, 1969—Decision, Dec. 31, 1970

Order requiring a Washington, D.C., distributor of clothing, furniture, appli-
ances - and other merchandise to cease advertising any merchandise without
disclosure of required conditions or obligations, misrepresenting that any
article of merchandise is in short supply, that any artiele is reduced from
its former price, that customers are afforded savings, failing to maintain
records upon which savings claims are based, failing to furnish customers
with copies of executed conditional sales contracts, and failing to comply
with certain requirements of Regulation Z of the Truth in Lending Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Hollywood Credit
Clothing Co., Inc., a corporation, and Barry Miller, individually
and as an -officer of said corporation, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:
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ParagrarH. 1. Respondent Hollywood Credit Clothing Co., Inc., is
a corporation organized, existing and doing business under and by
virtue of the laws of the District of Columbia, with its principal
office and place of business located at 703 Tth Street, N.W., Washing-
ton, D.C. _

Respondent Barry Miller is an officer of the corporate respondent.
He formulates, directs and controls the acts and practices of the cor-
porate respondent, including the acts and practices hereinafter set
forth. His business address is the same as that of the corporate re-
spondent. '

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion of clothing, furniture, appliances, linenware and other articles
of merchandise to the public.

Par. 3. In the course and conduct of their business as aforesaid,
respondents now cause, and for some time last past have caused,
their said merchandise to be sold to purchasers located within the
District of Columbia, and maintain, and at all times mentioned
herein have maintained, a substantial course of trade in said mer-
chandise in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their merchandise, re-
spondents have made numerous statements and representations in
advertisements inserted in newspapers, of which the following are
typical and illustrative but not all inclusive thereof :
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Par. 5. By and through the use of the above-reproduced state-
ments and representations, and others of similar import and mean-
ing but not expressly set out herein, the respondents have repre-
sented, and are now representing, directly or by implication, that:

1. Respondents will sell the advertised merchandise without the
1mp0<1t10n of any further condition or obligation.

. The quantity of the advertised merchandise is limited and pro-
spectlve purchasers should hurry because the merchandise will be
sold out and unavailable for purchase.

3. Through the use of the terms “OUR LOWEST PRICE EVER,” “special
sale price,” and “savings,” the advertised merchandise is offered at a
specially reduced price of $29.95 and savings are thereby afforded
purchasers from lespondonts regular selling price.

Par. 6. In truth and in fact: »

1. Respondents will not sell, in every instance, the advertised mer-
chandise without the imposition of any further condition or obliga-
tion. In a number of instances, sale has been contingent upon the as-
_ sumption of obligations by the customer or conditions have been
imposed upon the purchase.

. The quantity of the advertised merchandise is not limited and
plospectlve purchasers need not hurry, as a sufficient quantlty ‘of
such merchandise is available at all times. . »

3. The advertised merchandise is not offered at a specially reduced
price, and savings are not thereby afforded purchasers because of re-
ductions from respondents’ regular selling price. The price of $29.95
is the usual and customary price at which such merchandise is of-
fered by respondents.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five heleot were and are fa]se, misleading and
deceptive.

Par. 7. In the course and conduct of their business, respondents
induce their customers to execute conditional sale contracts. In this
connection, respondents fail to furnish certain customers with a copy
of such conditional sale contract at the time of the sale.

By and through such failure, respondents’ customers are not ade-
quately apprised of the amounts, terms and conditions of the sales
transaction and such customers cannot know the extent of their
rights and obligations under such contracts.

Therefore, such practice was and is an unfair trade practice.

Par. 8. In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are,
in substantial competition, in commerce, with corporations, firms and

467-207—73 02
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1ndlv1duals in the sale of clothln furniture, appliances, linenware
and othe1 articles of merchandise of the same general kind and na-
ture as those sold by respondents.

Par. 9. The use by 1espondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said rep-
resentations were and are true and into the purchase of substantial
quantities of respondents’ merchandise by reason of said erroneous
and mistaken belief.

Mr. Donald L. Bachman and Mr. Edward D. Steinman support-
ing the complaint. ‘

Mr. Stanley Klavan, Klavan and chmes Rockrille, Md., for re-
spondents.

IniTiar DEecision BY Epecar A. Burrie, HEearine ExaminNer
NOVEMBER 16, 1970
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PRELIMINARY STATEMENT
A. Pleadings

The Commission issued its complaint on August 5, 1969. Named as
respondents therein are Hollywood Credit Clothing Co., Inc., a cor-
poration, and Barry Miller, individually and as an officer of the
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corporate -respondent.. The complaint alleges that the respondents
have violated Section 5 of the Federal Trade Commission Act by en-
gaging in the following acts and practices: advertising merchandise
without disclosing conditions and limitations imposed on the sale of
such merchandise; advertising that merchandise is in limited supply
when sufficient quantity of the advertised merchandise is available to
meet anticipated consumer demand; advertising that merchandise is
available at a reduced price when such was not the fact; and failing
to. provide all customers who executed conditional sale contracts
with a copy of said contracts.

- On September 10, 1969, respondents denied all the substantive al-
legations of the complaint. Prior to the initiation of evidentiary
hearings, respondents moved to dismiss the complaint on three sepa-
rate occasions. IEach motion to dismiss the complaint was denied.

B. Prehearing Oonferences

Pr ehe(uma conferences were held on November 21, 1969, February
4, 1970, and July 15, 1970, in order to simplify and clauty the issues
, and to take up such plol]mnnry matters as were appropriate. To

further reduce and simplify the issues, complaint counsel requested
and received h om respondents responses to admlssmn of facts.

C. Hearing and Post-Hearing Procedures

Evidentiary hearings were held in \Vas])ilwton, D.C., on August
26, and 27, 1970. In the presentation of their case-in- chlef complaint
counsel elicited the testimony of 10 witnesses and smpu]ated with re-
spondents that 11 witnesses scheduled to testify would provide testi-
mouny substantially the same as the testimony of the witnesses who
testified at the hearing. (Tr. 233-235.) In addition, complaint coun-
sel introduced numerous documents into evidence. Respondents pre-
sented the testimony of two witnesses and introduced four exhibits
imto evidence. On rebuttal, complaint counsel presented the testi-
mony of two witnesses. At the close of the hearing, the examiner di-
rected that complaint counsel submit proposed findings of facts, con-
clusions of law and order on or before Qctober 5, 1970; that
respondents submit their proposed findings by Qctober 15, 1‘)‘0, and
that any veply submitted by complaint counsel be tender: ed by Octo-
ber 253, 1970. Respondents and complaint counsel were allowed one
week extensions for filing' proposed findings and reply respectively.

The hearing examiner has carefully considered the proposed find-
ings of fact and conclusions submitted by complaint counsel and
counsel for respondents and such proposed findings and conclusions
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if not herein adopted, either in the form proposed or in substance
are rejected as not supported by the record or as involving immater-
ial matters.

FINDINGS OF FACT

A. Respondents—Generally

1. Respondent Hollywood Credit Clothing Co., Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the District of Columbia, with its principal office and
place of business formerly located at 703 7th Street, N.-W., Washing-
ton, D.C. Admitted in respondents’ answer to the complaint filed on
September 10, 1969 (see also answer to request for admission of fact
number 2). Respondents admitted in an affidavit submitted on Feb-
ruary 2, 1970, in support of a motion to dismiss the complaint or in
the alternative to withdraw the matter from adjudication that the
corporate respondent vacated its location at 703 7th Street, N.W.,
Washington, D.C. Although not actively in business, the corporate
respondent is still a viable legal entity. (Tr. 119.)

2. Respondent Barry Miller is an officer of the corporate respond-
“ent. Prior to the corporate respondent’s cessation of active business,
Barry Miller formulated, directed and controlled the acts and prac-
tices of the corporate respondent, including the acts and practices
hereinafter set forth. Mr. Miller’s business address was the same as
the address of the corporate respondent.

B. Respondent Miller’s Participation in Hollywood Credit Business

3. Respondent Miller began his association with the corporate re-
spondent in 1945. From that date until the corporate respondent
ceased active business in 1970, Mr. Miller was active in the day to
day operations of the corporate respondent (answer to request for
admission of fact numbered 9). He initially became involved in the
operation of Hollywood Credit Clothing, Inc., after his marriage to -
the daughter of Xerbert Kapiloff, then president of said corpora-
tion. (Tr. 121, 236.) All of the stock in the corporate respondent was
owned by Mr. Kapiloff, and Mr. & Mrs. Miller. (Tr. 120.)

4. Prior to Mr. Kapilofi’s death in 1967, Mr. Miller actively par-
ticipated in the formulation of sales policies as well as their imple-
mentation on a daily basis. Mr. Miller was secretary of the
corporation, one of three stockholders and a member of the corpora-
tion’s board of directors. (Tr. 120-121, 237.) Mr. Miller partici-
pated in monthly board meetings where sales and advertising poli-
cies were discussed and formulated. (Tr. 121, 238.) Mr. Miller cast
votes at such meetings on the selection of such policies. (Tr. 121.)
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5. For several years before his death, Mr. Kapiloff’s poor health
caused his frequent absence from the corporate respondent. (Tr.
122-123.) During this period, respondent Miller functioned as gen-
eral manager of the corporate respondent. (Tr. 123.) He occupied
the office of Mr. Kapiloff and his duties as general manager included
the purchase of merchandise and establishing the prices at which
such merchandise was sold to the public. (Tr. 123.)

6. Upon Mr. Kapilofi’s death in September 1967, Mr. Miller be-
came president and treasurer of the corporate respondent. (Tr. 119;
answers to request for admission of facts numbered 2 and 4.) Mr.
Miller’s elvation to president and treasurer of the corporate re-
spondent formalized his role as the individual responsible for the
daily operations of the corporate respondent. (Tr. 122; answers to
request for admission of facts numbered 7 through 10 and 12.) Com-
plaint counsel and respondents’ counsel stipulated that Mrs. Miller’s
testimony if she were called as a witness would be substantially the
same as the testimony of Mr. Miller. ('I'r. 163-164.)

C. Advertising

7. Respondents for some time last past have been engaged in the
advertising, offering for sale, sale and distribution of clothing, fur-
niture, appliances, linenware and other articles of merchandise to
the public. Admitted in answer to complaint counsel’s request for
admission of fact numbered 14. (See also CX 154, 155A, 160A,
370A, 392A, 405A.) Commission exhibits 131 through 142; 144
through 145 and 851-A through 875-C reflect the advertisings of
the respondents during the calendar years of 1965, 1966, 1967 and
1968.

8. In the course and conduct of their business as aforesaid, re-
spondents have caused their said merchandise to be sold to purchas-
ers located within the District of Columbia, and have maintained a
substantial course of trade in said merchandise in commerce, as
“commerce” is defined in the Federal Trade Commission Act. Prior
to the cessation of active business, respondents regularly advertised
in the Washington Daily News. (Tr. 124; CX 131-142, 144-143,
851-A-875-C. This newspaper has circulation throughout the
metropolitan Washington, D.C., area. Such advertising was utilized
by respondents to attract recipients of said newspaper to the prem-
ises of the corporate respondent. (Tr. 124; answers to request for ad-
mission of facts numbered 21 and 22.) Individuals who went to re-
spondents’ place of business came from their residences located in the
State of Maryland, Commonwealth of Virginia and the District of
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Columbia. (Tr. 166, 194, 200, 211, 218, 221, 227; see also stlpulatlons
asto witnesses not testi fylno' Tr 233-234.)

9. In the course and conduct of their aforesaid business, and for
the purpose of inducing the purchase of their merchandise, respond-
ents have made numerous statements and representations in adver-
tisements inserted in newspapers, of which the following are typical
and illustrative but not all inclusive thereof :

(1) OUR LOWEST PRICE EVER!

(2) HURRY...LIMITED QUANTITIES

(3) ... special sale price. ...

For the above and similar representations, see Commission exhibits
131 through 142; 144-145 and 851-A through 869-C which are
newspaper advertisements of items sold by the respondents. These
advertisements cover the period of the calendar years 1965, 1966,
1967 and 1968. Such advertisements appeared frequently in the
Washington Daily News which was the only paper in which re-
spondents advertised. (Tr. 124.)

10. Respondents offered evidence to show that they changed the
content and form of their advertisings through the testimony of Mr.
Heller who testified that “around four years ago or longer,” as an
advertising agent, he changed the form and content of respondents’
advertisements after he had discussed the changes with a representa-
tive from the Commission. (Tr. 295.)

Mr. Heller gave testimony to establish respondents’ exhibit two as
being the advertisement before the changes were made and respond-
ents’ exhibit one as being the advertisement after the changes were
made. Respondents’ exhibit two bears the date of September 1968
which. is a considerable length of time subsequent to when the
changes were allegedly made. A review of all of respondents’ adver-
tising involving linenware from the calendar years 1965 through
1968 (CX 131-142, 144-145, 851-A-875-C), reveals that the first
changes made of respondents’ advertisements as they appeared in
1965, were made in August 1966. (CX 858-A.) The only change
that was made was the deletion of the term “rEcurar $39.95 varur.”
Otherwise, all other statements in the advertisement remained un-
changed including the term “Special sale price.” (Compare CX
858-A-C with CX 859-A-C.) The advertisements of respondents as
reflected in respondents’ exhibit one did not appear until in June
1968. (CX 870-A-C.) All of respondents’ advertisements prior to
that date bore representations as reflected in the above proposed
finding. It is observed that these changes were in fact made a con-
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siderable time after investigators of the Commission had mslted
respondents’ business premises as late as 1967. (T1 181 )

D. Conditions of Sale as Related to Adfvertzsm ¥

11. By and thrmwh the use of the statements and representations
in the ninth finding, and other statements and representations of
similar import and meaning, the respondents have represented di-
rectly or by implication, that respondents will sell the advertised
merchandise without the imposition of any further condition or obli-
gation than stated in the advertisements. The only conditions or ob-
ligations set forth in respondents’ advertisements (CX 181-142,
144145 and 851-A-869-C) are the purchase price and the state-
ment “none sold for cash.” Other than these two conditions or limi-
tations no others appear. From a reading of respondents’ advertise-
ments, it is obvious that they represent that the purchase of the
advertised items is not based upon any conditions or obligations
other than these expressed in the said advertisements.

12. Respondents did not sell, in every instance, the advertised
merchandise without the imposition of any further condition or obli-
gation. In a number of instances, sales were contingent upon the as-
sumption of obligations by customers or conditions imposed upon
the purchase of the advertised merchandise: Several witnesses gave
testimony that in responding to respondents’ advertisements by
going to the corporate respondent to purchase the advertised mer-
chandise, they were advised by respondents that additional pur-
chases were required in order to purchase the advertised merchan-
dise. (Lykens, Tr. 168, Neal, Tr. 196, Wilson, Tr. 202, Anderson, Tr.
213, Butler, Tr. 223, Coleman, Tr. 229.) In addition to the testimony
of witnesses given on this fact, respondents stipulated with
complaint counsel that if the additional witnesses complaint counsel
had subpoenaed to give testimony would testify, those witnesses
would have testified substantially the same as the witnesses who did
testify as to the conditions imposed upon the purchase of the re-
spondents’ advertised merchandise in question. (Tr. 234-235.)

13. The individual respondent Barry Miller testified that the ad-
vertised merchandise were “door openers” and “loss leaders” used
for the purpose of attracting customers to the store. (Tr. 124-126.)
This suggests that the respondents contemplated the need to effect
sales in addition to those of the advertised merchandise from pur-
~chasers responding to the advertisements and that therefore they
were aware of the deceptlon at the time of advertising. In any event
lack of awareness is not a defense. '
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E. Advertising of Quantity Limitations

14. By and through the use of the statements and representations
set forth herein the respondents have represented, directly or by im-
plication, that the quantity of the advertised merchandise is limited
and prospective purchasers should hurry because the merchandise
will be sold out and unavailable for purchase.

15. Respondents have repeatedly represented in their advertise-
ments that prospective purchasers of linen ensembles must respond
quickly to said advertisements or be unable to purchase such mer-
chandise due to the merchandise being available only in limited
quantities. (CX 131-142, 144-145, 851-A-869-C.) Such an inter-
pretation arises from respondents’ use of the following language to
describe the availability of the advertised melchfmdlsc “Hurr y -
Limited Quantities.”

16. The advertised merchandise was not limited and prospective
purchasers did not need to hurry since a sufficient quantity of such
merchandise was available at all times.

17. Respondent Miller testified that based on his past experience
selling the linen ensembles that approximately 50 sales were gener-
ated with each advertisement. (Tr. 156.) Based on the average num-
ber of sales, he would order that amount prior to insertion of the
advertisement in the newspaper. (Tr. 156.) In those instances where
respondents would sell ‘more than the units on hand, respondents
would still transact the sales and advise the customers when the
merchandise would be available. (Tr. 158.) It would appear that
such instances would occur infrequently since Mr. Miller testified
that his supplier would place the merchandise “in his car and bring
them to us so we would not have to tell customers to come back and
get them” (Tr. 156) or Mr. Miller would “drive over to
Baltimore . . . and pick them up.” (Tr. 157.) In response to ques-
tions of the examiner (Tr. 157-158) and in answer to request for
admission of fact numbered 28, 1cspondenfs admitted having sufi-
cient quantities of the linen ensemblcs in stock or having easy access
to such merchandise to meet consumer demand for such merchandisec.

. Price Representations

18. By and through the use of the statements and 1eplescntat¥ons
set forth herein the respondents have represented directly or by im-
phcahon through the use of the terms “our LowEsT PRICE EVER,”

“special sale price,” and “savings,” that the advertised merchandise
is offered at a specially reduced price of $29.95 and savings are
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thereby afforded purchasers from respondents’ regular selling price.
The terms used above convey the impression that the price at which
the advertised merchandise, as reflected in CX 131-142, 144-145
and 851-A-869-C, was being offered is a reduced price and pur-
chasers of the merchandise would obtain savings from respondents’
regular selling price.

19. The advertised merchandise reflected in CX 131-142, 144-145
and 851-A-869-C was not offered at a specially reduced price,
and savings were not thereby afforded purchasers because of reduc-
tions from respondents’ regular selling price. The price of $29.95
was the usual and customary price at which such merchandise was
offered by respondents. The individual respondent Miller, who has
full knowledge of the operations of the corporate respondent, gave
substantial testimony revealing; that the advertised ensembles were
never sold at a price other than the price reflected in the advertise-
ment (Tr. 148-149) ; that the advertised ensembles were only sold at
the advertised price (Tr. 153); and that customers only bought the
ensembles at the sale price. (Tr. 149.) In addition, the individual re-
spondent testified that if the advertised ensembles were sold for the
regular price, the price would have been double the sale price. (Tr.
154.) The evidence therefore suggests the items were never offered as
regnlarly priced items but as an inducement to draw customers to
purchase other items.

G. Conditional Sales Information

20. In the course and conduct of their business, respondents have
induced their customers to execute conditional sale contracts. In such
instances, respondents have failed to furnish certain customers with
copies of the conditional sale contracts at the time of the sales. By
and through such failure, respondents’ customers were not ade-
quately apprised of the amounts, terms and conditions of the sale
transactions and such customers did not know the extent of their
rights and obligations under such contracts.

Respondents regularly utilized conditional sale contracts when
customers desired to finance their purchases over a period of time
(answer to request for admission of fact numbered 26). In fact, re-
spondents would utilize conditional sale contracts to consummate all
sales. (Tr. 182.) After the sale was completed, respondents would
only provide customers with copies of the contracts if said customers
made a specific request for such documents. (Tr. 182, 246.) The ma-
jority of customers did not receive copies of their executed contracts.
(Tr. 246.) Testimony from witnesses also demonstrates respondents’
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obscured sales cohditfons in failing to provide all customers with
copies of their conditional sale contracts (Tr. 171, 219; see also stip-
ulation as to testimony of other witnesses, Tr. 233-234) so they
could be knowledgeable as to their obligations.
H. Competition and Commerce

21. In the course and conduct of their aforesaid business, and at
all times mentioned herein, respondents have been in substantial
competition, in commerce, with corporations, firms and individuals
in the sale of clothing, furniture, appliances, linenware and other ar-
ticles of merchandise of the same general kind and nature as those
sold by respondents. The corporate respondent has been in existence
since 1937 and has been engaged in selling to the public, furniture,
clothing, appliances, linenware and other articles of merchandise
(respondents’ answer to request for admission of facts numbers one
and fourteen). In addition, respondents have advertised various mer-
chandise for the purpose of “creating traffic in the store” in order to
effect sales that would have otherwise been effected by other stores.
(Tr. 124-126.)

: : S CONCLUSIONS
Conclusions of Fact

Respondents’ use of the aforesaid false, misleading and deceptive
statements, representations and practices has had, and now has, the
capacity and tendency to mislead members of the purchasing public
into the erroneous and mistaken belief that said representations were
and are true and into the purchase of substantial quantities of re-
spondents’ merchandise by reason of said erroncous and mistaken be-
lief.

Conclusions of Law

The aforesaid acts and practices of respondents, as herein found,
were and are all to the prejudice and injury of the public and of re-
spondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

Inclusion of Individual Respondent Miller

There exists ample support for the inclusion of Mr. Miller in the
order as an officer of the corporate respondent and as an individual.
His participation in the formulation, direction and control of the
policies, acts and practices of the corporate respondent is sufficient
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basis for him to be bound as an individual and as an officer of the
corporate respondent. Guziak v. Federal Trade Commission, 361
F.2d 700 (8th Cir. 1966), cert. denied, 335 U.S. 1007 (1967) ; Fred
Meyer, Ine. v. Federal Trade Commission, 859 F.2d 351 (9th Cir.
1966), cert. denied, 386 U.S. 908 (1967), rehearing denied, 386 U.S.
978 (1967); Walter Dluts v. Federal Trode Commission, 406 F.2d
227 (8rd Cir. 1969), cert. denied, 395 U.S. 936 (1969), relearing de-
nied, 396 U.S. 869 (1969). In view of evidence indicating the cessa-
‘tion of business of the corporate respondent and considering the ad-
‘mission by Mr. Miller that he is a manager of a retail furniture
‘company of which he has ownership, the threat of evasion of any
cease and desist order emanating from this proceeding is clearly
present. Federal Trade Commission v. Standard Education Society,
302 U.S. 112 (1937). This further demonstrates the necessity of the
order being applicable to Mr. Miller as an individual to protect the
public interest from his engaging in the acts and practices shown by
the record in the operation of the aforesaid business enterprise.

Discontinuance of Practices

During their defense, respondents attempted to demonstrate that
certain of the challenged practices were discontinued prior to issu-
ance of the complaint. The fact that respondents abandoned certain
of the practices set forth in the comphlnt does not render the mat-
ter moot nor prowde a basis for not issuing an appropriate cease
and desist order. Merck & Co., Inc. v. [’edeml Trade Conmvmission,
392 F.2d 921 (6th Cir. 1968) ; O(szea* Products Inc., et al. v. Federal
Trade Commission, 323 F. 2d 523 (5th Cir. 1963).

Modification of Proposed Order Accompanying the Complaint

Complaint counsel have recommended modifications of the cease
and desist order proposed by the Commission when the complaint
was issued on August 5, 1969. (See the appended order.) The Com-
mission has adopted a policy of framing an order encompassing the
varied forms of price comparisons when the record demonstrates the
existence of fictitious pricing, e.g., the complaint and proposed
order in Diener’s Inc., et al., Docket No. 8804, issued November 25,
1969. The modified pricing provisions of the order are apparently
necessary to pmhibit respondents from easily converting to trade
area price comparisons which convey the same effect on consumers as
former price comparlsons Such an order covering the utilization of
various types of price comparisons is well Wlthm the Commission’s
discretion to fashion an order to prohibit repetition in any related
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form of the practices established in the record. Jacob Sicgel Co. v.
F.7.0., 327 U.S. 608 (1946).

- Modifications have also been made to include a provision relating
to credit disclosures required by the Consumer Credit Protection Act
(Truth in Lending Act). Incorporation of such provision is neces-
sary to enable persons utilizing credit offered by respondents to re-
ceive the full disclosure of the terms and conditions of financial ar-
rangements arising from credit transactions with respondents. By
failing to provide all customers with copies of their contracts, re-
spondents have already evidenced a failure to provide adequate
credit information to their customers. To ensure that respondents
will provide the credit information required by the aforesaid statute
and otherwise it appears necessary to have the cease and desist order
contain those provisions of the statute relating to proper disclosure
of credit information. Although the Truth in Lending Act is not ap-
plicable to this case application of the foregoing remedial concept is
within the jurisdiction of the Commission. Accordingly,

ORDER

1t is ordered, That respondents Hollywood Credit Clothing Co.,
Inec., a corporation, and its officers, and Barry Miller, individually
and as an officer of said corporation, and respondents’ agents, repre-
sentatives and employecs, directly or through any corporate or other
device, in connection with the advertising, offering for sale, sale or
distribution of clothing, furniture, appliances, linenware or other ar-
ticles of merchandise, in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from :

1. Advertising any merchandise when there are any condi-
tions or obligations imposed or attempted to be imposed, with-
out clearly and conspicuously disclosing such conditions or obli-
gations in the advertisement.

2. Representing, directly or by implication, that any
merchandise is available in limited quantity, or that customers
should hurry because the merchandise will be sold out or will be
unavailable for purchase when an adequate supply is available
to respondents to meet reasonably anticipated demands; or mis-
representing in any other manner the quantity or availability of
merchandise.

3. Representing, directly or by implication, through the use
of terms such as “oUr LOWEST PRICE EVER,” “special sale price,”
“savings” or in any other manner, that any price is reduced
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from respondents’ former price; unless, respondents’ business
records establish and show that such price constitutes a signifi-

~ cant reduction from the price at which such merchandise has
been sold in substantial quantities or offered for sale in good
faith by respondents for a reasonably substantial period of time,
in the recent, regular course of their business.

4. (a) Representing, in any manner, that by purchasing any
of said merchandise, customers are afforded savings amounting
to the difference between respondents’ stated price and respond-
ents” former price unless such merchandise has been sold or of-
fered for sale in good faith at the former price by respondents
for a reasonably substantial period of time in the recent, regular
course of their business:

(b) Representing, in any manner, that by purchasing any of
said merchandise, customers are afforded savings amounting to
the difference between respondents’ stated price and a compared
price for said merchandise in respondents’ trade area unless a
substantial number of the principal retail outlets in the trade
area regularly sell said merchandise at the compared price or
some higher price.

(c) Representing, in any manner, that by purchasing any of
said merchandise, customers are afforded savings amounting to
the difference between respondents’ stated price and a compared
value price for comparable merchandise, unless substantial sales
of merchandise of like grade and quality are being made in the
trade area at the compared price or a higher price and unless
respondents have in good faith conducted a market survey or
obtained a similar representative sample of prices in their trade
area which establishes the validity of said compared price and it
is clearly and conspicuously disclosed that the comparison is
with merchandise of like grade and quality.

5. Representing, directly or by implication, that savings are
available to purchasers or prospective purchasers of respond-
ents’ merchandise unless such is the fact; or misrepresenting, in
any manner, the amount of savings available to purchasers or
prospective purchasers of respondents’ merchandise.

6. Failing to maintain adequate records (a) which disclose the
facts upon which any savings claims, including former pricing
claims and comparative value claims and similar representations
of the type described in paragraphs 8-5 of this order are based,
and (b) from which the validity of any savings claims, includ-
ing former pricing claims and comparative value claims, and
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similar representations of the type described in Paragraphs 3-5
of this order can be determined.

7. Failing or refusing to furnish purchasers of respondents
merchandise with a completed copy of the executed conditional
sale contract or any other agreement at the time of execution by
the purchaser. ,

' 8. Engaging in any consumer credit transaction or dissemi-
nating any advertisement within the meaning of Regulation Z
of the Truth in Lending Act without making all disclosures
that are required by Sections 226.6, 226.7, 226.8 and 226.10 of
Regulation Z in the amount, manner and form specified therein,
a,nd
1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operatlno divi-
sions, and
1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation Wthh may affect compliance
ob]ma tions arising out of the order.

2

Finan- Orper

No appeal from the initial decision of the hearing examiner hav-
ing been filed, and the Commission having determined that the case
should not be placed on its own docket for review and that pursuant
to Section 3.51 of the Commission’s Rules of Practice (effective July
1, 1970), the initial decision should be adopted and issued as the de-
cision of the Commission.

1t is ordered, That the initial decision of the hearing examiner

shall, en the 31st day. of December, 1970, become the decmlon of the
(Jommlssmn

It is further ordered, That Hollywood Credit Clotlunfr Co., Inc., a
corporation, and Barry Miller, individually and as an oﬁicer of sald
corporation, shall, within sixty (60) days after service of this order
upon them, file with the Commission a report in writing, signed by
the respondents named in this order, setting forth in detail the man-
ner and form of their compliance with the order to cease and desist.
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Final Order

I~ TaE MATTER OF
HUMPHREYS MEDICINE COMPANY, INCORPORVATED'

MODIFIED ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 86j0. Complaint, Aug. 28, 1964—D66’i8’i0ﬂ, Dec. .15, 1970

Older modifying cease and desist order of December 16, 1966, 70 F. T.C. 1502, in
accordance with the final order enteled In the Matter of American Home
Produets Corporation, Docket No. 8641, 70 F.I.C. 1524, modified, 76 F.T.C. 81,
and further modified, p. 726 herein, by prohibiting claims that the product
“Humphreys Ointment” afforded any relief from pain or itching in excess of
temporary relief, and restricting the order to nonple&cnptxon dxug prepara-

tions.
FinaL Orper

The Commission having issued its original order to cease and desist
in this matter on December 16,1966 [70 F.T.C. 1502], and the respond-
ent having appealed from the Commission’s decision; and -

The United States Court.of Appeals for the Second Cn'cult having
approved a stipulation providing that the cease- and-desist order
herein should be modified in accordance with the final order entered in
American Home Products Corporation, Docket No. 8641 [70 F.T.C.
15247 ; and

" The Commission having on July 15,1969, issued its modified order in
Docket 8641 [76 F.T.C. 81], and that order having been further modi-
fied [p. 726 herein], by order of the United States Court of Appeals
for the Sixth Circuit and the order having become final by operation
oflaw; '

" I is ordered, That the previously issued cease-and-desist order of
the Commission be, and it hereby is,modified to read as follows:

ORDER

1t is ordered, That respondent Humphreys Medicine Company, In-
corporated, o corporation, and its officers, representatives, agents and
employees, directly or through any corporate or other device, do forth-
with cease and desist from disseminating or causing the dissemination
of any advertisement by means of the United States mails or by any
means in comumerce, as “commerce”. is defined in the Federal Trade
C'ommission Act, in connection with the offering for sale, sale or dis-
tribution of Humphreys Ointment, or any other non-prescription drug



