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cxa,miner s order of January 14 , 1970, in which the exmniner, on his 
own motion, struck tvm "Hffl'matin defenses" from respondent's an­
swer and , on the ha.sis of such a.ction, further denicd rcspondent' 
motion for the issuance of a. subpoena seeking documents pertaining 
to the stricken defenses. Although not required by the Commission 
rules , a response to rcspondent's application was iilecl by complaint 
cOLmseJ OIl. anuary 26 , 1970. 

Section 3.23(a) of the Commission s Rules of Practice requires that 
fl1Y request for permission to file an interlocutory appeal from a ruling 
of a hearing examiner shall be filcd within live days after notice of 
the ruling. Permission will not be granted except upon a shO\ving that 
the rll '!n g compJained of involves substantiall'ights and will materially 
affpd the final decision , and t11at a. determination of its correctness 
before conclusion of the hearing is esscntial to serve the intcrcsts of 
justice. 

Respondent' s application fails to make the sho\ving required by 
Section 3.23. The hearing examiner is responsible for fra.ming the 

sue,s to be tried and permitting discovery based upon those issues. 
\t present, the examiner is in the process of defining amI delineating 
the issues prior to discovery. "By striking respondent's '"a.Jlinnative 
defenses" as separate issues, the examiner has not e1iminate(l the slllJ­
st.ance of those alJeged defenses from the hearing. J\-:othillg in the 
oX:1mincr s ruling has foreclosed respondent from a.rgl1illg any point 
he w1shes to raise concerning the Commission s action in approving 
:Miles Laboratories ' acquisition of 80S, 

At this :il!ndure, respondent has not satisfied the requirement.s JOT 
permission to file an intcrJocl1tory appeal. Accordingly, respondent's 
application for perrnission to appeal is denied. An appropriate order 
aceompanies this opinion. 

GIllEn DEXYING ApPLlCATIOK FOH l)EK,ussro;\ To :FIL1': TNTEHLOCLTOny 

ArPE. 

Upon consi(lenLLion of the Application for Permission to A_ppcal 
ll'Jl the hearing examiner s order of Jannary 14, 1070, ficd by rc­

spondent on .January 23 1070 , and for the reasons stated in the accol1­
pan:nng opnnon 

It is orde1'd That the Application for Permission to A ppcal be 
and it 11()'('hy is , denied , ,ritlJOut the COnClll'renCC 01' Commissioner 
MacIlltyre. 


