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It is JUTther O)'(iered That the nlatter be, and it hereby is , remanded 
to a hearing examiner to be designated by the Director of J-Ieal'ing 
Examiners , for the purpose of l'ecei viug evidence , consistent, with the 
opillion of t11e Court of Appeals, with respect to the present eompeb­
tive structure of the record club market, and the extent to which record 
clubs have been or may be forec.losed from competing in the record 
club market by Colulnbia s pl'aeticD of exclusive licensing; and 

1 tis fUTthe7' onleTrxl That t.1w hearings be conducted in accordance 
\vith the Commission s HuJes of Practice :for Adjudicative Proceedings 
insofar as those rules are applicable; and 

It is l1.lTtheT onleTed That the hearing examiner , upon termination 
of the hearings, certify the rccord with his re( OmmelH1at.ions to the 
Commission for Gnal disposition of the rnntter. 

Commissjoners ,Veinucrger and Ehn:Ul not participating. 

LESTER S. COTHEH)IAN, ET AL. 
Docket 8/"/23. Ordcr a'JHl OzJ'nion , A..p'ril 10 , 1970 

Ord!:l' tlenyinf; respondenfs ' lIetition 10 l'' con:-it1('1' nJoui1it'u on1('1' of .J:1l1. 20 uno 
D. 81 I1pl'('n , OIl the grouJJds Owl: it is lIot consistel1t: with the judf;llH'llL 

S. Court. of Appeals , Fifth Circuit. 

Onmm AND Ol'lNION DEN1TNG PETlTIOX FOR RECO:XSIDEIL\TION 

Respondents , Lester S. Catherman and "\ViHiam J3'. 8ul11Y:1n , pur­
suant to Section 3. ;35 of the Commission s Bules of Practice , althOllgh 
their time had expired, iied on :\;farch 20, 1970 , a petition :for )' con­
sicleration of the Connnission s modified order to ceilse and d( :Jist" 

issued .January 29 , 1970. ThE gl'oUlHls stated arc that, asscl'ted1y, snch 
cease and desist order is not cOTlsistent witll the .iudgrncnt of tho U.
Court of Appeals for the Fifth Circnit , issuec1 Octboer :J , 1DGD 1417 

2cl589 (19GD), 8 S.&D, 1008), and the language t.hcreof js rec1un(lant 
and not releva.nt to the conrCs mandate. Complaint ('olmsel iilcd his 
answer, opposing snch petit.ion , on i10 , 1970.Iardl 

The modified order, issued .January 2D , uno, p. 81 herein, was 

drafted expressJy to confonn to the dil'eetions and opinion of the Court 
of Appeals for the Fifth Circuit. vVe beJieve that jt ,locs so conform 
and that respondents in their petition havc shown nothing to the con­
trary. ,Vo conclude, therefore, that the ahO\' sta,t( d arguments do 

J10t justify the rcquested reconsideration of the lIlodified order. 

J The Commisf"ion , lJ.v its o1'df'1" jf;f;l1Cl! lIIfll'f'h 6 , 1970 , ucnicu J'f'spoIl(lents ' motion for 
!l1J exteJlsion of time to file their petition. 



DERAL TRADE CO.\1:\llSSION DECISIONS1622 

Hcspondcnts Cotherman and Sul1inlJ 'n.lso lwtition the Commission 
o l'' consicler its modified order and det.ermine (a) that such order 

is no longer necessary since the cuadment into law of t.he Consumer 
Credit Protection Act (the so-called Truth in Lending Act) and (b) 
that the issnance thereof is not in aec.ordancc with the public interest
 

because assertedly these respondents han abalhloned the money- lend­
ing fic1d after having sworn that tlH' y harc no intention of returning-. 

These arguments, broadly rclating to the issnes of the public interest 
in the proceeding, were in one ,yay or anothcr raised hefore the Court 
of . \ppeals for the Fifth Circuit. \Yc rccognize that t,hat court did not 
rcvie'" , at lea.st dircotly, thCHll'rits ' of the contcntion ( onccrning ihe 
Trut.h in Lending Act; lleverthl'less , the cnurt did not find the Com­
mission had proceeded improJ1(H')Y i11HL ill fa,('t , (l,ffnnatively held that 

the Conllnission was within its alltJlOrit.y in finding that responde,nts 
had yiolaJed Section 5 of the FedC'ral Tr:ldc Cornmission Act. The 
argument thatthe respondents hayp, promiseclnot to cnter the lending
 

busiu('ss again and that therefore thc puhlic intcrcst does not require 
an orc1C'r was expressly rejected by the court. 

ThllS, \vhile the pctitioning' l'espOJldents JIHve had a:mple opportunity 
t.o raise, or have raised, every iss1le eOl1wci.ed 'with qupstions of the 
public interest in this procceding, the)T arc 11my again 
 eekjng, without 
any showing of change of fad or ('jITunIS! (\1)(' , to hav( sud) issues fur­
ther rcviewed. '\\re do not believe' that thl'SC' contentions justify thcir 
petition for TPJConsideration.
 

The n spondcnts herejn further specifically pray, jf the Commis­
sion determines restraints arc nec.cssal'Y, that it allow them the op 
port-unity to dispose of the mat.,er ona 110n udicatory basis pnrsuant 
to Soction 2.21 of the Commission s Rules of Pradice or allow the 
maUer rto be withdnlwn for the PUI'pose of negotiating a conscnt order 
pursnant to Section 2.31 of the 'Commission s rules. FinalJy, they also 
sepk an oral hearing on their petition.
 

The petitioning respondents secm to mise'oneci \lC thc posture 
his procceding. After a fl1l1 hearing before the Commission respond­

cnts appmded this matter to the Court o!' Appco1s for the Fift:h Cire,nit 
which conrt revicwed the issues raised. Such COl1l't entered it.s judg­
ment, l'cjeeting responelcllts ' arguments and \ffnning' the Comrnis­

sion s nnding of -a violation of Section;; of the FederaJ Trade Commis­
sion Act. J.t is unt.imely, therefore, for the J'Pspon(llmts to sep, , and it 
would be inappropriat.e after full fi(l:iudir.ation for the Commission 
to grant, -a disposition of thismatt.el' on a nonadjudicatory basis or 
through the Oommission s consent order procedure. 


