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In conclusion , ,\"e hold that petitioning respondents have not justifIed 
their reqnest for reconsideration of the Comllission s modified order 
lss11ed llerein. AccordingI3 

It i8 OfyZeTed That the petition of respondents : Lester S. Cotherman 
and ,Yillianl F. SlllliYRI1 : for l'econsilleratioll of the Commission 
Inoc1itied order herein be: and it hereby is , denied. 

It is fU1'the1' 07'dei'ed That the request of the petitioning respondents 
Jor an oral IlNLring 011 their petition for reconsideration be , and it 
hereo)" is , denied. 

IERICAK BJUKDS , JXc. 

Docket Orda a/ill, Opinion , Jlay 1.9,1) 

'Ordpl' gnl1ting cOlllllaill! ('(j\1J IlO/"OU to (J1J1 h OJ' 1jlJdt .C:lJbJ)()(,Jll "n('l 
by hearing examiner to nil attol"n(' - ::lId the Sf'f.Tf't:ll':' of thc Commi:" ..jon. 

OP1XlOX OF THE Co::n:;UISSIOX 

This matter is before the CO 11mjssjon on eomplaint C01l1SCrS ap­

peal from the hearing cxam1ne1, 5 dp1l1nJ of a motion to qlla h or )imit 
the !'llbpoenas duces fer-um 
 issned Oil Februilry IS and :JIarch '1 , IDiO 
against. Donald K. Tonnc:,-: an attorney on the Commission s staH
 
anll .r oseph 'V. Shea , Secretary of t he C0llllj 1on , respect1ycly.

The subpoenas direct the production of documents by ::Uessrs. 
Tenney and Shea and rcqnil'c 
 fl'. 1'cn11r.' to appea, I' for ora.l tlep­
,osition. The specifications of both sllbpo(;llRS em-cr-

All memoranda and other c10cmncllts pas ;ing behn'cn t.he Fedcral 
Trade Commission and its staff and aJl rnemorancla and other 
documents re,fled:ing oral commnnications bet,'Iecn the Commis­
sion a.ncl its staff relating to the Commission s letter or Oct.ober 8, 
1969, to Stockton Helrlrieh of the Xational Association of 
Broadcasters Cocle Authority,
 

The Commission s complaint. JH'reill fi1ed on September 29 , 10G!) 
(79 P. C. 255:L charges respondent with engaging in unfair, misJead­
ing and deceptive ac1yertising ",yith respect to the tar content of its 
Pan :Mal1 brand of cigarettes. Prior to filing its iorm 11 complaint 
but after informing respollclent. on o of its intenbon to do so theIflY 

Commission, by letter of September 2: lOng : Yl"as contacted by tIle Co(le 
Authority of the Kational A.ssociatioll of Bl'onc1cHsters ",,,hich asked 
,yhether the Commission had Tornm1atc:d a policy respecting the nse 
of such words as " JO\I" lower. " find ;: l'e(lncecr in describing the tar 

and nicotine content of cigarettes. T!ll Commission was further ad­
yisecl that the Code Authority ",you1d yaln8 any gnidance the. Commis­
sion could offer all the tar and nicotiJie c111cstion. 
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'\Ve believe the examiner erred in issuing a sllbpoena of this scope.
 

Vhile H'spondent professes not to argue the merits of the prejudg­

ment charge nt this time , respondent acknowledges that its discovery 
application rests on the assertion that the October 8th letter is 
 prima 

evidence of prcjudgment and, therefore, full discovery of all the 
faers relating to the lettor is requirec1. \VO do not agree Lhat respond­
ent has a.dvaneed a justification for departing frOTH the general rule 
prohibiting scrutiny of the reasoning, mental processes , or motiva­

f(/c/e 

tion of either judges or iLchninistratol's. ,;'ted Statcs hloTga'2 
310 U.S. 4Da (1941).
 

11 that respondent lw..s shown is that the Commission told the Code 
Aut.hority that the degree of imprecision in cigarette advertising
 

wou1d vary according to the particular aelvertiscment and according 
to the aetual tar and nicotine content oJ the cignrctte. The Commi sion 
then advised the Code Authority or language which could be used to 
ayoid whatever imprecision may exist in such advertising. 

This stat.ement by thc Comm ission proves no morc than an undcr-
Jying eone01'n for prccision in advertising ill an area aiTpeting the pnb­
licJwaJth. That tJw Commission chose to express t.hat concern in a let­
ter t,o the Code A_ uthority crcates no more of it j)T'i' ma faC'/e sho\"ing of 

prrjlldgment than would an economic report reflecting t.he same 1,'imy­
point , or a tatement of enforcement po11e V, OT a legislative reCOlll­
IllCn(lat1oll. lndeed , the charge of administrat.ivc mis( onduct would 
be morc persllasive if the Cornmission had done \"hat nppal'cntly re­
spondent is sugg( stlng that jt should have dOl1c-l'cmainc(l Sjh lJt ,..hen 
;:skecl by the Code Authorit.y for guidance:! The failure of the Com­
mission to propose specific and dcaI' stanctanh adeCJuat.e to the needs 
of nd, crtiscl's , broadcasters , awl the gencral pnbLic would be t.a.nta­
mount to an impropcr and unauthorizcd abrogation of one of its most. 
positin and constructive roles. :;Uol'cover, once having made deci­
sion to issne a complaint, the Commission is not l'eqllil' d to rl stl'ict jts 
role in making "explicit the unexprcssed standards oJ Jail' deali1Jg 

3 Ir'- at G.
 

, II! ddyh pOJ.Hum! Cement Co. FcrlP,!"al 'J'nJlle C01lmi, i()n 1 F. SUpp. fi2S (KD.
Va. 19f;, (Iff' rl 1!J6!J Trade CaRl'S ,: 72 !j30 (4th Cir. IflW)) , after it (' ompJaillt w:!s tiled
ql1p"tjoJliJlg HI(' j(g-a!ity of Lrhi:;JJ s ycrtknl n' 1ul.v-mix rOllcrf'e nerpJif;ililJJ1S, thr CunJlni",­
:;ion (lid the followin:;: (1) issl1e(1 a Jlf:WS l'elease l'f'sJlf'ding
its concern oyrr the iUCl'(' af;ing" 
tJ' pn(l of vertieal merg-el';; in eement; (2) solkitell the view!' of iute1'cstf'(l ppr on;; 011 thi:­
lliJ.icd; (:­:) puhlishe!! nIl economic l'cJ)o1't on the subject; und (4) lnjh!id f'(i Hn enforce­

ment policy. \nf;wcrin the charg-e \II pl'ejudgn1lnt , tile cO!lrt r,ai!l "TJ!! C01!JJlissio1J lWt 
()1I1 hiU1 tIle j'jg-J1t lmt tile t11Jty to institllte I!nd conduct an ill(l\!sll' wi(le jllvcstigaUol! 
1'1' q' rtical HI'f\lli:-itio!Js in Hie renlfIIt und ready-mix eonCl'f'te iIlll1stl'ies. See S('ction (j
an(1 tJher f!1'()visiolls of thc Federal 'rra!Je Commission Act , Hi C. C. 41 et seq, " 291 F. 
Slipp. Ilt (;:)1.

Fulcral 'l' rarlc Com.mrssion v. Btand(ll' fl Rrll/C. S(JcJety, SG F. cl !j(l:?, GGG (2u Cir,
J!) W), Tev rl on oUH'r gl'oulHl!' , 302 C. S. J12 (1\137). 
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by pl'eclpi1011s1y abandoning the a1tcl'm:.tin methods of dcfining pol­
icy "dJidl arc ordina.l'iJy (l\ aiIab)p to it.f1 

COglljzil1g Uw IH.'.d to pn'SCITO nmxillllnll culllinistrativp- flex­
ibility, the hoJejjllgs are aJJIost uniform that l;xpn' ssiollS of It point of 
vie.\v on poli('y issues , s\! h as the ldkl' SPlit to tllp. Code \llthority, 
crcate no pn:sllllptioJJ that. the ag:PJwy has ilTenJcahly closed its mind 
on it pnrticnlar easp , ,wd is tlll' I'd))' dis(jl1i1lified from l'uLing on the 
merits a ftcI' all the filets al' C', present(\d in l l'' OI'd. Federal Trade CO/n­

11l188i(J', v. (/emrmt hls6tllt:e. ;) ll S. (i.oJ (1D+8)7 ; J)a\- \dllin­
l'ative La\\' Tl'eati,"ie , SectiOJI l Ul (lD;")8). In lltn , \H J!:lVC 1)(('11 

presented 'wit.h no more than it bare charge of prnjudgmenL ill it it-
nation ill ,yhi('h the C()mmissjon s act.ion is funy (,oJl t('nt \\"ith its 
ordinary and reglllar processes and elm's not indicat.e any judgmel1t 
C-01H" Pl'niJlg any pmticlilar ease', lwJoJ'o it. lIyel' 801'(119 J/w1/;nGo.' 

R COIISl'qUf'ntly, there is

00, v" NLlllf !) F. (l ::200 (-JtlI Cil' l!Hi-l).


no warrant for I)( TJnjttillg respondent to engage' in a gf'.Ill'l'aI pl'ol,e of
 
tllC agellc-y to cldcl'HiJlc J!OW jt, n\adH d jts ch'cisioll either to issllc
 
tho cOlllp1aillt or to SP1ld the 1l'1-el' to the Code' . \nthol'ity.
 

Since t:hl'n is no basis for a charge that the IlH' mlwl's of the Com­
mission ha."\:e pn' jndgC'cl the J'a.cbIfJ issl1' s raispd by the eompJnint 
it wOltld be iUl abl1 e, of tlw cliscon' Y proc(' chn' C's to allow this Pl'()­
('('dilJg to be delaye,cl JOl' that. pl\rpo ('. 1IowPY(' L l' spond(' J11 :11:-0 

all(' ;!ps t11at. th( C()llllni sion s leUr'\' 10 ,- 1)(' (' oele .\lltho\'ity (bh.d 
Odol)(' l' R , 1DGH; (ten day nft( l' i SllaIH' , 0-( the cOllpl:lint.) .illdie,:lcs 

Itt' poll(ll'lll has ll(h:IT1Cl'd no 111ltlll11ily tnI' jl\1 proposition jJI:lt thl' l hnke of :1'1.il1dk: 
tioll jln clllc!e,; tlle ;;11IJpk1l,' ntal 11,,( of o1hl')" lJwrc fll'xihl.' IH1\\('r, . Su("h a l' OIlI. II!iIJII 
"'ollJd 1,1' winlo\lt JIIl'l"il " fl j" \\"11 ;;I'ttll'd tll:ltl1u' ('x"ITi,;e or' ,ll1al i"lllleti"u,; l: II! 
:Hlmillj,'tl' ;rt.n' n;'1'111r Ih,l';;11"j: 1' ''II,;tit111e II Il p1'nltioll 01' dill" pi'()(p,;;;. S"I' J' r(lIrJ'rll/") \"
()I.pii A(;!"O!urlltl.r' Jll)rrnf. ::.1 F" d :;-10 (l"t Cil" . )!jlj:31 ;Jlld en,;(' ilpd tllprf'irL !'Iillii 

orlft/II,I e'lI' !11 ("0. \. F(""'nrf '11',1(: CI)'lllIiMdo/l !Il F. SIIPI' 11'. 1)- \"n . nln, 
f'1'1' . nbo . F,.il'l1dl , 'Ilil: F(:r/r/'al Ilrlliwi" lrrl.hu: ..1(lfm;ie,,: Till' Y,:,'d Ir)!" Hd/.f'l JIr:/i!lilip1! 
of ."Ull.ld'l.l"l, , J-;I\"' L. H(' . 1 n;: , 1:!!1/\ (l!II; J, " \U!IOII:.l1 till' "a,;" I'Y- C'l'" JIdll"d 
;;IHlllld 1101. Iw '1I':'IIc!(lIH'd en'!! if Ilia!. 1\"I"" I'",;,;ild, ' it ;;llOlljd III' . II(.J11f'/1;'IIf'I, 11,1 J;!'' i!h 
11;;(' of twu r!1' nfJlici/ .\1((1' IiI.fill-'. ;llld 1"111'111ll;ill;'. " .. -... (I'HlI,II'I i;; addpdJ. 

7 J" (.elllf'lIf III. dil/lle till" (:OIlJli;;,;i1OnII;!d j SIi(d it I'OIlJ!I:dllt 1 !Ullkll;.illg tile kg.l1il
of , I IJlilU 11:1,;111;' Iluint 0:,\0:111 f'';p()I,i(!1t 1':I 1'11 iro: dUl1"!-I' '.1' PI" '.iIII ;'111'1It 111'011 O'IIII),i 
,;i"11 I"POl"t;; III;lde t10 ('nll!. ,,;; ;\1111 tl1" n!o:id!'lIt whil' i) III"d(' it denr rJlat 10llg Iw(,'t' e lilf! 
1ilill;' of I!H' 1"lImp1aill! 1hl C"ul)lIio:,;io!l )1:111 ('XIII"' I'd rlH' "pil\ioll tlint tile IJjI\:l'C1(ioIJ "f:1 
IHlllti- I"I;;jng" Iloi1Lt ".\ I(')II 1\:10: the "'ui\':rIPnt 01' j)(' lr(, 1ixiug; ill viulntio!J of tll! ;'11\' rI1l: 
-\d: . 111 1'11lillg- ()IJ Illi ('I:II , tlw ('Olll' j: ';P(, ,:itif ;llly "ai(! il IV:I" d"ddill Oll Ow .\ "nllptilm 

!lint 11('h :1\1 npiliiOlI jl:ld 111' )1 fornIId II " U: l'lltin' 11I1'1111)(' "iu11 ;lS uldp of till' C"I1Jli 
r""lIlt: of il" pri10r otfkial in\"('j:i;';ltion . nt 'ion . X!'\'l'rUldl''''',1.111' 0:0:11"1. JIl'ld 
1.1::lt 01" C:on1Jl\i sion WU" Jlot di,;ql1alifil'd IIPl' :ll1;;e tlwl"' W;l no p1"oof that tile Il1il;l1, of' 
1.11" C"uOlII!s;;iu)wr" W\,I"' iITI "("'IIII ' clo"E,tI: mot'''o\' I'!' , if UH ' C"1I1li ioll W"\"' dbqll:11iJ1E' 

I1I'it1I l' till. nllJllli ,;i!l1l 1\01" ;lll " Oth"I' ;,0\"('1"11111I'nl. :lgf' III Y (' 0111,1 :I"t Ilp011 till' !.(\llIpl lilll. 
TI1I ('Ollr!. pnilll\, (1 ollt tl:al: " j\ld:-f'f; 1'1"' !lIH' IIt.y try rIB' ;.:l1l' 1';1';1' '; !II1On' t. ilall (Ii(' ,; :!!id 
111'dik idl'lItinll i" l1I"S P:I!!l limf' , aJlilltll;.h tJI!' j';;;lw,; j)l\oJI' (' i "l1l' " of 1,,,tJI I:!I\' , 11101 
1';1("" and tll:lt 111(' (' t:'I 1' 1,1' l1\1d"1" ,;1. I"O)lg"I ' 1()Il,;lil. l1tiolial C l)l1­OTIIII:i,;o:ioll " 1.;t)llIot po 
lltll i"Il;; I: l 1111::- \"(' ';1)(.1" I )1:1 \I, ("Ill J't." ;:;;:: Tl. r)" HI 'iO:i 

"8if/fie!" il\\oln' II, lIh t"llt:all.1 11I()Ie 111111\ n ,'lr- ';('I"' jllg dl;jI' :,I of p(/rl( C01lJ1ITJllcati1On 
eI\" jH' illli;'III!' uL TIII')" Oj)l'1" Ilc!.\' iriI'O: l1y :1. fil.111 "'Xa)lIilW;IS ' 1Inll;.h 1' l'ill"II(' " "I' 111111I' r 1. 
111'11;.. il n' ,m.II'li' 10 "11Tcl1I11' (1.- 1:-, :l Iwi/il((, fur;ic (;:1';"), t!J;lt tl:' j"' )1:1(1 IH l1 J11i;(' ())j(ll1(. 
;11111 IIH' I",rol'' ili';l' o\' I"Y W;I;; !J(' '':I lllal' - 10 theIIIi!h' 11. Tlu' " "lll't Wil'; jll'ph' J' oJiil\;' II 
1''':illliJI:itiuH or jIII'01" wilt')! ';lll1st:lIII':11 ('\"ilkllce of 1. llt'il' JIhl:!.11I111l; !la iI(!';Jl JI!Jcu\' i:1'ed. 
f:1' , 1'- .1. CIf/FIr Uwilcr/8tulcN :!'-U \:. 1 (H):1:;). 
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that t11(, J'c may have been some i1lpl'Opl'rc;iJ )Hlde commnllleation to 
of J-w .;\(!Jnilljstl'atiYt 

Pl'oeedure Act ;j C. C. 8 ;15- I:(d) and Scction.L7 of the ConlJni sion 
Hn1es of Pl'ac.tic.e, 

Of course ! the praeticc of the Commission , 1ik( t11,lt of other adminIs­
trative ageJlclPS ) in l'l'l:ying upon tlH' n'('OJIIJH'IHbtions of its staJI' in 
det.enniniug \\rhrt- )H' J" to iss1lea complaint , is ('h'nrl:v lawfnl unci PSSPll­

the COlllnjssioll illvio1at.ioJl of Sedion i)(c) 

tjal to flIP propP1' and eHielt'nt ('xel'('js(' of J-w (,OJllplaj1Jt- jssl1ing pmyp)' 

J'. x JHU'te COlnm11lica.t1011s hd\Vl'PJ1 the Connnissioll and its stafI 

in thi , ('ll:-W priol' to Sl'pl.l'1lIwl' :2D, 1!)()j) 1"1(\ ((;\f(' of t.Jw complnint 
cnnlcl jn 110 .'l' 11:-(', 1)(' imprdpl' r 01' th(' sllhjpct of dis('-o\T('l'Y. lIo\vevl'l' 

J)(Jje\'e tlJHt IH'CS(' lTtlf.irJ1 oJ pl1lJlic' C'onJi(lcJl l' in Ih(' illtl' grity of 
th(', Commission s pl'ocP('(liJ1gs \yilJ Jw s('l', d in this ca:cp 1)'y howing; 
Oll' nonnn I pn)(' pdlll'(,s wllieh \n'l' followed JJPl"' 

to tlw LlCt that
o significancl' att;\C1H' 11w Od,oJwr S 1!)ljD , It't-(\ 

was datpd t('11 Ibys ai't'l' the ( omplajl1t W,tS iS ;tH'd. \. dl'aft of tJ1( 

Jdt.l'l' was forwnl'ctpd t.o the COlnlljsslon by tIll BIt'lan of 1)pcpptive 
P)'actic(' s on SpptemlJf'l' 2; , :lOt)!), six days eomplaiHt.isslil'(1.beforc 

The CommissiOlwl' to whom l, matter was :JssigllPll circulated the 
starr (lrnJt with a recollmendation that it be appl'on , w.jth cert.ain 

minor I'PViSjollS. No COJllJnissiOlH'1' obj(:eted , and the propof;(,d lett­
wns apprm' pd and dispat.cJH'd in dill' COlil' se on October oS , l!)()f) by tlu 

rdal'Y. TJwl''. wp1'e no (' omml111icatiol1f; , writtpll or o!'a,L bd\Y(' t'n 

:tny st,afl' JllPmh(,J' and any nH'mhl l' of t.hn COl\nnissioll n'g,!nli11g 
this ldil' r Jwt'\\'\'(,11 SepteJlI)(l' 2;\ , lDnn , ",1)('11 it. wa :C\11HJ1ittt'd to the 
Commissioll by the statl' : and ()ctn!wl' S. 1Dlj!) \\)H'11 it. \Y;lS nwikcllJY 
tlH'Sp(,J'(.tar,V. 

So Jal' as post.- OdolH' l' oS l!)(;!) , communications a 1'', (,()IH'(,l"H:(l , tl)( 

()1!mJissioJl jnstl'ndpd t.1J( (;t'Jll'ral C.011lS(',J ;uHl die S('lTl'ary to l'P­

d('\\ a!l matters sllhmittpll to 1'w, COllunission aJt,pl' S('ptpl111wl" :2:) 

l!l()!J , beilJ'ing in HJlY WHY OJ! t1le ,(.illrj(' ct of eig:u'ptte lu!\"('l't.ising, Such 
l'E'yjew has ()(('n mad!" , and it. J'p\' C',lh'(l no e;1J parTe ()mIJjllnjcatioll 
1'1'0111 lIny employee. Pllgagl'd jn th( P('dOl'llaIh' e of jJ1n' ;tigati\"e OJ" 
j))"os('('uting fnfH,j-OllS which ppl'tailwd in any \yay to t.hp l1H:l'its of 
this (' ast: or to t,lmt. of an y faetwl1!y l'(:la.ted procceding. Tlwl'e is 
110\n, ('r one comnnmicatio!l (bted l)pceJnlwl' 1 , J!)nD , l'PSlwdillg: tal' 
and UicOti110 (1(ln' Itising' . H(,c(lu'iO t.his InemOr;!l1d1!ll -hOJl1 tllC', stntf 
n'!'el's to the October 8 , J n(;D Jptkr to t.he (:0(1(, 1!t1101'ii- jtis 
q2:ual)1y n:latt d to the charge of improper ;r J)('J'(oco!nlli1nl(' Htiol1s 

made b \I l'eSpOlldE llt:c. ,Yhi1e \ye lw, lil've that. l'' SpOlHkJlh aJ' not e!1­

tit1Pd to disl' ()\"('l'Y of such (' OJllnllJlicnt.ol1 1)((,:J1!s( it is ('1l'i\J'ly Jlnt 
fOl'hi(ldPIJ by the . -\(lnlinistl'!1i- i\' p P!'('('dl1T, . \d, OJ' jh( COJ1llnissinn 

*11. is wrlll. o:,lIi eI1 11Jat tlil CnJlll1i""j"IIC: pr;I( li("i 01' J"' jl'W;Ilg; tIll' rf'CI\1\ll1r' 1111;fj"n 
1\1' "lllj01I' (!illa!., (' 111110)' 1-"" In/or In 1111 dl'ti;.il1JJ 111 illitialr a cilllpJnilit if; 1"1'111"1,. wi1iJi!1 thl­

IJ/.ir)". 111 Sr"tinJ) ;)(c) of tlil' ,\rllni11isl-.;lUV(' 1'j"()(','r!II1' e A('t, P(. rle!',,( 'J1'1I1 C(jillmi, 
i()JI r. iJuifn)(lli CI/I'ccr (milF/lJiNhillY , ,,lw()IS Inc., d (fl. , 404 F. 211 )'.':OS (D C: C\!' l!)fjS), 


