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1632 FEDEHAL 'iHADE COMMISSION DE:CISIONS 

19GG LGg F, C. 2261. Thai: order prohibits respondent from acquiring 
the whole or any part of the stock or assets of any flrm , partncl'E1hip 

or corporation cngaged in the retail sale of food products for a period 
of ten :years without the prior approval of the Commission. 

Hespondent had previously, on :March 26, lDfW , requested an order 
modification that would have allowed it to maIm acquisitions without 
prior Commission approval if the merger or acquisition was of grocery 
food stores with limited dollar volume of sales, and market shares. 'Ve 
denied t.he mot,ion because it had been found, in the litigation of this 
luattcr , that the retail food industry was 'highly concentrated and ,vas 
bp(' Olnjng l110re so , due in large part to the aequisitions by National 
Tea. '\Ve eonc1udcd that "under these circumstances , even minor in­
crea.ses in concentration as a result of acquisitions by this rcspondcnt 
should he carefnl1y examined. 

('spondent now requests th1tt wc modify the order so tha.t the Com­
nlission s prior apppoval would not be required when acquisitions arc 
made: 
of uo more t.han two retail food storps where 11lnkrupky proceedings, l1ehtor 
relief l)J'Ol'eedings under the Banl rupt.c:-' Act , re('eivership TJroceeding-s , or out-of­

court. crt'ditors ' arrangements (including, but not. limitpu to, assignments for 

the Iwnefit. of creditors) have been initiateo wit.h 1"eSIJe( t. to the firm, partner­
ship. or ('orporation which has hitherto been operating sH('ll stores; provided that 
ill the event: Nat.ional Tea Co. 'already has a retail food st.ore within one 'and one-
half (1112) miles of either of the stores in question, National Tea Co, shall dispose 
of .such oWer store ".-thin nine (H) mont.hs of t.he date of the Rcquisition of the 
alJplieabJe uew store; provided, further that in no event shall 'Natioual Tea Co. 

acquirl' the whole or any part of the assets of more than a total of ten (10) 
retail food sLores in any calendar year during tbe remainder of the ten (10) yeflr 

riod of this Order; and provided , furt.ber, tbat in any event National Tea Co. 
shall )"pport any such acq1lisition to tlw lfedernl Tn1(1e Commission within sixty 
(60) (lays of the effective date thereof. 

Hpspondent contends that it is necessary t.o lw,yc the order modified 
ill this fashion for the reason that jf it is to successfully acquire firms 
through debtor proceedings , it is necessary to a.ct quickly a.nd to make 
an 1l1conditional oiIer : and this is not possible when prior Commission 
approval is required. 

'Yit, h one exception , respondent has not attempted to show changed 
conditions of fact l or law, but, instead , contends that the acquisit.ions 
exempted by its proposed modification of the order cannot be ant.i­

competitive. Respondcnt maintains that becanse the acquired firm 
win be in financial diffcu1ty, and other firms ma.y outbid it, increased 

J Itf' pondent, in its Rep1y, maintains that "the current down-turn uf the economy 
I1n(l of the retail food segment of the economy " constitute a re1evant factual change. Vlc 
fnil tn see how the presl'nt state of the economy bears on l'esponrlent' s requestefl order 
JIodifkntion except in one neg-ative respect. A depressed economy may mean an in('rease 
in the llUmber of hankrupt fnod fl'tailers with si:!nifIcant market !:hares. The rel1\J( ste(1 

modifIed order Is thus particularly objectionalJle at the present 11m" 



TNTERLOCUTOlty OHD' .Kb J'-.I\,. 

concentratiun wil not be possible. \V c arc not per uaded by this n'ilson­
ing. The acquisition by rcspondent of a failing firm may, of CO!lrse 

illc.rease coneentration or pl'cl'cnt deconccntl'ation ill the relevant, 

market. As an example, slH:h an ac:qnisition by respondent may pro­
('hlde another firm from gaining entry by aC(J11isitjon of the failing 
cOlllpany, or , if sllch othcr firm is filrc acly in t.he market) from in­

nsillg- its cornpetiti \"0 strength there, Further, it may jncl'case. 
respondent' s market sharc jn an already concentrated market. \V c arc 
not persuaded that the proviso in the requestcd modjfied onler cfj' ec:­
tin'ly neutralizes this possibility. Under-the pl'OITjSO , respondent \VOllld 
seU allY existing store it nwns if the -acquircd finn is locnte(l \yjthin 
l1A lniles. \Ve doubt t,hat J''sfJomlent \vould be willing to dispose of 
nn older store unlcss .its acquisition of the new store would incri'asp 
or wonJd hkE:ly jnerease, its existing market share. 

The failing comp::lJ,V defense alluded to by respondent cl(ws not a.d­
ynnec its cont.ention that tJJC aequisitions descrjbed in the IYlodificcl 
order \vill have no ant:eOlnpE;titivc effed. \Vhcther the defense im­
muni es an aeql1isition 01' its only to be a fadm' in detcnninjllg ~.Yhdh­

er the, acquisition js in t1H pnolic intel'est. , it dearly doc,,= not rest npOJl 
the proposition that the :l'cquisition of a bankrupt finn cannot ad­
v1' 1'5l\1y affect competition. S. Steel Corp. v. Federal Tl'adc Omn­
1nis8/on 261, . 2d 5.92 (Gth Cil'. 'lU70). :Moreovcr , under the '; pl'cscnt 
1);ll'1OW scope" of t.hat d( fenSl" , there nmst minirnnlly be ::hO\\"1 not 
only thnt there is a. "gl'n, \'e proba 'bility of n business fnilurl'/' hut 
that tlH\l'C is " no otlwr prospective purchaser" and that the prospect 
of the acqnirf d company emerging from n receiversbip or ;bankrnptcy 
proceeding as a reorganized emnpetitive unit is " dim or Jlon-exi. tcllt." 
CitIzen P1J,blisli:ng 00. v. United ,, tate8 :3D4 lJ.S. liH , 137 - l;jD (1 DEHJ) ; 

v,TJ, 8. Steel Corp. Federal 7'1'ade Omn1T/t88'tOn , suppa. The l'Ylllcsf.eil 
modified order , in addition to pre( ll1ding nn evaluation of any anti­
compct.itive efIeet.s of the acquisit.ons, would not permit-, ;l(h (pmtc 
f'xa, mination of t.he faiJjng.-company-defense criterin as cJelillcaJed 
by the courts. 

cordjngly, re pOlHlcnUs l'eqllPst .for modification of the order will 
he dcnied. 

OHDlm DF.NY1Xfi PETITl() n !rfODIFY FINM-, OmJEIt 

This matter having corne before the Commission upon reSpOnd(3nt' 
petition, fied April 3 , 1070, reqllcsting modification of the final oJ'lcrj 
and 

The Commission having- considered said petition , the anS\VCT ('f t.he 
Dirf'dor , Burean of ReRtTajnt of Trade , 1n opposit.ion f,o said peti­


