
warranted by the fact.s and that these paragraphs, as modified by the 
agreed order, win not cflcetively prevent a resumption of the pra.ctices 
they pnrport to cover. The agrced order therefore is deemed UIHlccept­

able. 
The stipnlation of fads upon which the initial decision is based 

was cntered into subject to the acceptance by the Commission of the 
Ol'd( l' a.greed upon by counsel. 

\.ceol'dingly, It ,is mylored That the initial decision of the hearing 
examincr be, and it hereby is , vacated and set aside. 

It is further ordenxl That this matter be, and it hereby is , remanded 
to the hearing examiner for further proceedings. 

COIlllnissioner Elman not participating. 

CCM: Aln"S & GRAFTS , INC. , ET AL. 

Docket 8017. Order und Opinion, Oct. .15, 1970 

Ol'kr llenying re8poJ1:h llt ' r('fJIH-'st for perrnission to file interlocutory appeal 
from orders of the h('arilJ examiner striking a portioll of rf'.spondpnt.s 
II):-\y( l" to t.he comp1aint awl denying their motion for diseo' :p!,.\ of i:ertain 
Commission docnments; aud retllrning the case to hearing f'x:llliner for 
furt.her actioJJ.
 

Ol'lNJOX AND ORDl':R Ih:l\YJXG HEf Pfr.,DEKTS ' H.EQliESTS FOH PI' RMIS,sION 

'10 Al'PEAL AND REM. \NDlNG TO TUB EXA1IlNEH 

This matter is b( fore the Commission upon two rcquests by the 
rpsponclcntslJoth tiled Septemher 2:: , ID70 , for permission to file inter­
locntory appeal. The first Becks to pursue an appeal from the hearing 
(;xiLlliner s order elated Septelnbcr 1-1 , 1970, striking a portion of re­
spondents ' am3\ver to the complaint. The second is a request for per­
mission to appeal f"om the examincr s order of September 11, 1970 
denying in part their lnotion fo)' the discovery oJ (;ertaill Commission 
documents. Complaint e01l1 eptcllbel' : , ID70, fied in l:('.pal'ute('1 011 


docl1lJcnts their stat.cllJellts oppo iJlg the reqnests of the respondents. 
rhe exa.mincr s oreler striking a part of respondents tllSwer resulted 

from a motion by complaint COlUlSel requesting the examiner to strike 
thn e different portions of slH h pleading 011 the grounds that " the citC'(l 
portion of I'e q)Ondellt.s ' nnS\H'l' are immaterial awl jmpel'ti1H , an(l, 

n if true, do not establish a Jegal defense to the eharges contained 
in the ('ornplaint. ' The lwnring cxarnincr nfter rccei\-jng respondents 
:tlISWf'l' to sHeh Inotion, and without stating his l'' asons therefor 
gnllt,pd in part cOInplaint eO\lls('ls mobon and onlered that ft portion 
of Paragraph 4 of the ans\ycl' be stricken , which portion n' ads as 
follows: 



''-":'(', !-:!((',y(' 

luau r ,,,v.rn)'I)J .L J:" 'IUr: "', h"_LH-'':,,'-'"" )C'-. '-'-''u 

* * " wlhch On1"':- has obYiol1f.!Y lIot bPPl1 tllP "'Hi. it'd- of any f'ff "':ti\- e enforce­

ment proceeding-s, and but for SUd1 deI"pJktion Ow iusL11lt pl'oceeding wou1(1 not 
1m;,f' 1I8e-11institut-PIL 

The second request to appeal re1atC's to the order of tlH hearing 
examiner denying l'cspondents ' Ilotion for the (lisco.." ry of do('u­

ments to the pxt.ellt that they had rcqncsted "al1 Cornmission IlH'l10­
ralldfl correspondence find otlH--l' documents relating to complaints 
jnvcstigations or enfOl'cc' IlH' llt procc('(lings ag Linst Ramonts pllrsuant 
to Ow 1961 Federal Trade Commission Order in Docket 8217." In 
denying snch part of t.he request thc cxaminer appal'e.ntly V'laS eOll­
clITing in t.he argument of comp1aint cOtlllseI -whieh states ill part: 
To explore the Jmppeu1ngs in the Hamont.s matt.er would obfuseate 

fhe question heforc the pxamill('l' and would be of 110 prohatin valnc. 
aml "Thf', strps t.he, Commission iook to pnforce (,he order aga, inst 

amonts (10 Bot bear npon t.he pssC'ntinl allpgat1ol1s eont.rLine(l in tbe 
omplaillt 01' pl'ovitle a defense tllCl'(,(o. ' (.'-llSW( J' f-ilpd Septeml)(' r 8 

1970 to Tespondents Hlot.ion for diseon' ry) The lw,Hringcxarninel' in 
s order dpnying t.he statpd portion of respondent.s rt\lest for dis­

covrry gnve. no reaS01lS 1'01' his action. 
spondent.s 111 thei1' n'qllest for permission to appeal C"onsidc.1' these 

two actions hy the examiner to be l'Pla.ted. Tlwy a Iso construe his net.iOJls 

HS nwanjllg- that hp "'111 not pel'J11t tlwm to llwke one of their t' lainH'cl 

defeJJses which is 

that t.heir f,npplil' l' of W!IOtl fihre IJf1tpri:l1.'- wn:- l1Hh'l" 11 ('(':!:-e an(l 1)p"i:-t OnlPl" 

JJl"o!Jillitin t' the ,,:1IP of nntn' ajp(1 mah' rials of tlli:- 1Ji1111J'C :lml Owt tIt( f:ljl111' 
effN"tivf'ly to ('nfo1"(;(' 81H:1I 01"11('1" W:18:\ (.oJ\trjhl1till f":lHse to tJIP :.ill'I.. "\t11y 11;1111­

m:!!,le mi11('riflls Ilejug; iJi r(' l1()Hlpllts' hand:-" (R('(j11( t to npPl',1i from (lplIi;II I)f 
di:-('()vE'!. Y, pg" :2) 

The (' xnminl'r.lwl- tll( PO\\"' l' to strike p()rtioll of plcadil\gl- awl he 
may strikeH ClaiJ1H'd defense for 11ll 1''ilSD)l, :UllOUg othcn , that it 
is ('I('ar1lnd('1' :\HY of the f;)cts to 1)( pt'O\" ('d s1\ch \y'Onl(l not constit, lltl' a 

V;d1d def(,JJ (, to t1H' (' ()J)jplaiIlL (,('ti()!Js ), :L10 and ;). l(:t) (1):! 

:11'(' of tlu' \"ie\y, lJ()\\" 1". fl)nt :!1l1(,Jldi!1 2: or st.rikiJl : a. portiojJ of 
a p\(' adillg so as to (1(' : a party a dc'fens(' n' (jl1il'l'sill fairness nw,t 
this :H'!"OJ1 1)1' explicit ,11Hl111wqllinwHl. In tllis instanc.C', the examinc!. 

h:l$ not s:lid that.lw is tlcllying to r(,spol1d(' Jlb OJ1(' . nf1heir dpJel1s(' s, ;1nd 

it. js uJ1(('lta, in \\"Jwt 11(1' or llot 11(' d id;:o t'Yt'Jl t LOllg1\ the p:n'ti('s 1)(' c'1(l::t( 

that this IS thp ('/)", ('t of bis actions. lk 11;!s s::id l1othill :?: on what. tlJtj 

1 Of 1!1! thrr'f! !1o; tiol1f' of Ol( :111f'\\('r re(jllef'tf'rl strick,' !! h ' romplalnt C'(1l1t1 pl 11H 

f'x"minr. " Ftl'11f'k (\111)" a I'lirt of onf'. Hj f'l('('thr :lctinn (Tf'atf'S (lnnl1t whether SIH'h 01' 11('. 

y jh;,-,If. :IWPIII!!S tn a I"'il'('lioJ of )"f'f')1o!Hleuts ('I' li()l1s' dninl"l1 r!et"'l1kp, SilH:f' otlle1" 'IS 
;.",-s1:,1.1 \lIn,hiug- ihis dPj'PI1"1" ilH'hl!ling :t )""(f'IT1\('P to 1JH' Hnmonts ortkr \11'1"1' not 
,tri,.k('TL 

Cf, J2(f) or HH' 1' '01"1';11 nI11f' of Cid1 Pro(' pdl11'O' which p)"(ld(l(' that tbp ('0111'1:1111:\" 

11;'0)) ,J;(' f;1(;tio'11 ()f a l'.:l't\" " Ol",Jpr tTi(J,Pll :1!lY plp:1,Ji)l cnllbiuing- " :lIlY ill 11flripnl: 
rjpr"!J'-p nT' :1!1)" T"tll1nd;ll1t , ;J1m jf'I i:ll. imJ,(' rti!lf'"t 01' lllr1:IoI1S m:lt:h 


