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Jj, Li,q, an:-- futurc ::nHn'p of income you might recpjyc such as a vensioJ1 
"udal ":t'c\lrit , or 1l1PUlploYllelll. COlljH'usat:on and the .rear when such 
future (J/l'ee of iw' ollw is nnticipated to becomc due: 

Sig-I1'cl- ­
(Respondent)
 

ubsCJ'ibE'(1 and sworn before me
 
this -- - - day of - - 1
 

n. _. -­

J\L\.REMOXT COllPOHATION 

Dod:ct 8"/U,1. Order (/ul Opinion, Of't. 970 

(Ink!' !-1',\J)tiJJg- )'(' pOJLlPllj morioll for a ,,"aivl'r of pnge limitation , !1PlIying­
nil oth('1' JL"ti()ij,", of tIw rp pl!Jdt'nt. n(l l"f'tunting c:n,p to I\faring f'X.l111iuf'r 
helr::,J. 

Ol'JN!() \XI) ChUH:T Ih:;q ,G ISTEJ:L!J(' '(TT01:Y np,qrE TS Axn 
HEALI:\j)!), n Tn JTl'AJ::,(1 EX_ \MIXFI 

This maU,(-I' is befon' the' C01lmissioJl llP()Jl r(,spoJ1dent s illtt' rloeL!­
tuJ'Y appea.1 i\iH! n qnl' sts -for leaH' to appeal as Jollmn:;: (1) H('spoml­
1it \J1Jwa1 from Order DenyiJlg Applj(' idioils for lssntlJ\ct' (rf 1l1)­

JHH' JWS Ihu:C8 ')"('(I(' 1n fih'iJ October 7. H)(;!): (:?) Ht'sponcleJit s I l'pj(' st. 
for Lea V(', to Fill, Illtl'l'! Wllt()!'y \Plwa I from OrdpJ" Dl'llying Disc oyery
\ppli;' atiom; fil('d (ktol)(, 1' 7. H)(iD: (:\) HCS;H)Jck' J!t s Hpqul'st for 

f,(' n\"' j- n Fik Iiltl'rlo('ut, \ppeal Jr'OIl! Order ;-('!Jpc!ldiJlg T-I(' lIl'ing.s 
Ii!pd (kt.ol!!:r '.1 lDf;!): and finally (4) lkspoJ1d(,llt"s HpCjllC'st for Ll'
to Fil(, Itltp:'lol'itol' Y .\P/1(':11 from Ordt'1' 1)Pllyinp: Ht'qll(' t for C 'l'­
tilicat, joll to t1w C'0Il1I1i""sio!1 of " .:IotioH to ni !Jli::s 0:' , in tllp Altpl"TLn­
tin' . for _PJCIJ:lJ"Y I-l(':Ii'ing' Oil C011lming-ling of FIIJH'tioll Hwl Ex Parte 
CornmllJicatjons, ' fikd J\"OY(' il!)(l' 1ft IjJ(;D f'otJlplaillt (' Ol!llS(,j lill'd
an' plJl1f:n VI tJlis bltt' I' J'' fj\ip:-t 011 :\o\"(' mlw!" 1:. l!H) 

On Novern!Jel' ; lD()) 1l1)Sl' qllPJlt to th(' filing' of jts OC'tolH' l' Jj)(iD 

illtpr!oC1Jt()TY l'PquP:-ts and pl'ior to aIlY COlnmissioll act-ioa then'on,
nnd pl'jol' to the iiliJl ' of its Non' lnber 1D(;0 quest to appeal. 

1 J:""pnr'1"1;t :;,() no (),.O H'! j", 1!)(;!)
, fill'l 11 dO(,l1mrnt eTititi('r1 " EH!(' rgpllC I' :'lot10n 
f,q' t:! '" (; J-J(' ;!r;,, :: E G!1J ll"l' Onkr Id' Odolwl' 1f;, 1!1(,!)_ " T!li 1'PqIlP t was Hl()(1tl'rl h
1'('''I''\JH)eni " 1;,. (On to f'H loin tilP CI11111i,, j\!1l ;111\1 lI v thc C('mlHi""j"n f; '-!"lp\" i,,"II('
i:""Y(' f'" f;, :ii(j!I 17(j P C'. 10,'31) f' ;1lH, ,,llillg 1H;!l'jllg-" for 1:IP illtprim. Alldiliou:l11
1'''IHJllI1''J,t ..,?: O,- ,,,J' 27 , 1!)!J!, IIli,\pd for a \\ inc1" of jlngl' lil1itnti"Tl so as to JWI"Ilit 

!JIH' p,\ I '';1 1';:g ' ,"1' its l'f'qllp,.j It' :li'pe;li ;l to the rhrd'.1iJ1g or hl';u' i!ig--" w1lirh 111I1ion 
- i II I '(' ;'1" i1 J I p,l 
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r.del'tll 
l'espond( nt filed suit in Federal distl'id court against the F. 
Trade Commission and its Commissioners seeking declaratory and

\yas violating itsjnjundive relief, claiming tbat the Connni.ssion 
constitutional a.nd statutory rights. 011 Xon lnb('r -to lDGO , the 0.8. 

District of 111inois , Eastern DivisionDistrict, Conrt for the XOlt1lt'1'J1 

issued an order restraining: the Commission :from conducting hcaring-s 
or othenvise going forward with this proceeding until fnrther order

Fede' j'll Trade U01nTni88ioTi, 
of the Court.; JiaTenumt COTpoTation, 


G0 C 22()(). The COllllnission t.hereupon onKo.et at. Civil Action 


Kovember 6, HW!) , issued its on1er cancelJing the hearings then set 
to l)(;gin November 12 , HHiD lwncling the district coul'fs disposition 

, \ and pending the Com­
of tlw Commi.ssion s mot.ion to dismiss 

Inission s dp,l'isions on the Intprlocntory matt.ers in thi.s proceeding 
which a.re nmy before the COHnnission. 

The c1istrjet eon1't thcrc,lftcr on .January ;), ID70 , dismisspcj the, 

complaint filed by respondent and respondent appealed, Pending ap­
strailling t.he Commission

lwal , t.he djstrict court PHte-red an order 
:hom llolding: any further hearings. 

The Cire-nit Court of Appeals for the Seycnth Circuit n nderc,d its 
nel afInned the d('e, isioll

dceision 011 snch appeal on Scptelnber ;-\ IH70: H,

Y. cdc1'al Trod!! CO'/i, i8­.11aT(,Hwnt COJ''7)OIY!-. ion 
of t.he district court. 


i7: \:nn
8io'l , ei at. n F.211d 124 (7th Cil' )0TO); )!)70 Trnc1c Case:: 

, 1070, that. the
 
18 S. & D. 12;mJ. It also onlc1'pd 011 ScpU:mlwl' 


dislri-ct eourfs order of .Tannary Hi , ID70 re tl';\ lling the Commission 

fl'OlrJ furthl:l' procee(lillg pl' lH1in;. the appeal 1)( YHl' lt('d. 

TJms, th( COlnmissioll is Em," f!'Pl' to (. ontiJlH' i\"ith the intcJTnptpd 

pro(' l', edings -in this matter. 

Hcsj)olldent"s ap!wHl llHlll' fkdinn :U15 (1)) of the C,ommission 
H;0 dpl1y:nl'lks is from tlw, eXHmilH' \"S on1('1' i::sll('(l OdoJH'l' Hi. 1 

IICCR ftC/uli. This apppal

its appljeation for iSS11;111('(' of Sl1bpoC'llns 


is croSS referenced to n' spOlHknfs other rc(pwst filed ('ont.ernpor:\lU:­

ol1sly "with the appe.al Ti'hich ::t' l'ks lcave to file 1Jltl'r1ocutory appeal 

fl' OHl the same order of tIle examiner insofar as i1. (knit's on-wI" dis 

('o'" ery motIons mad!', by I'c pond('nL The otlW1" motions c1enierl WPIT, 

(a) respondent's motion Jor ne('pss to spec.ial indush. y sllrV( y find (11) 

its mot.ion 1'01' I'Pllciyed ('Ollsideratiol1 of cprtaln discovcry requcsts.
 

On the appeal from the order denying: snhp(wllils, rC'spondpllt. ,gen­

erally challenges the appropriateness of the examiner s rulinl! and (' (In­

tends his action is arbitrar . Similarly as to tlH' l''fPWS1,S to app(', 
involving the spe(:ial industry snr\"cy and otlwr discovery mattE"" 
discussed below: responc1ellt:s cllft.lpnge is ehirfly dirpctpd 'to t.1\\' l' 
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ammer s exercise of his discretion in denying their rcqUl 
8tS. In COll­

nection ,vith the subpomms the hearing examiner ruJed as follows: 
Respondent' s third application was made ex part!' , for Lhe issuance of discoyc:ry

snupoenas duces tecum toO 13 manufacturers of automotive parts '1' he specifica­
tions for said subpoenas call for a vast array of Rules data , uroken tlO\vn IJYnine customer classifications and muJtivJe geographic areas , Hud cOllshlpl'alJle
o1hel" data and documents, including names of cnstomers and financing of CllS­
tomcrs. '1'he data requested COYel" a minimum IJeriod of three years and , ill I'01lCinstances, five years. Based on extensive experience in similar cases, the C\:­
nmincl' ,,,ou)(1 estimate that it will I:nke over six months to aCCOInlili."h en'
minimal compJifUice \vith said suhpoena , as,\mming no motions to quash , limit- OJ. 
for prntr(,ive orders wcre med, 'Verc suell motiOJls jo be tled , and l:ypil' ,ll i!ller­
lO(' l1tOl.y appeals taken, a del a \' of at lea:;t: one Yl' L' ,voulf! en,"uc. The \' ,1sl: bulkof' the data and dO(,l1l1wnb:; songht bv respondent are eiOwr plainly ilT\'Jt'\'1It
or their relevance lias not been adequutely 

cleUlOnstra!:ell in its npvlielltiuJ1. 1'011­side1"ng tlw la,teness of Ow hOllr and the dl1lJions l'elcY:1Icc of mnch of \\l1at issonght, the examiner is not disposed to issue the req\1e :;ted :,nhpoenns dllces
tecum , aUfI await the filing of the USlUlI third-party motions. ShouJd tJH l'Ch' vnJlCe 
of any of the data be demoIl!:trated a:61.er the start of hearings , rpsvotHlent: Jl;!.\
renew its application on a mOTe limited basis


, and apprOIJriate arn1HgC'ltH,'n!f' ('11be made to recess the hearing's to permit discovcry ll ces,o.aril'y defP1Tl'll . (ChdPIDl'nying Discovery Apl1lications , filell Octouer Hi, 1D60 PgK 4 and;;)
 
The hearing examine!" has broad dis('retion in the discovel'
 ' arca.

There has been no showing here of any ahllse of his 
c1i cl'etinn. JloJ"('-

OVl' , t.he rxarnlncl' has indicated that if the rClenL1JCD oi' the data
 
shonld latel' be demonstrated , respondent may renew its application
albeit 011 a more limitcd basis. "Fe do not beheve that this uPlwal 11(8
heen jnstified llndfH, tlw Commission s Rnle Section :1.35 (b) and it wi!l 
accordingly, be denied.
 

The l'CqlH'st to a,ppeal from the exa.rniller 
s order fie(l Octobe!' IG
 

1 fHH) , so f(!, r as it denies respondent' s other two motions, in effect raises

for l'C'('onsiclcration matters previously presented to the 
COITunission.
On t.he "motion for rcmcwe(l considel'aLioll of cmtain diseovcry l'e­
qlH' St.S " the exarnineT notes that he previously denied sueh rcqnC'str:(l 
discovery by h1S order of April 7, 19G9j that a request for permission
t.o appeal snch order of denial was denied by the, 

Commission; and

that respondent has presented no snhstantialrcasoll for modifying his 
prior order. The exa.miner notes that the type or discovery song. 

would only resu1t, in protracted delay and serve no constt'H'tive 
purpose. 

The respondent's second motion dcnied seeks "access to sp( ('ial in­
dust,ry snrvey. " Th( examiner conc1nde(1 t.hat this request was aetua 

11 \.
a motion for reeonsideration of his ordpr of April 2 1!)()9 , denying. s11ch
request, and as to whjcll a requpst, to appeal was also opni('d. TJH' 



--- ---

_"M" 

examiner states that respondent has ad "anced no substantial new 
l'eaSDllllot previously considered by him and that ''lere he to grant the 
request, it would result in a delay of from six months to a year or 
more. Finally, thE', examiner suggested that to the extent any of snch 

material ma.y be rclevant for defense purposes , respondent may renew 
its application at the end of complaint cOlIDsel's case- in-chief. 

On both these maUers involving pretrail discovery, the examiner , as 

sLatmL has broad discretion a.nd no showing is made that he abused his 

discretion. Therc has been no adequate showing here as required by 
Commission llule SceLion ;). 2:- to justify an interlocutory a.ppea1. 

Sll('h requests \vi11 therefore be denied. 

The n:spon(lent , in its rcnulining dOe1ll1ent fied October 27, 1969 
rcquests leave to fih an appeal from the examiner s onler scheduling 
hcariJigs filed October 17, 1969. Respondent raises two main point.s in 
this l'C'(l1wsL
 

The first rcIates to the examincr s conclusion that the proceeding is 
re;Hly for trial. Hesponclent's argument under this point concerns 
details of the avajlabi1ity to respondent of eomplaint. counsel's 
P\"idellce ine1uding "basic statistieal evidence." A pa.rt of respond­
ent's complaint seems to be that there have been delays in the 

turn iJlg over of this rnaterial particularly in its final form , and that 
it therefore needs more time to prepare its defense. This point was, of 

course, made about one year ago. The intervening period has assuredly 
gi ven respondent ample time to review the materials and prepare its 
defense. ,V e recogni:a that respondenUs argument goes somewhat be­
yond mC'Tely seeking additional time it seems to be suggesting that 
it. is not. receiving the production of certain of the documents to whieh 
it is C'lltitJecl for the purpose of preparing its defense. It claims for 
instance it has not been furnished "summaries" of the expeeted testi­
mony of some 40 ont of 7;") witnesses whieh eomplaint counsel has 
imlieatr(J they will call , allegedly in defiance of the hearing- examiner 
ordel' 

The question on the completeness of the prodnction ordered seems
 

to us to be qldte clearly a matter concerning procedure and the COTl­

duct of t.he trial which should be left to the hearing examiner s discre­

tion. '\Ve do not believe there has been a showing he has abused his 
discrction in seheduling the formal hearings to begin especially sinee 
as indicated above respondent has now had an additional year for 
preparation. 

The second point respondent raises on this request is the assertion 
1Vashington C. as the appro.that the examiner erred in selecting 
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Pl'iatc place for trial. On this i8S11P of \'('nuo Ow examiner held as 
fOnD v;;: : " In the cOllsjdcH'cl jlHlgmcnt of the examiner hearings \\" ill 
pl'oC'u-'d with far moJ'c expe(1ition and \\'i11 C(lnse J1nch less ovcra.l 

incoJl\' ('ninwc if they are held in '\Vashington. D. " lIe also ifHlicatcd 

that should it become necessary to I'' ('('ss at the end of complaint 
eOll11seFs casc- in-chil'f he would give fl1rt1u: 1' consideration to a l'eqlH 
from l'espoJl(leJlt as to the IH' ssity for sdting defense. hearings 


hi('ago. 
O are of the view t.hat the examil1Pl' here appropriately exercisC'd 

his discretion.in balancing the various intpH'sts 011 this matte, I" of place 
of trial. See aJso tlH' court s discussion of this issll in JlaNjmont Cor­

poration v. Fedcl' n7 l'T(ule (/o7J1/nissiO'I , fil!/HI' There has hl eIllio show­
jng here t.o justify an apppalunder Section Q;- of the Conlluissioll 

ru1ps: tfwrefol'p : respondent s r('(iuest \\"j111)(' denied. 

Finally: l'espondent 011 XovPJlbcr hL HHi \ subsequent to the clay 
t.he Commission l"flS l'cst.rained in tIll interim from further proceeclings 
filed a re(j1lPst titlpcl as follmys: 

He:-poIHleni' s Hpqll(' t for Leayp to FiJI' fnkrlrl('lll:ory Appeal from Ordt'l' 
J)pnying Re(jlle t for Certifcation to the Commbf.;jon of '; -:lotion to JHsmi.-.s Ol' 
hJ the Alt.eruatin' , for 1'1l'lJnr.r IIt'nring 011 ('ommingling of Function:- alltl Ex 
l':!l't , ('olJJBllJlkHtions. 

spondpllt. elajms that it was error for the hearing- eXaJninel' not to
 

c-e. rtify its motion concerning aJleged C,f: parte activities asserting that 
t.he- m060n was ach1ressecl to the Commlssion s administI'ati\T dis:' 
('n.tjon. Respondent. attached to its requl'st :1, copy of its motion 
rnlitJeel : 

l\otiOJl t. l)jsIHi:"s (II'. ill till . .:lt nJ;!tin' . for l' jr' l1,u J!!';lring- on COllmin:,' Jillg
 
of FJmdinns Hnd Ex Pnrte ('()lllJll1JitatioJls.
 

,sinee t.he motion is in fact before ns as if it had been certified, lye 
beJieve it is unnecessary in the ciremnstanees here to consider the as­
scrtion of ('1Tor for failul" to certify. ,Ye "\"ill go imrnedjately to 
eonsidcrabon 01 the Inotion. 

Hpspondent in its motioll, bases its claim of ex paTte comrnunications 
on tJll statements made hy cmnplaillt cOllllsel relative to the rolE iJ 
this proeeeding of Steven Kelson , a.n economist employcd by the Com­
mission. It is a vprrcd tha.t ('omplaint cOIUIsel stated amollg ot.hcr things 
in their motion filed SF ptemb('r If) , 11:6$\ contcllcling for \Vashingtoll 

C. as the place of trial that 
 Il' N( lson " is frNll_wntJy consulted by 
the, Connnissioll awl senior staff memlw;:'s regClrding in.dual baek­
grol1.Jd and poJicy illtlw automotive pi rrs industry, :1 * :;:" It claims 
that this adJnission eonst.itittes n.n acknowl('dgenlcnt of a violation of 



",,,, , '";& 

1"'\ l J'.n.u' uvu LV" 1 V'll.n' 

ilw COllnnisslon s own rules, the A(lministJ'ative Pl'OCPdtlH-', Act :UHJ 

the eOllstitntlona.1 glll1H,ntecs of duc pl'oeess. 

Comp1aint. connsel jn tlH,jl' respOlisP, filp(\ Xov(',mbpl' 1 1 lDCiD , nt.­

tnebcd their l'' sponse to the examiner on this isslle and :ll affdavit 0-1 

1\11'. XelsoJl. Tn the Jattcl' dOCllIwnt , ;\11' elson stat!'s. am otlH'­

things: 
tnrf l''('nmllPlHl:lti(in to tJ)('f.ill('f' my participntinn i1l helping to j!I PIIJ1H' HIe 

lH-' a !2ai\l t. .\Lll' f'J,l(l;i.t (\\1' \101' ,1­('nmmis,"'ion that a proj)osf'd cOlnpl:int :-:hnnlft j 

tion , I have had no e:T parte comllunieation of any l;ind. writtt'll or "('i' hnl , b 
'\Jnrem()nt ('mnlJl::int (D. , .,7C-:) or :1l!Y 

,n1Y of advice or otlllnyise , concerning the 

aspect t.hereof "ith the Hearing Examiner, the Commi:-sion , fWY ('nm:ni:-:-iuwT 

or :my memher of any ('mnmissioner S personal stnff. 
,''1'111//' in ('(111­Federal Trrule Comm, i88irFlJ 

The COllrt in JI(I.-Te1fwn.l v. 

siderina this issl1e held that the facts ontlined to them "do not CO)1­

st, itllte ft ,.iolatioll of the, dod.rjnc of sppnJ'ation oJ functioil::. " 'fliP 
cit and on

Commjssion ('onchldes on the basIs of ?\1r. )Jelson s afl-id 
J\11'. eJsnll sim'the. basis of the knowl('dge of the ConunissjoneI's that 

the issuancc of the complaint here nndcr l' fll't ;; of tliP Con1JHission 
(-rJJillg flu'
e;e j)(l"te enrnmnniC'alions rOJ
l'uh-s ha.s not engag-rd in 


:Jlal'emont matter of any kind ,vith tliP C()mmission. wit.h an v (' om­

lnissioner 01' any ofleer 01' eUJploycc of the Commission (,ollwct.rd witli 
, t)H' (' ",,,ill be no s11('h cc rnn111Jlic:t':tlw decisional proc('ss. FllT'th(-l I!Ol'
 

tions. \,rC be1i('n th(-:re ha,s been a complpte s('pal'ation of fund, ions jli
 

this mattpI" fully In ftc-cord -with the Jette\' :Iud the spirit of e('- fJ(c)
 

of the A(lmillistl'atjn Procedure Ad, :md tlw (' o!1nnission s Tl1itS; 

)\('spo11(1("11(S rNjlH'sts in its motion to dismiss or in the itltel'nM:vr. 
LId e;t jm,ecl ('ommin!!ling- of :fnnctions
for ph' JJ:LJ' Y hearing 011 a.llp
 

eOlnnnmjeations filed October 2:\ 1 DOD , wilJ be (h nicd. Aee(Jl'rlingly,
 
That l'cspondent\ rnotioll Jnl' n w liyE'\' of pa !.i' Jillit,l­

hon on its l'' lpH'st to appeal ns 10 the s( h('d1l1ing of lH' :J,rings !)(' . an, 

jt herehy js, grHJltpc1. 
10G 

If ordrrer!. 

It ,is .flo,thr'' ())'r!e'w!. That I'rspolHlcnt:s a Ji 1)( a I filpd CktotH' l' 27 

from the oreler denying applications i\)1' t1H', issnancc of SHhpol'IWS 

nc1 it he,1'('l))' is , denied.d!(C(;8 tee-U:II, , fJ,


That l'f'spondrnCs )'1 ljlJeSt filed Od.ober 27'It ';8 fU:l'ther ordet' 
lOG!) , for leave to iile interlocutory H,ppeaI -from order dcnying discov­

ery applications be : and it hcrcby is, denied. 

I tis fUTthel' ordered That rcspondenfs request filed Oetobel' :27 
1969 , for leave to file. jntcrlocutory appeal from order scheduling hear­

ings be., and jt here.by is, denied. 
tis fwrtlwr O1'deTerl That .respondent's motion to dismiss or , in th 

alternative for plenary hearing on commingling of functions anq 
communications filed with the hearing examiner and treatcdem parte 
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as lJaving' been certified to the Commissioner on November 10 , lD6:J 
, and it. hereby is, denied. 
I t is j1tTthe1' ()T(lwrrxl
 That this matter be, and it hereby is , returned 

to the hearing e,xamincl' for further proceedings in accordanc.e. with 
the Cornmissioll S Rules of Practice. 

ASH GROVE CEMENT CO. 
Docket 8785. Order and Opin'ion , Oct. 1970 

Onh' l' gr: llti1Jg :111peals of re.c;llOmlent from hearing examiner s order granting 
llotiom.; to quash t;u!Jpoenas directed to two concrete companies , st.riking the 
hen ring examincr "" orders relative thereto , denying respondent' s motion for 
issnance of 8ubpocna to Acting Director of Bureau of Mines, and returning 
case to examiner.
 

OPIXION .'':1\ D OHDEl TIUUKG Ql\"' IN'l'EHLOCUTORY AI'PE.\LS AND ThfO'no
 

CERTIFIED TO THE COl\IHISSIOX
 

This matter is hefore the Commission upon byo separate interlocu­
tory appeals filed by the l"espolHhmt on September 21 1970 , and upon 
the heaTing- exarniner s certiiication to the Commission of a motion by 
respondent for the issuance of a subpoena duces tCC'll/ln to a govern­

ment oflcia1 , fied September 25 , 1070. Each of the appeals dea1 with 
an ordcT of the hearing examiner granting (one condit.ionally find the 
ot.her wit.hout. pl'ejlHlice) the motion of a third party to quash a sub­
poena (hu es teet/Tn issued to it at the instance of rcspond(mt. 

The first appea1 we win consider is that fi1ed on September 21 , 1970 
Jrom the hearing examincr s order conditionally granting thc motion 
of Denny Concrete C01npallY (Denny) to quash a subpoena duces 
tecum served upon its president, J. Gilbert Delluy, at the instance of 
respondent. In its motion filed September 3, 1970, Denny states among 
other things that " the s(:ope of the Subpoena is unreasonabl( in that 
muc)l , if not all , of the rcquested data ha,s no relation to Respolldenes 
ImS1.11eSS and to require Denny Concrete Company to compile and pro­
duce the data w011)(l pla,cc an onerous burden , physically and econom­
icnlly, 011 the company. 

The hearing examiner conditionally granted Denny s motion in 
an order fied September 11 , 1970. He heJ.! tJmt Denny hlld not carried 
its burden of shmving that its various allegations should be granted 
with the apparent exception of thllt above quoted. Stating that the 
COlnmission s rules arc silent on the question posed by the c1aim of 
onerous burden , the hearing examiner applied Ru1e 45(b) (2) of the 
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Federal Rules of CiviJ Procedure. RuJe 45 (b) in its entirety reads
 

as follows: 
(b) For Production of Documentary Evidence. 

s directed to produce
A subpoena may also command the person to wholl i't 


the books, papers, documents, or tangible things designated therein; but the
 
before the time
court, upon motion made promptly and in any event at or 

specified in the subpoena for compliance therewith, may (1) quash or modify 

the subpoena if it is unreasonable and oppressive or (2) condition denial of 

the motion upon the advancement by the person in whose behalf the subpoena
documents. oris issued of the reasonable cost of producing the 'books, papers 

tangihle things. 
1rg\les principally (1)

Respondent in appealing from snch ru1ing 


that Denny did not ask for the reJief grantcd; (2) that a mcre cJaim 

of economic burden with no specification of expense would not support 
a motion to quash and (3) that rcspondcnt is unaware of any preccdent 
of applying Federal RuJe 15(h) (2) in Commission practice. 

Commission adjudicative proceedings are not governed by the Fcd­
eral Rules of Civil Procedure; rather they are conduotpd under the
 

Commission s own duly promulgated Rules of Practice. 'Ve would 
add however, that while the Federal rules :1rc not applieabl , the 

standards developed by the courts in interpreting such rules are 

frequently informative and useful in applying the Commission s rules 
Docket No. 8435 , 62
 

to speeifie situations. L. O. BalfouT 001npany, 


FTC 1541, 1516, footnote 14 (order on interlocutory appeal issued 

May 10, 1963). 

As to the appeal in issue we hold that, not as a general rule but in 
fL particular instance where justice and fairness so demands, the ex­

aminer s powers are suffciently broad to require tIle payment by a 
r('spondent of appropriate and determinable expenses connected with 
compliance by a third person with a subpoena issued at the instance 
of g, respondent. Additionally, if fairness so demands, it is fllrtlw, 

within the examiner s authority to require that such payment be made 
in advance. 

;Ouch rclief should not be given antomatically on a mere claim of 
eCOnOJIlje burden. J\10l.eover, we believe the expenses chimed s110uld be 

of f\,n lUllSlU11 nature 'i. something more for example than the costs 
of rOlltinpJy pulling re( ords frolll files in the ordinary sitnation. In 
this instance , Denny h:1S not specified the expenses which it 'will a.1­

Qcdly incur. It seems to us therefore that it- would be diffclllt j-f not 
impossible at least without negotjations for respondent to tender in 
advance the cost of the production. "There no specific costs a1' ' mC'll­

P'(J:r. v. J/OIi.1 Cf. Mile?" v. Sun Chcrnicol CDrp. (D. C. N. J. H)52), 12 F. D- 181; 

v. 7'1" ,'tnl. e 'l' heatre 001"fJ.F. Supp. fi7:: , 1077 (D.C. RD. Olda. In:3!)) ; State Theatn' Co. 

Ulrich Jit1/yl Ga. oli1Jc CorTi (D_ D. KJ". HJ42) ,D. ::81;
(D.C. NeIJ. 19.1l), 11 r 
2 I" KD. :;7. 

467--20T-- 7:1- 1(J(, 
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tioned , and the examiner nevertheless doten-nines that there are or 
might be lUlusual expemms for which compensation should be made by 
respondent in advanec, it seems to us that as a praetical mattcr some 
determination should be made of the alllOlmt of such unusual expcnses 
or at least an approximation thereof so that the tender can be made by 
the respondent. We leave it to the examiner to work out the hest 
procedure for accomp1ishing the n slllt we have outlined. 

In the circumstances , W( will grant the appeal, strike theexamjner 
or-dr.!" conditionally granting Denny s motion to quash and return the 
matter to the examiner for further consideration in light of our vim:vs 
expressed herein. 

The secOJHl appeal for 0111' consideration is that filed by TesponoNlt 
September 21 , 1070 , from the hearing' 1:.xa.Hllll s order granting- the 

motion of Olat,he TIeady-l\fix C o. (Olat-he) to quash subpoena d1(, r:C8 

frxJ.u/tn. Olathe moved 011 A ng-nst ;- , uno , to qnash subpoena UGC8 tecum 

served upon it,s prcsideut, Delton E, Da.vis , at the instanee of rp.spond­
ent, The hearing examiner in his 'Onh l' fied Sept.ember 11, uno 
g'l'anted the motion t.o qnash ,,'ithout prejudice t.o the reissuance of a 
npw snbpoena rlUU'8 tec'/lr, 
 subject to its ( onformit.y with t.he Ipg-al 

,quireInpnts (1c' s('ribed in his onlel', In s1Ich order lw rpfers 1-0 the 
nle 45 (b) and ((' ) of the Fedcral Hnlps of Civil Procedure : and the 

l"cqu1reJ1lCnts theJ'eof,
 

Olat11c\in its mot.ion t.o quash , daimed that the specifications of the 
sllhpoe,na 1 through 10 would l'P lli)'e it t.o transport virtually every 
corporate record t.ha.tit has ma.intainl'(l for t.he years speeifi('(l, which 
jl-, assert.s " ,,"ould be nn(luly burdensome , oppressive. and Ul11'' a.sollable. 
01athe fudhcr asserts that respondent has not tendered to it " r he 
necessary witnoss fees nor the necessary costs of transport.ing j-
records reqnested in the spccHications to Washington, D. 

The exa.rniner in his order granting Olathe s motion states as he 
did in the Denny matter that the Commission s ndes are silput on the 
fIuestions posed tIlf,reby and that theJ'eJore lie would n' )Qrt. to Rule 4-!) 

oJ t.lw Federal Rules of Ci,'il Proce(ll1n , 1Yhile he states that the 
sllhpot'na is subject to H111e 4f1(b) (2) of t.l1( Federa.l rules, he a.ppar­
ently specifically applied Rule 1;,(e), the rclevant part of which states 
as follows: 

('l'vi(' e of a suhI10ena upon II j)el'SOIJ IHnnecl therpiJl sha11 11(' nwde hy (lp1iyprinp, 
:l ('0)1:"' t.h\ r(')J t.o such IICI'::ml and by jplHkl'ing 10 him the feps for one uay 
attt' JH1aIH'(, 111(lt 11(-' miI( ;-lge allo\ved by law. 

Hespondcnt arg' II' s ill this (,oJlH'dion among. otJll'l thiw. !"s in) that
 
f!5(c)H1l1c is inapplicable to COlnmission pJ' P('djllgS (1;) that the 

questioll is in fnct co\'cred by Commission Hlllc 4, :1 (a) and (('), (e)
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that Olatlw, s motion does not ask Jar the relid granted and (d) that 
if Hu)c 45(b) (2, ) governs, it \\'H.S improperly applied. 

'Ve ha.ve previously Htated that the Federa.l Hnles of Civil Proeedure 
do not govern Federal Trade Commission adjudicative procep,dings. 
The Commission s rules on the payment of fees and mileage provide 
that: "Any person compelled to appear in person in response to snh­
poena shall be paid t.he same fees and m1leage a.s are paid ,vitll€sses in 
the courts of the l;nit.ed St Lt.es. " (Section 4.!5 (a)) and that "The fees 
and mileage referred to in this section shall be paid by the party at 
whose instance deponents or witnesses appe lr. ': (8eetion 4. 5(0)) Such 
provisions , as we construe them , are not explicit 011 the question 
advance paym(mts. Normal1y, in Commission proceedings , fees and 
mileage aTe paid at the time the witness actual1y appears. Ilmvever 
the examiner has discretion in such matters and he has suffcient 
authority in particuJar circumstances where justice and fairness so 
require to direct that the paYlnent of such fees and costs be made in 
advance. On the question of transportation costs, if t.hese tre found 
to be uIlUSmtJly burdensome and fairness requires that a respondent at 
whose instance the material is being transported pfty such costs, the 
examiner in such eil'eurnst.ances also has the authority to reql1ire the 
payments be made in advan( e. IImvever, as in the D( nny matter abm' 
a determination sllOuld ue ma.de 011 the amount of s\1('h costs so that 
an advance tendcr can as a practical Jnattr r be pl'oyided. To the 
extent that the examiner is requiring in this inst.nr,c fl(hanec payment 
for ot.her produetion eosts, whatever thcy luay be , the same eOllsidcra­
tions apply here as in the Denny matter for a determination of such 
costs. 

Accordingly, we win g-rant the appeal as to thc Olat.Iw matter 
strike the hearing exmniner s order qnashing the subpoena directed 
to Olathe and return the mattcr to the hearing examiner for his 

further consideration in Jight of the views expressed IWl'lll. 

The final issue before 11S in this pl'oecediIlg concerns the certific.ation 
to the C;ornmission by the examiner on September 2:') , 1 H70, of the 
motion by rcspondent for t.h( d/wes te.C'/'/IH t.o aissuance of a subpoena 


government offcial \",'ith the Lminm" s re,commplldat,lon of deniaL 
Respondent on Septernber 8, uno , moved pUl'snant t.o H.nlps :- 7 and 

(a) of the CommissioJl Rules of Practiec for the issu:lJlce of a 
subpoena ces te(;'/J,1n o Dr. Earl T. Hayes , Acting Director of the 
TIUI'' flH of .JiJ\es , Unit.o(l States Dept1rtrncnt 01' 111t,e, l'iol'. The sp('('ifica­
bon for the reqltested subpoena was ftttaclJed to t.he applicat.ion. The 
snbpocna sceks th( production of SOlll'ee material from 'which the 
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st,atist.ieal tables and summaries from Bureau of 1\fines publications 
specified ,"ere prepared. The tables in issue , ViTCl'C offered and rece.ived 
in evidence as Commis.sionExhihits 49 through 55 and 68 and 69. Re­
spondent claims that it has been denied the chance to iTlspc( t the basic 
data froIl ,yhich Hi'?, tables y, pre clr,UYll and that it. has been denied t.he 
opportunity -for cross-examination of complaint counscPs evidence due 
to the fact that complaint -connsel nssertedly d-j(l not eall a witness 
familiar with the data. It asserts that the information it seeks is neccs­
sary in order to aiIord it the right of cross-examination r garding the 
l'pfel'ed to exhibits. 

Cornphlint-, counsel ,U1S,,-01'('(1 on Sept, ember 1R , lU70, contending- that 
poJlcll'nt has not shoV\rn thl' necessity for aIHl the relevancy of the 

specified material as required by 3.:)7 (b) of the COllllnission s rules. 
Fllrther, emnplaint counsel state they do not intend to ask Dr. IIayes 
01' any other oflci tl of the Bureau of Milles to testify concerning the 

-.hibits. They asse.rt the exhibit.s were offered pursuant to 28 D. 
17;-1;- : which t.wy argue exists to prevent offkials of the government 
from frequent appearances to testify about offcial documents. 

TJw hearing examiner in recommending that the motion be denied 
ooserves that among other things the request would a.ppear to require 
a lengthy and burdensomc production task not necessary to any appro-
pJ"ia.t disc-on' !')' purpose in tlw ("asp awl ,Yolll(ll(, Ld ill hi opinion to 
delay in the triaJ of the matter on the merits. 

It appears that the issue here relating to the receiving into the
 

,"cord of the Bureau of Mines statistical tables and the purpose for 
which such were rcccived has been previously considered in some form 
hy the hearing examiner and the Commission on two occasions. The 
first was in connection with the examiner s order of .Tune 1i\ 1970 

de,nying respondent's application for a subpoena to produce documents 
from the Commission s files. An appeal from that order was denied by 
the Commission by its order issuP,d .T uly 15 , 1970, upon the ground 
among others , that no showing had been made that the hearing exam­
iner had abused his discretion. The second occasion was that of the 
hea,ring examiner s order of August 19 , 1970 in which he denied some 
of the specifications of subpoenas including those which ca11eel for 
the underlying statistical :information submitted to the Burean of 
l\lines by the ten companies to whom the subpoenas were directed. 
The. Commission in its order and opinion of September 18 , 1970 , de.nied 
respondent' s appeal from that order. 

In the la.st referred to Commission order and opinion we stated that 
the record shows the hearing examiner has considered the substance
 

oJ respondent's request, heard substantial arguments thereon in pre­
trial proceedings and that hjs order suggests a eareIul we-igh1ng of
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the interests in the matter. We refrallled however from deciding the 
correctness of his order one way or another. We ruled only that he 
did not abuse his discretion and that the merits of the issue would not 
be reviewed by the Commission nt such stage, of the proceeding. 

It seems to us that what is involved here on the merits as suggested 

above is a question which again concerns the correctness of the hearing 
examiner s rulings respecting the receipt of and the purpose of the of­
feriug of the Bureau of Mines tables. He in effect has held that re­
spondent' s inquiry into the source material is lUnecessary because the 
exhibits were offered only for a limited purpose and that "no proof 
would be oHored or findings of fact proposed as to the competitive 
effect of the challenged Kansas City vertical mergers as respects the 
alternative reJevant geographic market alleged in the complaint as 
being the United States as a whole." (lIearing examiner s order filed 
Juuc 16 , 1970, 1'gs. 7 and 8) 

It is clear that the examiner holds to the same view since in his 
certification he states that the purpose of respondent' s request in vari­
0us different forms has been previously presented to the examiner and 
rejected b:y him and he recomrnends the denial of the certification for 
the reasons so stated as well as the other grounds referred to. 

The Commission heJd in the prior orders mentioned that this is a 
discovcry area in which the hearing examiner has broad diseretion. 
To allow the subpoena here sought would have a direct bearing on 
the eXaIniner s prior rulings and his control of discovery and conduct 
of the lwneeedings. VV' e do not reach the question therefore as to 
",vhether or not respondent has shown "necessity" and "relevancy" as 

required by Section 3.37. We hold merely that this matter concerns the, 

hearing exmniner s discretion in the discovery area , and that no show­
ing has becm made to justify overruling him in efiect in his I'u1ings on 
the question. "\Ve do not address ourselves to the correctness of his rul­

ings; ,ve hold only that he has not abused his discretion. Respondent' 
motion will therefore be denied. Accordingly, 

oTde.rcd That the respective app a1s from the hearing examin­
s order conditionally granting the motion of Denny Concrete Com-

If, 1:8 

and the hearing examinee s order 
granting the motion of Olathe Ready-NIix Co. to quash subpoena duce8 
pany to quash subpoena duce8 tccu1n 


teC1J17, , and they hereby are, granted. 
It ,is f'uT,the?' ordered That the respectjve orders of the hearing ex­

aminer filed September 11 , 1970 , conditionally grantjng the motion of 
Denny Concrete Compnny to quash subpoena d1J,ces tecum and the 
motion of Olathe Ready-Mix Co. to quash subpoena duces tecum 

and t.hey hereby are, stricken. 
That respondent's motion filed September 81 t 1:8 f1J,TtlW1" ordeTcd 

HJ70 , for the issuance of a subpoena d'Uce8 tecum to Dr. Earl T. Hayes 


