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Acting Director of the Bureau of :Mines , LTnited Sta.tes Department of 
lnterior be , and it hEreby is , denied. 

I t ­is furtheT Ord61'ed That this matter be returned to the hearing 
examinnl' for IUl'UICl' proceedings in accordance ,vith the Commission 
l'll1cs and consistent ,vith the Commission s vie,vs expressed herein. 

FIRESTONE TIRE & ReBBER COMPANY 
Docket 8818. Order O/ul OpInion, Ocl. 1.9"/0 

Orll(' 1' gr:llliilll'; :SOITl' , Jue. , kol"C to intervene ill C:I,"C for the Jjmit:ed purposes of 
1) rln ('ntillg' eyidpll('P of' public int!' l'c.c.t , 2) presenting briefs nml oraJ :Jrgu­

litHlt, Hnd; ) eXPl'cising c8rtaiu (li e()very rights. 

En.\m)LXG liEQli:EST OF SOUP, INC. , FQIr I.E:WE To FlLi' 
IXTu:!/XTTOHY ":\I'I' F.\L Ti'I:OlU Ai\ OnDIm UF TnE III"-\l:ING EX,\l\UNEH 

Ih:, NYIN(; ITS A:\fENDED l)fOTlON To INTEl YENE 

ST- \TF::UE?\T BY 1\I.\cIxTYl- 001n'ln-f88ioneJ': 

frlv law students have fonncc1 a eorpornt- iol1 styJed SbHlpnt.s 

Opposing t n:f'il' Prn.cticl's , Ille. (hnrcimt-tcr Ivf(?ITed to as "SOlTP" 
SOlTf\ on Sept.ember 1 , 1970, filed ,yit.h the hC'Hl.ing examiller 111 

his In:!t ('r a HlOt.ioJ1 to lJllT1T(' ne in his pl'o('C(" liJl(,' , T!il' )l:' :Hl!l 
amine, !' by order ela.t.ed f'kptcmbm' 18 , lU70, denied SOUY's amcmded 
mot-ion on the gnnllc1 that jt had " failed to show good canse" as l'e­
q1l11'('(1 by Section i) (b) of t.he Fecll ral Trade Comlnission _Ad.. That 
provision of Inw pT'ovicles that- "Any person , part:lH' rship, 01' C-Ol.pora­
bOil maT make applicat.on , and upon good caus( S110\YJl may b(\ a!lo\\' ('d 

by the ('ommi.ssion to int.(', rvPJl;" in a procppding by c.Olllsel or in 
pe, l'SOJJ. Tlwl'eaft.e!' , on Septemh(;r 25 , lD70 , SOlTP filed with HIe Corn-
InissioH its !'('(J.H'st for leavc to fih\ an interlocntory appeal from the 
Jlla.ring e:'allilw!' S dCllia.1 of it,s alTlcnded motion toint.ervmw. Answcl's 
,verr fiJp(l by cOlll1s( l for rcspondents and c.ounsel in SllppOl't of the 
cOlnplnint, in opposition to t.hat l'cqnest. Thus was put in issue the 
va.heli,y of the heHrillg' cXilmil1er .s order dcnyilllZ tlw motion of SO-CP 
t.o in(-('rvene as a fun party with all Hw right's of pa.l'ti(' .s in this 
P1' ocC'PIling. 

I 1'u1: v il.!"lt'C', with Hj( statpel vip\\ of the majority i.L;tt, wherc sllbstall-
ti;1l1ss!lPS of let\\ or Jad appeal" t.o he iJwo!v('cl in the l"PqllPst of persons 
wishing to present thenl t,o the COlTunission in a Pl'ocl' pding those per-

Oll ::()nlc1l;p beard and allowe.d to !Jj'. sent the jnfOlTJlatioll t.hey say 
they ha,yc ahol1t tlJ( i.ss1H' s. Lij;e., \yisp , I agycc with the majorit.y that ill 
c01!sid(- rlll !" a l'C'qucst from persons to pn s(,l1t In-JoJ'lllatioH to the 
Cm,)mission we should \\":,igl1 the aclrlitionnl b;.tor lH\' olving the 
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exppllclitnre or the C01nmission s limited resourcE'S and t, he prospects 
' a longer and mon complicated proceeding. ,Vith these problems 

1n focus I haye proposed to the Commission that it. grant SOt;-P Inc. 
tlle privilege of a heal'jng to the extent that the IWQring exmniner be 

in8trucLe,d to permit. SOl ;P to partici pate in this proceeding for the 
limited purpose of presenting t.he 8\,idence specified in its funended 
motion to interyene: filed Septcmbl j' 1. H)iO \ at the conclusion of the 
cOJnplaint coullsel's cEn:e- in-e11icl and that. he be further instnwtecl to 
TPcnnsidcr S()rp s reqnests for disc losnrc and for lean' to fj lctn fOl"ilrl 

Mol'eovcJ" it, lws lwen Tny position that the Commission 
should not onJ v tlms hear sarr. Ine. \ bnt shouJd provide an oppor­
tunit.y for oSorp , Inc.. to present briefs and argnment to both the 
lle ning exmniner and 1.11( Commission jf llPcessary to fuDy inJo1'l1 
the Commission regarrling any information it has hem'jng on the 
issne.' J1(,re and its Y1e,,'s about such information and the 18S11(,5. The 
Jnajority of tl18 

1')((/lJ)("1'(8. 

Cornmission has not seen fit to Rclopt the proposal I 
nmc1e. lnst.eflcl, the Commi sion ordered nnd directed t.he Jwaril1g exam­
iner " to permit sorr to intern lW 1'01' the limitcd purposes" of 
presenting ('el' ain e\- jdence flnd in JiJillg certain briefs Ilcl nr l"Ili('nt
and in exercising certain discovery rights which ,yonld be ayailf,bJe 
to iJ party Etigat.ing the issues in question. I (bel not COHCllI' in the 
clcr'lsjOH o"f the ('01ll1is8jOll to j. ,!le th;lt orch'J brcf1l1se T am cOlli inced 
t.hflt the Com1lission \\-jJ1 not. be abJe hecause oJ that action to nc1jl1c1i­
cate and conclude this matter within a reasona.ble, period of time. It 
does not reqlLil'e imagination or speculation to detcrmine, \\'hy t.hat. is so 
neither cloes it l'cqniJ'P irn,1g' inntioll nor spl ('ulatioll 101' us to knmy that. 
\\'J1(l1 just.ice is delayed it Jlay b ' that fact he clenil 

OPIXIO \XD ORDEH GRX TJXG LIJrlTED Ixn:RYEXTIOX 

This matter concerns a qllcstion of vital importance to t.he effe('ti\ 
functioning of the Commission 8 ac1.iudieat.ory process: the scope of 
the privilege of intelTcntion and participation in Commission adjudi­
cations by responsible repn sentatives of the consumer interest. In 
passing npon the motion now before us , the Commission is afforded 
an opportunity to c1arify its previous position on tIlis question in
In J'e Cmnl'bell Soup Co. Docket J 74J laJ" 2.\ J870 l77 F. C. 664J. 

The complaint in this pro('rc 1970, chargesc1illg. issnecl June 


respondent \i-ith false and deecptive advertising with respect to the 
price and saJety of its tires. On 
 Tuly 2D , 1070. Students Opposing
Unfair Practices , Inc. (hereinafter SOUP) iiled a motion to inteT 
vene, for lea1;-e to proceed in fOJ'l)w pm/po'is. and for disclosnre. The 
motion \\'as opposed by both respondent and eompla.int. eonnseJ. By
order issned August 21. 1D70. tIle hcarilJo' examiner denied the motion 
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011 the ground that no good canse for intelTention had been established. 
Thereafter, on September 1 , 1970, SOUP filed an amended motion 
to intervene , for leave to proceed in j07'ma. paiupe'l"is and for disclosure 
this tin1C explaining in some detail the reasons for its belief that good 
cause exists for intervention in this case. The reasons were as follows: 
consumers are \yithin the zone of interests sought to be protected by 
the FTC Act; SOUP is recognized as a responsible Tepresentative 
of the consumer s interests; members of SOLTP have a personal stake 
in the outcome of the proceeding; this is an aggravated case, directly 
involving the health and sttfety of the public; the proposed order is 
inadequate to protect the public interest because it contains no pro­
vision for restitution and no affrmative disclosure provision to counter­
act the residual effects of respondent's deceptions; and SODP desires 
to introduce factual and expert e,viclence on the residual effects of 
respondent' s advertisements to prove the need for an affrmative dis­
closure provision in the final order. Respondent and complaint counsel 
again opposed the motion. 
Ey order 01 Septembcr 18, 1970 , the lle ll'ing examiner cL0Jlied 

SOl s amendetl motion on the ground that SOUP "has again railed 
to shalT ,good cause to support. the motion. " On September 25, 1010 
SOUP filed y\ith the Commission n request. for leave to file an inlE::r­
locutory appl:al from the denial of its an1Plldcrl mot, ion to intelT(' JlC'. 

The Commission has determined that SOUP's request should be 
granted , and that it should be allm\-ed to intm' vene in this proc.eeding. 
with all of the rights 01 a party. for t.he hmited Purl)ose of pn\'-C'J1li:lg 
evidencc and Q,rglunent on the issue of t.he proper l'eme,dy :'c nd scope 
of the final order in this case.
 

Section 5 (h) of the Federal Trade Commission Act provic1E'i' that 
Any perSOll : partne.rship or corporation may mil,ke applicnt10lL nnc1 

upon goocl eau e 8ho\\11 may be a.llmyec1 by the, Conl1ni sion to inter­
ven2 ancl appeal' in said proceeding by COlHlsel or in person. :: Section 
L14 of the COlTnni .sjon s Rules of l) racticp provides that "The lwal'Illg 
eXa.niner or the Commissioll may b ' order per111it the intervcntion to 
such extent and upon such terms as are provided by law or as othe,l'\\jse 
may be c1ppnwd proper. :: These provisions dearly reflect the fact. that 
inte.' i'ention in COlmnission H(ljuc1ications is a matter of priyjJeg" e. and 
that its grant or denial is a c1isc.retionary matter: to be c1ceidec1 all the 
basis of the particular facts anel circumstnnces involved in en,eh case 
in Wh1('h intervc-:ntion is sought. 

In)'(3 Campbell Smrp 00. Docket 17 lL :May :2.5 , 1D70 , sngge5ts the 
type of considerations that properly influence the grant or denial or 

a motion for intervention in a particular matter. Although thnt case 
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cOllcerned a motion for intervention in consent order proceedings 

which arc not proceedings governed by Section 5 (b) of the Act or 
Section 3. 14 of the rules , the principles announced therein are gen 
erally applicable to the question of intervention in adjudication. The 
thrust of onI' opinion in Campbell SQ1lp is that before the Commission 
will allow intervention into its proc.eedings , it nlust be demonstrat.ed 
that. (1) the persons seeking such intcrvention desire to raise substan­
tial issnes of hnr or fact which would not othcrwise be properly raised 
or argued and (2) the issnes thus raised are of suffcient importance 
and immediacy to warrant an additional expenditure of the Conillis­
sion s limitcd resources on a necessarily longer anclmol'e complicated 
procpeding" in that case , when considered in hght of other important. 
matters pending before the Commission. This second faclor means a 
determination that such additional cxp( nclitllre is fully consistent 
with the Commission s own assessment of overall priorities governing 
the' allocation of its own resources. A finding of this nature. should be 
011P prercquisitl' to an ultimat.e judgment that "good canse" exists to 
pE'l'llit inten- elltion in a particular case. 

But we wish to emphasize that satisfaction of the above standard 
or of any other t.e.st or formula , will not automatically l'csu1t in a right 
of intel'vcnbon. A.s stated previously, the exercise of discretion on a 

question of int.ervention depends on an a.ssessment of all of the facts 
and circllnst.ances of a particular case, and each grant or denial will 
have minimal, if not non-existent, precedential value. But as further 
gllichnce for future applicants, we would suggest the following addi­
tional factors which will generally be considered: the applicant' s abil­

" to contribut.e to the ca.so; the Cornmission s need for expedition in 
the handJing of the case; and the possible prejudice to the rights of 
original parties if intervention is allowed.
 

The. Commission applauds the efforts and enthusiasm of groups 
such as SOUP to fight for the pubJic interest by means of participa­
tion in the work of federal agencies serving the same public interest. 
\1T e a.re also very cognizant of the potentially great contribntion to the 
work of such a.gencies , including our own. Of. Offce of OOTn/fi"/nnica­

t'101/8 of the United Chnrch of Ch,'ist v. FCC 359 F. 2d 994 (nc. Cir. 
18(6). But there are important countervailing considerations which
 

mnst be weighed in the balance: the need to maintain an orderly a. 
efficient adjudicative procedure and the need to control resource allo­
cation on the basis of a system of established priorities. The public 
would be ill-served by 'an agency whose proceedings were vulnerable to 
disruption and agonizing delay by means of the proJifemtion of 
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parties and other participants; Furthenllore, the need for public inter 
est intervenors in FTC proceedings is substantially less than the need 
for snch intervention in the proceedings of other agencies. Unlike some 
other agencies , the FTC has a built- in public interest prosecutor in all 
of its proceedings; our adjudications are truly advcrsaria.1 , without 
intervention of any kind. Therefore, it is reasonable to require a sub. 
stantJal showing of special circumstance,s justifying intervention in a 
particular ca.,se. 

In allowing intervention in the present case, we are beginning a c1cli 

cate experiment, one requiring caution and close observation. othing 
in this opinion should be construed as a permanent or irreversible 
policy decision; we have many apprehensions concerning this step, 
and we find 11 need for a period of probation. 
It now remains to explain '\yhy. in this pnrt1cu1al' case. the Com­

mission has cletcrmin( c1 that SOUP lws made a suffcient sllO,Ying of 
good cause : to just.ii\ nl1mnll (,p of intern:ntion. consistent "with the 

views expressed in this opinion. S01JP has rn1sed tlle issue of the 
necessity for afTrmative disclosure relief in a. ease that. involves a. public 
safety cbngrr, a catcg'ol':' of Cf!SC';) i11\yhich l1('h relief mr1Y be pspp, 
cially appropriflte. Sec Cmnpbtll ! r.'mlp 8I1P'i' (I. at 21,423. Further­

more. this issue rmd this t:q)( at C' ,1se is high all thr list. of 0111' mYll 
priorities, '111c C'omE::ssicJ! ljeYC : thnt iJltt' lTC' lltjOJl in tl:is U!:;C' E!:\Y 

contribute to n- fuller apprcciabon of the neeel for trongcl' l'cnwc1ips 

gc-;nel'ally in Commis ioll cases. ,Ye do not believe that in this par­
ticnbr case the grant of intelTention '\yill l1ndn1y lengthen or com­
plicate the cas(;. or that it '\yill prejudice the. ri lhts of the respondent. 

IIrl\ ing consicle,'ed fill of the yim\s md flr9.nmcnts containrd in an 
or the briefs submittrcl by SOtT\ b - :responc1enL and by complaint 
cOllnsel in connpction with this llatter. 

It i S 01'10BI. That. sorp' s reqncst for lean? to file, all interlocutory 
appeal from the hearing c:-mminer s orc1('1' denying its motion to parti­
cipate as n party in these proceedings be and it hereby is grantEd, 

It is furthe)' orde!'ed. ThnJ the examinpl' be. ancl hereby is : c1in:ctcc1 
to permit. SO-CP to interyene ror t,he limited purposes or: 

(1) presenting, at the conc111sion of complaint counsel's case. 
in-chief , relevant: l1aterial and nonc.umulative eviclence on the 
issne of 
 hether the proposed orclel' to cease unc1 (ksist adequately 
protects the public interesi: 

(:2) presenting. with l'cspect to said issnc briefs and oral al'g"ll­

lnent in such lnannel' llll(l to such fin extent as the examiner may 
cl( em reasonable; and 

(a) exercisin with rcspect to saiel issne , snch c1isC'm el'Y rights 
as the examiner shall deem reasonable aIld neccssan-

Commissioner :\Iac;Tntyn: filed a scpa.rate statement. 
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ASH GROVE C'EMENT CO. 

Docket 8785, Order and Opinion, Nov. 19' /'0 

.u, .H""VVV .LV 

Order granting appeal of two ,third parties from dcnial hy hearing examiner that 
certa,in parts of material suhpoenaed be treated as confidential and remand­
ing case to hearing examiner. 

OW)EH AND OPDHON Rur;rxG ON A .TOINT ApPEAL Fnm\'I I-IEARIXG 

EXAMINBH S ORDER DNNYI::G CONFlImNTL\L rrUEA'I'IENT 

This maUt\1' is before the COllllnisslon upon the joint a.ppeal fiJed 

Octolwl' 2:' , 1!)70 by :Mi8souri PortlandCenlent Company (1\1:1ssou1'i 

Porth1Hl) and Botsford Rcady Mix COJlpany (Botsford), third par­
ties in t.his pl'oeer,ding, frOlll tJw examiner s order filed October 15 
ln70, denying their motions to qlHtsh ce1'btin specifications in the 
SUbpO(\JUlS served upon them ttt the instanee of rcspondent or, in the 
a1ternative to grant confidential treatment. 

TJ1( hearing eXftJniner, in tlH apperdecl 1ron1 order, JlPlc1 in part 
that to appl y the so- calleel lJl'is8'isS'ippi RiveT' eonfidentinJ tl'eatmcnt 
as l'eqnesLedwonld unduJy and unn asOllably restrict and impair 
the preparation 01 l'Psponc1cnUs int( nc1cd defense and its rights of 

scnt ap­eross ('xa, rninntion. Ill' fUltlJel' heJd that the eirellHlstanees pn 
pearcd to a.1O\\' n, dq.Hll't.ure from .:IIi8i,i88ippi Rice')' treatment; how­
ever he failed to det.ail these eircmnstanccs. Th( hcarinp; cXilmiJ1C'1' in a 
rOGtno (' S1Wgl'Sf.S nlPrr 811pp01't for his positiollin t,lw " :fllll disclls­

sio11 and legal pl'e('pdcnts cited in J'cspondcJlt:s a.llS\Vt r in opposition to 
the ill tant motion iiled September 30, 1070. :' S1\ell answer , hO\y(', ve1' 

insofar as we can cldl'rHline c:ontains no fadllall'e( itabon distingllish­
iug this case hOin J1Itswi8si'ppi R'I:(l'e 

:Missotlri Porthmd aIld BotsJord ill their nppl':ll al'gue primarily 
that they should 1)( gl'ftnt('d cOlllidc.J1tin! tn'atllent like tllat ';\YRrcloct 

in Jli.'iS;88IjJpi Hii'l b('C,-lHSt tJwy allege tlll, d lta is highly confidentia.l 
business .information :lld disd' osun' t-,hen ol' to COllJpot1tors Hwl pot ll­

tin.l c01npctitol"s would ass(' rtmlly injure thpil' conJpeiih\"e yiability. 

11n the U:11tel' ot' J/i.".'i. ipfil Hipp,r F'lIcl COl'ponll, io'! l)oclirt No. ,sG. , Hie CUJlmissio'l 

in an inlf.l'Juel1toJ' Y (Ordl'1" i lH' (l .J1I1l0 .' , 1!H1( lG!I F, I'. C. liB!;), (Jjrf.rled thnt 1I1atet'aJe; 
i'llhmittf'(l in rp r,mJ I' t(O t1H': 1I111)()('lJ,\ therl' in qllestion '' :-;!1011!(! Lie SlIhmittPfl to a 

plltahk ilul! di:-jTJt('r(' t!'tI :H' (:()\1ntillg firm , to he ;;Plec1l'll hr the he ril1g exam ill"!' in 
tOI1 nIt,ltiull witJI nIP 1,art)(' , wllieh SJHlll compile Hnll pre eHt the 1Ifltl'rial 1.0 rl' pol)(kl\t. 
('ol!!l ('1 in :-lId1 a m;tJIII(;r 111:\t no illdividllul ('oJipaIJ s e()l1fidelltial nrnlugPJJPllt" or 
(lat:l wi11 1,(' 1'('\'1':11('(1." 'lJlh-: ndinn is g-f'Ilf'l'all y rf'fel'rerl hI IlerciJl a;; the ippi Ril:(jl'Jl1-, 

tre1\ 1 11H'1I I . 'fliP Ui, ~i"."hJ/)i, NiNW e1se is no,,, 011 11ppeal in tlw l1nitc(l States Co'Urt of 
AI/LWill" for t;w Ei;.lltJJ ('ilTllit l.Jfi-i V. 2d lU ;:J. ;;l'(nh:n , the CUl1llni ion s "Order after 
em:\1Id" in chiyh oi'lrrJld C'nncnt ()OJI!W'i:IJ. Dod.(' No. ,siJ8U i "l1er1 .Tul\' :;J J!J7o. 

Iv. .1G. )1(' I'('ill) ill whidl JIi. i,"i;il)f!i. Hher treatment W:18 gl"antf'll bId with ' the ' l'i ;ht 
du":llrc (1m' in:; 1111 JJe::ring if 1hey couJd show the n eell 

tlwrt'fnr 
tl) (IJ1I1I":d t" ol.biJl 1'\111 (.1i
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Respondent answered October 29, 1970, arguing tbat Missi,sippi 
Rit M' confidential treatment is not required by st,atutc or Commission 
rule; that sueh tnJatmcllt has never been applied to other than quusi­
merger :infol'mati'Oll; that the application of such treatment would be 
a denial of due process to the respondent; and finally that the appel­
lants have assertedly made no showing that any confidential treat­
ment is here required. 

Respondent is seeking inforl11ation here apparently much like that 
sought in Ab:S8i8Sippi Ri1Jer Fuel Corporation Docket No. 8657 (75 

C. 81 lJh"sln:ssipp7: formnlft was originallyJ, the case in which the 


appJied. As to this preccrlent , the United States Court of Appeals for 
tllC District of C01umbia in C1'wther (Lehiqh) ' he1d in effect that 
where the facts have the degree of parallelislll indicated between that 
ca.se a,nd M'issis81:ppi Ri1)er any difference in treatment should be ex­
plained. In other words, the Commission Inust articulate its reasons 
why a different approaeh is to be fo11owcd: The court st,ated in 
port: 

-rVlmt remains essentially unexplained is why the lli,NSi. silJpi approach, with
Hs certain protection against individual attribution, is now thoug-hl: by the Com­
mh;sion to be inadequate or contrary to the publc interest. 'Ve do not intimate 
tllat the Commission could under no circnmstances ,properly arrive at such :: 
cOJlclm;ion in the course of a balancing process, Jmt it is not enough to explain 
the Commission s chang-ed feeling by merely asserting that H has struck a new 
blllflnce. (Supra 'i73 238 at page 88895. 

In light of the eOllrt's opinion we believe that 1'11( circumstances 
referred to by the examiner as not requiring tl)(; 
 lIfl8sisrJippi RiDer
trentment in this situation shon1c1 be c1early and exp1icit1y set fortb. 
ThE' rxamjner 11118 failed to do so ann we thereJore are unahle to de­
termine Ivhcthor he ruJed correctly or not. There mjght reasonably be 
grollnds for not, applying the Af1:88'I:s,ri"Pln: Hi'lJel' treatment in this in­
Sbl1H' the apparent lack of any indication here, as in JVItSS't8Sippi 
tlwt respondrnt's real purpose is to gather the data for competitivc 

re.asons. T-fmvcvcr, we believe it is the initial responsibility of tlw 
hearing- examiner to ,determ.ine and articulate these gronnds. If there 
are, no adequate distinguishing features , the Mississippi River formula 
811Oul(1 be used. 

On the other hand, it shonld be clearly recognized that Mi8Si8Sippi 
R7:')el' treatment is not the only possible means of protecting- confi­
dential material. Nothing in this opinion should be construed to re­
strict the examiner s discretion in reaching a proper balance between 
the coniicting interests involved in this issue the interest of re­

Ji6deral Trade Commi88ion Cmwther 430 Fpd. 2c1 510v. (D. C. Cir. 1D70); Trade
Reg'. Rep. (1970 Trade ClLsesJ ':3,238. 


