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N O' thm' efoT'; , ,it 'i8 o7Yle'l' lXl That the respondent: .Jordan L. Lichten­
st. in is entitled to eOlllscd, and is hereby granted leave to proceed 
in fOl'lna partperis.
 

It is fIlT/he') onlercrl Tbat rcspondenVs request. for counsel be, and 
it hPTeh:.y is, granted and Hw matLer is he,reby l'efprred to the Com­
mittee on the Federal Trade COHunissioll of the Antitrust Section of 
the American Bar Association for the designation of counsel t.o as::ist 
respondent J or-dan L. Lichtenstelll in prosecuting his appeal. 

It ,is further ordm' That said respondent's time for perfeetillg an 
a.ppeal to the Conllnis ion sha1l expire on ,January 31 , 1071. 

NATIONAL BISCUIT COMPANY 

Docket SOl:;. Order, Dec. 

Onkr denying complaint counsel' s appeal from the examiner s ruling denying 
a motion to -Quash a sllhpn('na duccs t(:)11n requiring the production of docu­

IJJ('n1:s from CommiSt'ion s tiles in four other eases. 

OnDER DKNYJNG ..PPEAL :FHO;\I: RULiNG OF i\mNG RX \.nKEIt 

COllnsl'1 for the ComJnjsslOJl has filed an appeal from the hearing 
examiuer s ruling dOllying a motioll to quash a slllJpoelil r.l' UJ)(,8 terwn 
requiring tlJC pro(lncti'oll of document.s :from the Commission s filcs 
in the matters of j\' ational Tea Company, Docket 5G" , )janhatt,a.n 
Brcwing Company, Docket. 4:572. l;nit:cd Bnyers Corporation, Docket 

, and National Bisc.uit Company, Docket 5013. 
The proceeding before the (' xaminC'T is brinp: held under t.he mandate 

of the Court of Appeals for the 5th Circuit for t.he purpose of deter­
minjng -whether the COlmnission employed an in formal cons nt set.t.le­
1lpnt procedul'cill cntt'l'lllg all on!PT to cease awl desist against rc­
spondent herein in 10:14. In gTantillg the mot.ion for lssuance of the 
snbpor:na. duel' s tenun the C'sa.miner held t.hat inspcction of the clocu­

BH'llts eaIJed for by the subpoena would be one of t1\8 most rcliable 
means of determiniug whd,lwr it was the praeticc of the Commission 
in lfJ.cL to pcnnit infonnal consellt proecclures and that t.o dOll)' re­
spondent rcasonable accpss to sllch rccords would be "to deny respond­
ent key corroborating cvidcnee of it,s alleged vel'sion of the practice 
i'oJlo\vcd in this mat.ter. 

Commission counsel opposes the subpoena 011 the ground that it 
requires the production of documents which refieat the private dc-
liberation and thought processes of the Commission and which aTe 
therefore privileged. lIe concedes, however, that tlwrc are serious 

c01l1tel'vailjng policy considerations militating toward granting re­
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that the documents
lease of the documents. These consic1era6ons an 
may be the best (.widenee now fwailable as to tlw, procedures employed 
by the Commission in ID-J; and that the court has ordered the Com­

mission to determine :for the courL's purposes the nature of the IB44 
order. 

In view of the llfUSWll circumstances involved in this case , par­

ticularly the fact that the court has directed that a resolution of the
 

consent order issue be IIHtde, the Comrnissioll is of the opinion that 
it must deny complaint eounsc\'s appeal and permit release of the 
docllnen ts called for by the subpoena: 

It is ordered That the appeal of oOlmsel for the Commission from 
the hearing examiner s ruling denying the motion to quash the sub­

, and it hereby is , denied.
 

Commissioner JYIacIntyre not paltieipating.
 
poena d'lICCS tecurn 

KOPPERS C0llPA , INC. 

lJoclcet 8755. Order nnd Opin'ion, Dec. 1.970 

Order vacating iniUal deeil;ion and remanding case to hea.ring examiner for 
(J novO trial. 

OI'IXION OF TIIl C():.Ii\nSSION 

from a hearing examiner
This is an appeal by complaint counsel
 

initial decision dismissing the complaint. 

CO)ilrLA1N' , AXS\VEJ , AS!) PROCEIWIXGS BEL01V 

The complaint il-sued on .January 12 , lDGS Lld states that I\:oppcrs 

Company, Inc. , (hereinafter " Koppers ) is cngaged in the manufac­
ture and sale of resorcinol , an organic chcmical which is imp'ol'tant in 

the Jlf!,nuIactul'o of rubboI' tires and other products. The complaint 
charges that respondent has monopolized, attempted to llTonopolize
 

and has lessened or hindered competition in thc production of this
 

chemicn,l , and that Koppers would now be in substantial competition 
with others if it were not for certain unfair nwthoc1s of competition 

beenand certain unfair ads -and practices of respondent ,vhioh have 


used for the purpose of promoting and maintaining a monopoly.
 

Specifically, respondent is charged\vith the use of persuasion , intimi­
dation , threats, coercion , price ents , and long term requirements con­
tracts :for the purpose 'Of maintaining a monopoly. It is n.Jeged that 
the efl'ects of respondent' s acts iwd pracbees have bf cn to discourage 
or foreelose the entry of actual or potential rival producers in the 
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resorcinol market, including U.S. Pipe and Foundry Company, herein­
after " S. Pipe ). According to the complaint, the alleged acts and
practices cons6tute unfair methods of competition and unfair acts 
and practices in violation of Section 5 of the Federal Trade Commis­
sionAct (15U.S. 45). 

Hespondent' sanswcr admits certain jurisdictional facts and also 
admits that it is engaged in the manufacture and sale of rcsoI\cinol. 
The answer denies all of the other allegations of the complaint.

Aftr extensive pretrial hearings on discovery, the formal hearings 
began on 
 nuuary 12 , 1970. The hearings ''\' 8re recessed on t".o occa­
siems to al1mv for additional dis( ovcryand preparation for cross-
examination. Complaint counsel rested on February 5 , uno, and 
respondent moved to dismiss the complaint. This motion ,vas denied 
by the hearing examiner , and respondent was ordered to proceed with 
it.s defense. Hespondent elected not to put on a defense and the reeord 
was closed, 

TI- INITIAL DECISION 

In an initial decision filed April 30, 1970, the hearing examiner 
determined that respondent's motion to dismiHs the complaint shonld 
be granteel lwcnusc tlJC public illtcrc,'-t al-, tl1is tillH does not l'' Cjul!'c
the issuance of a cease and desist order. The hearing cX l1niner also 
found that respondent was denii'd due pr'ocess in the prepa.ration of its 
defense. 

The hearing examiner said that KOpp( ' actions in 1D54, 1D(; ), and 
195G \v1t11 resp(\ct to prices and CO!ltrac.t.s as wen as -actions spccificaJJy 
aimed at 17.S. Pipe vmrc inhibiting and not commendable, Imt 1111S1.(;­

cessful; and that the improper acts and praetLces alleged in the 
complaint were , to degree , trlle.1 Aceording to the hearing exrLluiner 
Ie-oppers' market posit.ion was thf\ result of " economic factors" rlnd 
llot all)' \vronglul eonclud. 
 lIe found that the aets and practices had
 

been stopped and entry into the rc orcinol ma.rket by U. S. Pipe \nt
all aceomplislwd Ia,d. The initial cleeision say that the rcc,ord shows
 
t.hree erllcial facts: (1) t.he tot.al requirernents ('ontl'ad , one of the
nlJcged illegal praetic.es , were ahandoned a year aJJcI' being signe,d- ­
beforc IT. S. PipeCOIllInCnc.ed product.ion and two :years beforc the 
compla.in!. issllcd; (2) no eHOlt lias been made by Koppl'r to reinstitute 
any of fl!c a!lcged iJlcg:l, 1 practices; and (;1) compf,tition lIas becn
()l id!y cJ\t.rcIHJled by the ent.ry of T S. Pi pc. The examiner cOllcluc1ecl 

thcrcfore, that t.he practice: alleged in the c.omplaint harl been a.bail­

'J' il1diJ!gs 41 , 46.

2 I"inlling 11.
 
3 IJ inlling 74. 
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doned and that the public interest did not require the issuance of a 
cease and desist order. He also held that the complaint must be dis­
missed because ICoppers was denied due proeess by reason of the 

Commission order of .January 9, 1970, which, it is chLimed , forced 
l(()ppers to go to trial witJlout adequatc di8cover)'. 

In this appeal , complaint counsel has alleged numerous enors, both 
in the hearing examiner s findings of fact and in his conclusions. In 
view of our decision on the procedural issue, it will not. be necessary 
to treat complaint counsel's contentions concerning the errors made 
by the examiner in making certain factual findings which were the 
basis of the deeision on the merits. 

TI-:E DISCOVERY ISSUE 

In preparation for the evidentiary hearings, Koppers applied for and 
obtained a subpoena from the hearing examiner calling for the produc­
tion of records and documents pertaining- to 1; 8. Pipe s production of 
rcsorcinol , including documents showing prices , sales, production costs 
and profit Ql'1088. S. Pipe resIsted l)l'oduetioll of doemnents cO\' pred 
by this subpoena to the point wlH're the (;oJTmission was required, on 

lnnc 4 , IDG!\ (0 file a petition ill the rniLcd States District Court JOl" 

the District of Columbia :for an order requiring U.S. Pipe to produce 
documentary evidence callcel for by the ConlllTissioll S subpoena. \Vh11e 
the discovery IH"oC'ceding 'vas pending' in the District Court , the Com­
mission issued an order on .Tunc 13 directing that evidentiary hearings 
'V8re to cornm(:nee no later tha.n ten days after the h(,itT.in . examiner 
had decided , on the basis of 1Jw disposition of the Di8tJ'ict Court 
l)etition , that Koppers ' discovery needs have b('c11 met. 

On Octoher 2 , 19(j!) pHH F. Supp. 1254:1, the District Court entered 
an order directing compliance with the subpoena subject to certain 
ouditions and with inst.ructions on the issuance, of protccLLve orders. 
On October 14, 19GD : t.he hearing examiner held a prch( al'jllg- confer­

4 'JIH' Rllhpoellll was iSSllell 00 November 20 , 196R , find as later modified hy the examiner
on J)c('emlicr , , 1068 , calletl for tlJe production of records fwd documcnts covering the
perior1 from Ap1'l 1 , 196;), to 1'fuch 12 , 19(;S (exccpt for Items !' and 6 for which the
Lime period is January I , 1!)G2 , to Mareh 12 , 11)68), and pel' taining" to U, S. Pipe s produc. 
tion of resol'l'nol , inclurliIIg" documents ,,howing prices , sales, prorlnction costs , profit or
loss , and fhwnments concel'Jing thrsc estimat!' s alltl p01,,t estimaies 01' forecllsts. 
Novemher 12, 1969 , the hearing- exnminer issued an " updating" suopoenll. As in(1icatet1 
later in the opinion, the scope of discovery is u,,nally lcft to t.he rliscretion of the 
examiner and we will not ovp.lTuJe his decision in this ease to issue a suhpoena. TIowever
as Il matter of law, we do not inierpret the (lecisioll in PTC v, Co/urn/Jift Ih.o(ulc(l8tiny 
S1l8tern Go. 5 CCH Trtlr1e Reg, Rep. , Para. 72 83lJ (7th Cir. 1969 (414 F.2d 974J), as
authority for tlJe proposition tllft l'e ponr1cIlt may make iliitinl ref\llests for It subpoena and
whlJe that request is pr'nding" to seek still nnotlwr "upr1ating" subpoena. Col,J'TnlJia .Rroad­
casting wil he confined to its spceial facts, and only in tIle most compelling drCllm­
staTlees are respondents or innoccnt third pllrties to be subjeeted to multiple subpoenas. 

467-207- 73- 107 
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once .for the pnrpose. of ac('opting return by U.S. Pipe of doellmcnts 
c"lled for by the subpoena and orchered to be produced by the District 
COllrt. Documents -were produced by U.s. Pipe , but the exarniner -falled 
to l'ule as the Commission had ordered on .Tune 1:1 , on the aClequacy of 
this return. 

Although the examiner had not ruled on the completeness of U. 
Pipe s return, rcspondent requested that tlhe Cummission set the 
opening date of hearings for .January 12, 1970. Hesponc1ent's motion
was accompanied by an aIrdavit by its eounsel which raised no ques­
tion about, unresolved discovery issues. On the contrary, the lHobon 
and affdavit could be read as a reprcsent.ation that l'cspondenCs dis-
COVel)" needs had been met and it wou ld be ready for trial on .Janu­
ary 12. Helying upon respondent's arguments and Sworn statements 
the Commission issued an order on November 19, 1969 , granting
respondent' s request to set the hearing daLe for .Jannal'Y 12 , In70. A 
subsequent joint motion by compJaint counsel and respondent to with­
draw frOln adjudication for the purpose of ll gotiating a consent
settlement Was rejected by the Cormnission and on .January 9, 1970 
the Commission issued an order eon firming the .January 12 hearing
date previously requested by respondent. Although the jssue of the 
eompleteness of the diseovery return had not been raised b,y resp'Ondcnt
in its motion or affdavit, re(lucsting the .Tallual'Y 12 hearing' da(e , tIle 
COlnmission nevertheless specifica.lly made al1mvanee for additional 
discovery. The Commission s .January order said: 

To the extf'nt that any iSRnef; rplating to the adequacy of eompliance with 
!'UJ1jJOCIU1S nwy be outstflJ1lillg, the hearing. pxaminel' ,"viii make- the neceSRflry 
c1ispOi'iition with respect thereto at the hearings beginning January 12, 1970. 

R.cspondent's argurnent that t.he . Ja.nua.ry ) order was "in cIred 
a direction to the examiner to deny any -Further pcodnetiol1 of doeu­
ments" () is contrary to the letter and spirit of our ordor. The Com­
mission had no such intention. On the contrary, it vms the ConuTljs
sian s intention that respondent be given all the dit:covery to which it 
iscntitJec1. 

1Vhile respondent is in error about the Comrnission 
 s intention
 
respecting the Jannary D order, this does not dispose of its contentions 
about the effects of that 01'(101' as interpreted hy the examiner. H.espon­
dent charges that as a result of the .J anllary !) on:ler, it, has been 
denied adequate discovery. Hcspondent argues: (1) that many docu­
ments called :for by the subpoena were not produced before the start 
of the trial on J RnUaI''y 12 , 1 \)70 and although they were produced
at various times during the trial (J allliry 27 , Feol'uary ;- , and Fcbru-

Koppers ' MoHon to Reset Opening- Date of IIcal'ings to January 12 , 1\)70 (11/12/69).
U HCJ;ponu.ent' s Brief, p. 22. 
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ary :')), they were not available lor use in the cross- examination of 
ome of complaint counsePs witnesses immediately afteI' direct exami­
nation; and (2) other doeuments called for by the subpoenas have 
never been produced. Re pondent also argues that all documents pro­
dueed before the start of the trial \\' ere of jirnitcclllse-r! i lness because of 
unduly restrictive protective orders that were t.hought to be nc,eessary 
to protect 17. Pipe s trade secrets and othCT conlidential information. 

RF..\SON :Fon REMAND 

\Jthongh we believe that the examjner misinterpreted our order of 
J anllary 9, 1970, and that he was under 110 eompulsion to begin the 

taking of testimony before satisf l'etion of all diseovery needs , the 
facts remain that he began the trial , t.he witnesses ,VP,re called , and 
Koppers was required to begin cross-examination before there was any 
rubng by the examiner em the adequacy of the subpoena return.' Ap­
parently, complaint c.oullsel wouJd haye the OOUllIissioll dispose of the 
(ljscovel'Y issue and go to the merits hy reviewing all exhibits and 
testimony to determine the aetlinJ extcnt of discovery and the degree 
of compbance wit.h ontstanding subpocnaR. \Y c reject this argument 
for in orelcr fol' t.he Commission to determine the adequa-ey of diseovery 
as or the start of the trial , Or the ext.ent of prcjuclj(',e resulting fronl 
,vhatevcl' ina(lequaey may have existed, we w01dd need the ans\yel'S to 
the following qnestions:
 

1. 'Vhieh dOClInellts eaJled for by subpoenas werc actually submitted 
in response thereto as of .Ta.nuary 12, 1970? 

2. To what extent did I'::oppcm already posscss tlw information -eon­
taiIH d in t.he U.S. Pipe cloelllHcnt.s -when othe,I' do('umcnts were l' 
quested '? To \yhat extent had 1J.S. Pipe physieally mack avftilable 
doeume.llts \v11i('h hacl not n Inarlwd or illtrOfhlCed , hut were lator 
ciu' (l by reSpOnclf'nt as not haying been pl'oducpd'1 In t.his eOlilleetion 
were the market survey, plant expansion report, sales report, and eost 
reports not produced as alleged by respondent (Respondent's TIrief 
p. :32) or \\Tere these doemnellts eithcr not in cxistence 01' already 
produced by U.S. Pipe and in the possession of I'cspondcnt as alleged 
by cornplaint (;ounsel (Cornplaint COl1JJseFs Heply Brief , p. ID)? ,Vas 

7 The hearing- examiner s rlllings on the completeness of tlw l1i covery return are
amlJiv::llent at be t. The initial decj ion says that the rehull orrlererl hy the Commission
and tlJe Court b as not been completed (Findings 51 , 56). But , earlier the examiner had
ruled: 
* * '" respondcnt rcceivp!I all the ueccs;;llry do('ullent:ny and ora! evillence npces ary
to show that U.S. Pipe was not only able to enter the resorcinol market, !Jut was ahle to
e1J fill of Its production as rapidly as It was produced (HeaJ"n' g Examiner s 1\'femoranduHI

tu Commission, 1\lar('h 18 , 1970). 

http:cloelllHcnt.s
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the pilot plant st.udy made (lvailahlc to re,spondent as alleged by c.orn­
plaint counsel (COInphtint COllllsel's HopI)' Brief , p. 18) or had it not 
been prodtH ed as chargcrl by respondpnt (Hespondpnt. s BricL p. 32)? 
vVcre the ,vritteu note,s of Dr. Lofton made available to respondent in 
the heRring room a.nd throllgh lapse of respondent' s cOllnsel not ('xa!1­
ined (Cornplaint Counsel's Reply Briel' , p. 19) or , again ,vere they 
not produced :l.", alleged by respondent (Respondent's Briet p. 3:2)? 
Only a hea-ring examiner pn sent. when the production of (Jocumcllh:J is 
made could resolve this kind of discrcpallcy. Obviously it is impossible 
for the ,Commission t.o resolve eonfEet.ing claims about '",hat was pro­
duced and vdmt WHS Hot prodnccd whell complaint counsel's mvn n 
sion of the faets is that the tlocument.s 
 'Wcre procllH , but ,vcre not 
u.wd and, therefore "1l'e not even shown in the record. 
3. '10 what extent was information contained in the documents
 

which presumably were not pl'o(luccd , material and rel(wunt to issues 
in the ease, or to what extent would sneh information be helpful in 
cross-examining complaint counsel's witnesses 

4. Were documents that (a) contained needed information and (b)
were submitted " efter January 12, 1970 , and before the clooe of the 
trial , obtained by Koppers early enough to avoid a.ny prejudice from 
precious unavailability?
 

5. 'Vith respect to the protective, onlPl's in force in the pre- trial 
period: (a) were these, orders aetually nec( ssary to protect Jegitinmte 
interests 'Of U.S. Pipe? (h) to what extent did they inhibit counsel's 
preparation for trial , by preventing a full underst:mding of j-,he doc­
mnents obtained from TJ.S. Pipe? (c) to what extent was any possible 
prej !ldice from inadequate understanding of the protected doeuments 
(and thus inadequate preIJaration for trial) cured by virtue 01 the per­
mitted consult tion with Koppers persOlmel during the tria! ' 

G. To what extent was the participation of ICoppers : gencral counsel 
in the discovery process , and his consultation with "outside" c011nsel 
actllal1y necessary to prBparatioll for trial? 

These questions indicate that a determination concerning the' nde­
qua-cy of discovery depends upon mnch more than a. numerical count 
of the number of documents produced. They require 'H, careful assp,ss­
ment of the good f.aith of the party making the return and the Faliclity 
of the objections, to the return. These arc ma,Lters peculiarly witl)in the 
com lwtence of our hearing examiners. 

e(leral Trade Commission hearing examiners arc charged with the 
responsibility of conducting the proceeding from the time the com­
plaint issnes for adjudication untiJ ,an initial decision on the 111e1'11:s 

is filed. They are specifically charged with supervising discovery 
proceedings, issuing discovery orders and subpoenas , and dcLcrrnjllil1g 
the adequacy of the subpoena return. Clearly the hearing examiner
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is in the best position to determine if the subpoena return is made in 
good faith and ta evaluate the e'Ompletelless or adequacy 'Of the return. 

Subject to 'Our review for 'abuse of discretion, it is the function of 
the hearing examiner to determine when subpoenas have been complied 
with in good faith, and when objectians to a subpoena return are 
frivolous. He is to determine the degree of protection to he afforded 
documents produced, in light 'Of the public s interest in disclosure 

and with due regard for legitimate business interests, particularls 
those 'Of innocent third parties. He is to deternline when requests for 
subpoenas arc meant for na other purpose than ta harass third parties 
and to frustrate the Callmission s adjudicative pracedure; and he is 
to draw the line between adequate discovery for the purpose of con­

ducting a defense and perversi'On 'Of the discovery pracess far the 
purpose of delay.s In carrying aut these responsibilities, examiners 
:fIlllst make detailed findings an t!he discaverymatters in issue. This 
the examiner has failed ta da here. Our policy 'Of examiner contral 
over the discovery pracess and intrusion by the Cammission only when 
abs'Olutely nc cessary ta ( nSlire :fairncss llnd due pracess wauld be 
completely subverted if the Cammission undertook to salve the cam­
plex discovery isslles ,vhich are still unresalved in this recard. 

In view of the palicy outlined above , it was error far the examiner 
ta so interpret 'OUT' ard l' of . Janwtry D , 1070 , as to render himself dis­
abled froTJi ruling on the adequacy 'Of discovery before \vitnesses \vere 
called. That respondent' s caunse1 must share the blame for this mis­
interpretatian becausc he asked the C'OlTnnissiaIl far 110 clarification 
prior to .January 12 , and r, reforc the Cammissian hacl every reas'On 

ta b Jieve that ;1, hearing dat.e sp( cifically rc ql.estcd hy respondent 
wauld be satisfactary is 'Of no moment. The issue here is fairness and 
not. parc.eling 'Out bJarne. Respondent' s rights should not be abridged 
because of the exarninel"s misinterpretation 01 ;the Commission
 

January 9 'Order 'Or because caunsel far respondent .filed mations and 
affdavits requesting that evidentiary hearings begin before discavery
 

was completed. 
The examiner has said in his initial decision that in this case he inter­

pret.s DIU 'Orders as sa.ying that discavery shauld have been completed 
in this ca e befarc the taking 'Of any evidencc. This is stretching what 
the COl.LlElissiaIl actually said !) but, in any event, we believe the 

'f'ee COJf1J)i;;sioll Uules 01' Practice , 16 C. R Spc. 3.42(c) (1B70). 
"In our onlers of Nov('miJcl' 1 , 19(jS (74 F. 'J' C. 1621), and January 30 , 1969 (75 I 

lO;-,(J), we snit! it is our jlolicy to encourage full discovery in advance of hearings and 
deviations should he permitted only in rare and unusual circ1lnstances (onler of Novem­

lIer 1 , 1968 , Denying Interlocutory Appeals and Requests for PermlsBion to File Inter­
locutory Appeals and order of January 3D , 19(;9, Denying .Appliclltion for Leave to File
Interlocutory Appeal;;). This does not mean that examiners may not defer ruling on 
(1i!Ocovcry reqlle ts when in the prehearing stage the relevance of particular documents 
have not been demunstrated. If relevancy is later flemoHstrated , the (':"aminel' HlfY then 
allow rceall of witnesses, deferred Cl'oss-e:"amiufltion or any otller reasonahle procedure 
to assure that the rig-ht to compJete cross-e:xaminntioll 11)1011 Uw basis of (liseuvel'alJle 
(locuInents is 1Iut abridged. 
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examiner had full authority to order full discovery before hearings if 
he believed , as apparellL1y he did, that fairness required fu1l pl'e­
hearing discovery in this case. 

Vhj1e we do not accept the proposition that the failure to give 
complete discovery prior to hearings necessarily raises a due process 
question, we have no basis for disturbing a denial of due process rul­
ing, based on the timeliness of prodnction where the examiner was 
prcsumably familiar with complaint counsel's order of presenting 
'ivitncsses and could gauge , far better than the Commission, the degree
of prejudice which would result if discovery of D.S. Pipe were not 
completed before the hea.rings lwgnn. 

Hesponc1ent arguc8 that the failure to cmnplete discov( ry before
 

the evidentiary hearings began resuHec1 in the dcweloprnent of testi­
mony on dired examination which is tainted bec.ause impeaching e\'i­
denee vms unavailable during cross-examination. According to re­
spondent witnesses ,vere able. t.o respond to qnestions ",vith the C011­

Iiclem' e that their testilnony wa.s not then sub:jcd to impeaelunent-:: n 
Hespondcnt argues, and the (' xamincr (1,grees, that aclclitiona.l crmiS­
examination , which was aUO\ycd atter certain documents ",,,ere pro­
duced, did Hot cure thes( defects. 

c; we inebeated carlim' : arguments alJOlit the timclilJess of cli!:;con-' 
arE) peculiarly within Uw C01lJjK'teHce 01 tIle CX,Hlliw:1' 1!\(1 his lk('; ioll 
that a record is complt:trdy ta.illtecl by proccdural defects is entit, lf' (l to 
great v1eight. \Vhel'e it appears that the record Inay be so (aint!'(! 
'YC have no altC'l'natjn otJWl' tha.n to J'emand 1'01' the. purpose of curing 
the e procedura.l defects. 

The record as pn'sP11tly cmlstltnted c' oHs.ists of ('\'icleu(', e a.ddllccc1 JJ 
compla.int ( Olmscl with the CXCt:ption of those f,lcts whic.h ",,,C're. dC'yd­
oped on ci'oss-exarnimdioll. Bespol1clt'Jd ,yii1 not lw, 111duly prcjudieecl 
by onr remanding' t1l( cast' fjincc it !nls not put, Oil any clcfens(' , :11:d , in 
fa.ct , it enm J'efused to rn' OdllCC witncsses snbpocnacd during' the 
case- in-chief. 

Accordingly, ill the in\.:J.p,st, of pl'ote,cting the rl'SpOndcllt' s ri hts to 

a fair hearing, the evidentiary hearillg.s will be de no'/(). 1Ve will not 
ly 011 a.ny of the prior hearings for the pl1I'pOS( 01 n solving substan­

tive issues , but, thesn lwnrings mn.y be cOJlsi(lercd by the examiner 1'01' 

the plll'pose of deciding" the H(lequacy of the U. S. Pipe subpoena rctlu' 
and the seopc of pl'otectivp, orders. Obviollsly, jt wonlc1 be wastefnl to 
start t.he discovpry process all ave.r, and the prjol' hearings mHJ' be 

e01J::i(lcrecl in tIle nature of prcherlring c'on1preJ1ccs on discovery. rIlle 
right of the hearing cXC1mlJ!('l' to (' all (:lj adclitio,wll)l"C'lwaring ('011­

1" TJ'. 742-1:). 
11 R(' pon(1f'l!t' ;; Bl'il , p. :u.
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Iel'enees is specifically reserved to the discretion of the hearing exam­
iner. The examiner is specifically directed to recom.,ider, consistent with 
the decision in FerleTal J"I'arle OOTJlf/n'tS8ion, v. Vn-ierl States Pipe and 
Fo'undTY Co. 304 F. Supp. 12M (D.D.C. lOGO), the scope and need 
for protective onlt rs. 

Tln XA:MINEI S ALTEHXATlVE GROUNDS FOIl DISl\lISSAL 

1V c do not agree wit.h the hearing examincr that even if there \fore 
no (hie proce,ss issue, on the present state of the rccord , the complaint 
should be dismissed. The hearing examiner s o\Vn factua.l findings argue 
against such a result. As W( have indi( ated earlier , on the one hand 
he founo that Koppprs ' market condition WtlS the result of "economic 
factors and not improper actions. On tlle other hand , he fonnd that 
l'psponc1ent' s practices \vit.l1l'cspec.t to prices and emtain rcquirements 
contracts were " iJlhibiting" 1.1 in terms of potential ent,ry nnd1hnt the 
impl'OperRcts :lJld practices al1p,ged in the. complaint " to ,\. ch:gl'ee ':. , 
)l, re tn1C " (Finding 4G). 

Such ambiguous (and contradictory) statement,s are of no assistance 
in the resolution of the sllbshmtive issnes ).aised in I.his case. l\fol';over 
the ('xamincr did not give ' adc uatc consideration to the; lega.J implica­
tions of other :facts which he spe(. i GcalJy found. For example, he :fonnd 
t1u t from In!)1 to J!)(j7 , Koppcrs was the sole domestie producer 01 
resorcinol; 14 that there was no kno\-vll chmnicCll eOlnpeLitive with 

l!i
resoreinol peT SC and that in mid-lOGS , about the tin1C 1,dlCTl l 

was going into the 1'-:80rcinol 
Imsiness , Koppers ' gan the use of total l'eqnirenu-nts eont.nlcts in an 
cf-Ol't (in the exa,miner s words) "to rehl.in aJl the Imsiness they rsiel 
had. " 16 In additioll , the initial decision does not contain a. thorollg'h 
enough analysis of the signifieance of Koppers ' pri('(: n duebon 1,\ hiC'h 

ellrl'ed in IDE)!) whe ll U.S. Pipe ,appeared 011 t.he sccne and after an 
extensive Jml'iod of relatively inflexible prieing from lD01 through at 

Pipe rnadc a pnbljc annOUllceulCnt HUlt it 

least 10G1." 
The examiner is specifknlly din' cted to reeonsidcr all the :facts 

developed in tlle ne",\' l"(:cord in the light of t.he Snpn'lT!C COD res defini­
bOll of thE oiren m 01' Inonopoljzation as indllling t\VO elempnts: (1) 
the possession of Inollopoly I)(Hver, and (2) the " willful acquisition or 
maintenance" of that power as distingnislIed :from growth or develop­
ment as a ( onseqncncB of a snperior product , business aellmeTl , or his­
torical a( cjdent. United States v. (/TlnneU OOTp. 84. liB. S63 (1D6G). 

'" Finrling 44. 
14 FirHling 1. 
,;, Finding' : 
'" FjmJJng4:: 
17 Fjm1ing 17. 
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Tho element of "willful maintenance" may properly be inferred
from the use of requirements contracts. A lth'Ough rcquirements con­
tracts are not 
 peT se ilJegal, they are subject to careful scrutiny because
of their potential m"rket foreclosure effect Standa7'd Stations 


United States 337 U.S. 293 (1949), and we believe tlmt they are par­
tienlarJy suspect when used by a l1'Ollopolist. Thus , a monopolist should 
bear the !burden 'Of proving n very strong justification for use 

'Of such 
contracts; especially so where acceptance by customers is indueed by 
a Rl)(cial in entjvc, such as the snbstiantially lower prices "\yhich ,lP­
parently occurred in this casc. 

This is not to say that monopolist.s may never use requirements 
contracts, and we certainly do not Inean that monopolists may never 
reduce prices. But the eombination of these :fact.ors Inay be uffcient to
 
raise a presumption of monopolization. I(oppers, of course, may
att.cmpt to rebut a.ny facts showing IDonopoliz.ation by proof that the 
reqnirmnents contracts and prir.. reduction (a) were motivated 
business n( cessity or by other factors which are inconsistent \viLh the 
view that they aTe evidence of the \villful maintenanee of monopoly 
power: or (b) had no .;;ignificnnt causal relationship to )(oppe1's 
nw.rket position or the exclusion of potential entrants. Moreover, any
facts which may not have been disputed on this appeal may be dis­
pHtHl (and fnlly (lis(Tc(litcd) in a JWvV tria1. 

St.ill another ground for the hearing examiner s dislnj :sal was his 
conclnsion that there is no public interest, in pursuing t.his com­
plaint because (1) U.S. Pipe has become "firmly entrenched" in the 
market; and (2) respondcnt abanaoI1ccl its improper conduct lour 
years ago , when it modified -its full reqniremcnts contraets after the 
Commission s investigation was initiated. all the basis of the record 
now hefore ns, we cannot agree: 1T.8. Pipe has been consistently losing 
nlOne '/, which is hard to reconcile with a linding of its being " firmly
entrenched; " respondent continues to use partial l'pquire.m(\J\h; C011­
traets, I''Ihich Jads ma,y or nmy not be consistent \vit.h the finding 
abandonment of improper conduct. , depending on "dwt a new Tf eord 
(unblemished by procedural defects) rcveals concerning the effcct 
lweessity, andlegitimac.y of these continuing practices. But even if 
tlw ('xalnincr were completely correct in these findings , he js in error 
1n his conclusion that thCSl facts demonstrate a lack of public interest
ill pursuing this eomp1aint. The fact that past unlaw-ful practices 
lWTP ceased or been suspr,nded is no assurance that they will not be 
resumed at some ti11e ill the future, absent the deterrcnt dlect of 
a COlnmission order with the possibility of heavy civil penalties fOT 
violation; and the fact that such practices may have been llIlSUCCCSS­

, Cf, F7'O v. Rn;wn Shoe Co., 184 U. S. ;\16 (1966) (speciaJ services l1scd as inducr.mcnt
to fnlI snpply contracts). 
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(e. because in the hearing exarniller s Ylew lJ.S. Pipe 
has become "firmly entrenched" ) is no assurance that they will not be 
successful in the fnture. Moreover, even if 1J.S. Pipe ha. been able to 
enter the market , this docs not prove that but lor spondent' s alleged 
pradices there may have been even more competition. The com 
plaint is not conlined to the fo eclosure oJ U.S. Pipe. 

In short, neither discontinuance nor laek of success of unlawful
 

ful in the past 


practices bars a determination that the pu1Jlic interest requires Com-
Furthermore, as matter of law, if the record showedmission actioll. 

to monopolize, the fact that the attempt ,vasthe offense of attempting 

Lora'inJoU7'1al 00. v. United States 

342 U.S. 143 , 153 (1951). And, finalJy, if the record supports '\ con­
clusion 01 ITDIlOpolizat.ion, 'Of attempt to T110nopo1ize , or a finding of 
pradices which tend to lessen competition , it lfln,y not be enough that 
the p1' cise practices fonnd to be illegal may ha,ve been stopped. An 

unsuccessful would be no defense. 


order restoring the cornpctitioJl which has been eliminated is requircd 
and sueh m1 order may properly go beyond merely enjoining 'Past i)­
legRlity. In this connection , we believe the examiner has been U11TeeeS­

sarily restriet.ive in disa.\owing e\ridence of the existence and use of 
J(oppe1's ' patents and know-how , since these may play an iTnportant 
factor as to any question of reIief.21 

,Ve will not , hO\vevo1' , determine \vhcthcr the allegation of att.:l; lpt 
to m'Onopolizc or any of the other charges in the eompla.int have been 
proven 01' whether the case is rnoot or no longer in the public interest
 

on the basis of documents and testimony which respondent has not 
had 'a fail' opportunity to meet. The case must he l'eman(led for Ill 
hearings. 

Complflint, I'ar8graph S , charges foreclosure oj' the resorcinol marJ;:t to " "crn:1! OJ" 
potpnl.i:1Ir:o/nl)ctit01. 

20 Spe Ln)llf:l- ()1JJ(:11. Ford Glass Cu. v. Ji1' 3!J2 11 2(1 41., ((jth Cir . 1D(j'i) , Gi/I'II: ForJrl, 

l11c FTO 322 11 2(1 !177 (D. C. Cir. 1\16:=), vert, denied :nr; 1:.8. !J67 (1!H;4); StoJlI;(1n1 

Disll'ilI1Io' -, 'TIC, v. FTC 211 11.2(1 7 (2d Cir 1!J;,4). 
21 See U'!1'i!crl 8trrte. . Uniierl Shne Mrwhinc) ll C'r:T1J , UO 1" . Sl1pp. 2();, (1). 1J:\:":, 1J':'). 

nJr' rl Tlcr curium :=4'1 "C. S. !l21 (1()Cj4) , WIJCI.C cornpnlson' 1ieeno;ing of patento: :l:" I1l'O.pcr 

rrnll,l , for rno!lopo!iz:ltion was ol'lcrr'u nltllough no prior p:Jtcnt ah11se \V:IS 1'onnl . In a 

United Shoe l1Iael111icn/ order , rvcn 1:he moreSl.h "111'1jt Supreme Court 1"'vie\v of the 

rll'nstic l'('lirf 01" uiYl' l:tlll'(, W:lS cO!l iI1rrerl: 

It is of COHrsr csbblishcd tIHlt, in a Sec. 2 C lSC , upon appropriate finrling-s 0( \'iohtion 
it is the dnty of 11Le court to prescribe relief which wil terminate the illegal monopoly, 

deny to thc defendant the fruits of its statu. tory 'Violation and ensure that there remain
 

no lli'aciiec:, likely to result in monopolization in the future. See , United Ntlltcs 

Od' uilell Curp" 384 r, s. ;;63, 577 (1U6G) : Schine Thcatl.es v. Unitert States. 4 ES. 110 

12S-2D (1!HS). " " " 

'" '" * If the decree has not , after 10 years, achieved its "principal objects " namely, 
to extirpate pt ueticcs that have can sed or may hereafter cnuse DlonopoJization and to 

restore workavle competition in the market" the time bas come to prescribe other , am! if
 
IJeee6S1try more definitive, means to achieve the result.
 
United State, v. Unitcrl Shoe Machinery COI'
 a!Jl U. S. 244, 250, 251, 252 (1968)
 

(emphnsis adllc(1). 


