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1686 FEDERAL 'TRADE COMMISSION DE,CLS'IOKS 

OnDER R";UANDIXC PnOClmDINGS TO ITEAHIXG EXA3HNER 

This matter haying been heard by the Commission upon complaint 
counsel' s appeal from the hearing examiner s initial decision and 
npon briefs and oral argument in support of and in opposition to said 
appeal and 

The Commission having determincd that tlw isslJ s involved in this 
case cannot be decided on the merits ueci:m3c of the manner in which 
the hearings herein wel' conducted; 

It .i8 oTdeped That the initial deeision be , and it hereby if: , vacated 
and set aside. 

J t ,is fnT'theT' ordered ThaI; this proceeding a.nd it herehy is, rc 
mtlJlc!ul to the hearing cxam1neT lor a trial in c.olt:fonnit.y withde 11,'/0 


views exprcssed in the accompanying opinion of I- he Commission. 

AVNET, INC. 
!Jockd 87,/, Onif' '/ (111((01JlnJ(!1 , Dec. 18. 1.91'0 

s J'eq\l('01'der J' t.11' lli)Jg 1'l'.'jJilHdeJ:t' t for iSSl!:tlCe of snh)IOf'1Hl dirf'ch- (l t.o 

i\Janl'ice H. S/nns , S('(' ci"ary of COJ1I!lerCE', jo the JWHl'ing; cXUmlIl('' fol' 
fnrthl'l' pnH' ('(1illgS 

ChuJlm A NO OI'C,, !ON RULING ox CEHTIFTC;\TICrr.' 01" H.EQur';f:'1' Fan 

SUBI'(W '\ TO ( onm i"mN'r OFFICIAL 

TJlis mat.teI' i i heIom tJ)C COlnnJissioll Up011 t-JIC Jlearing exalnillc-r 
certij-ication fjled N()"velnher 18 : 1070 of respondent:s moh'Oll for _is­
sna.nce of a subpoena duces tecum, addrcssed to Honorable :Maul'ice 
1-1. Stalls , Sccrl\tal'Y, United St.:dcs DcpartmE'- llt of Cornmcl'ee , which 
mot, ion and ccrt.ific.:\cioJl is mHcle pursuant t.o Soction :t;n of the Com­
mission s n,nles of Practlce. The information which respondent seeks 
to have the Secret.ary produc!:\ ( onslsts of a list of tIle nallies and 
addresses of " rl'spondent.s ' fnnn whom the l ul"ea,l1 of CtmSlls re­
quest.ed il!f0l'11aLion cOlnpUed in cert.ain product codes in the 1!)(j7 
Census of fltfanufadurers, with an indi('atioll of t.hose wllo in fact 
furn ished Ow information compiled in t.he report. t.hereon. 1 

The examiner in his certification recommended that the requpst
be denied on the ground that t.he Censlls Bureau ca.nnot rel( nse t.he 
TeqlIestecl infnnnation tInder t:IP law Ow JH'ovlsions of Titlr, 13e.. 

l-: C. , nnd tJlll'e:fore no llseflll purpose Ivould be served b y the 

1 On ()Yf'mhcr 20 , 1!J70 , l'f'sponllent filf'cl with the f'xaminf'r a motion for ccnnsirJl'ration
of ))11' l'f'('oflmc1\rlation Oil this ccrti1i('atioll , Wllich motion was rleuierl by the exanduer hy 
(11'( ('!' tiler! No\' cmL'l'r 2: , uno, 
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issuance of the subpoena. 2 The hearing examiner made no express 
findings on such questions as the relevancy and need fur the infor­

Ti1atiol1 sought. lIe mentions in a footnote that complaint counsel 
have indicated they have no inlention of using the Census report in 
question to carry their initiiLl burden of proof and that its only sig­

expected count.er definition of thenificance is in anticipation of an 


Hlfl'ket which respondentlnay assert. 
R.t spond('nt filed with its motion a memoraJ)(lmn of poi.nts and au-

material for two 
tllOrity in which it asserts that it Hceds the Censlls 


rC'port \yhich
purposps: (1) cross-exfUnination and rl'lmtJal of the 


omphint ('011118(,1 is expected to ofI,' l" ill evtdcnce and (2) disc.overy 

,of ( viden('e ll' cpssary for preparation of it.s (h.:fcnse. In argu ng its 

chilHCcI right to tlw IHO()(11l('t1on sOllf21It, respOndeJlt states that it does 

not ask that '; the data furnished by any particula-r establishment or 
1' , (1:1 f;.indi,ci(ll\al 1111(1('1' ' . title p:1J 'I' , ,. Jx i(kl1tifi(;d.
 

S D) All it sec,l;;sJ it states , is the Burea \1\., lnailing list which it avers
 
vii)) not y.iolate the confidence 'Of "any lH11'ticlllar pstablislmwat" Sllp­
ply.ing the BUl'efLU with information. --\cco!'ling to the respondent the 
1Uunes and addresses of the est:lblisllJJ1l'llts S!lr'veycd '-"('1'e not obta, incc1 

by the HurraH from t.he (' stal)1ishmcnts t.hl'Jl1seJ yes; they WCl'e assPlt.cdly 

cOll1piJccl by the Bllrc m from information made avaihLblc to it by the 
lJi(c;' l1:tlL;\"cillW Seryj('c ::ncl t.he Social Securit.y Administ.ration. 

The hearing examiner eJTcdin codifying rcsponc1('.t's rnotion to the 

Commission \vithout JUtTing first nJade his detenninahon on l'espond­
enes need for the dat.a and the appropriateness gel1Pl"ally 01 the re­

quest. If it is in fact t.I'H as he fannd here that. fL speeilie 1ft\\ bars the 
pl'oduetion of snell infonnat.on , that c.il'cmnstance wouJd seeHl to be 

the lw,ginning of his (;onsideration of the discowry isslle presented , not 

the-end. 
J.Jthollgh S('(.tjOJl i1. l'equLl'eS cl'tilicatioJl of it l'eqllest -for a sub­

popna c1irp,ded to nnot1wr gon l'IlJl(,JlL oiIieil1l and witbholds J'l"Oln the 
, the Com­examinel' allj,ho1'1ty to rule directly on suc.h an application

mission nevC'Ttheless looks to the examiner for all initial determination. 
An a,pplicatioll of this kind \"ill usually, if not alwa,ysJ concern basic 
1SS11PS of discavery and cvid('l(c , nl' aS ju vdrich the examiner has 

Uld responsibility. The purpose of Scetion 3.37 is not 
in this rcg'ard, it is mainly 

broad dise1'ction 


to l'C'1ien the' exaU1ilJ r of his C"sseJJtiall'o1, 
1,ctioto l)l' (Jvide 1, mCiLlS 'Of jn-f01'll1ng the Conllnissioll of any Slleh 

-' I:: L. S. C. * 9 providl' ill part: 
(a) NcitlH' r the Secl'etnr \', nor nr 01:1er o!Jcf'r or employee of the l)('part.mp.nt of 

C()JJJlprr,p' or h11l':1I or up:cncy tlH:l"eof , mn;r, except 11;1 J1royjtled in scction S of this 
titk­

rtic\11iJ1. estnj)lishrncnt(2) mal,(' :my pl111lieution wJwl'el1y UJe Ilnta r11l"nh:hc(1 by any 
orillljvillunl \lnder this tiUe can lJe identified" .. * 
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to prevent the possibili\;y oj' abuse. :) The cXaITllncr who has broad
authority over the conduct of the trial generany should r;Ollsidel' a 
request to a government offcial on the hasis of its merits In t- he cont.ext 
of the particular proceeding. IIis determination will be given sllbst ln­
tinl weight although t.he Commission in such instaneps reSPT'ves the
right to reject his views if phtinly in elTOI'. For rcfcrcne(\ see our
decisions on motions for snbpoenas to government offcials in A81 
Grom3 C(mu TIJ Co. Dockd Jo. 87H5 , (ordcl' issued Odober 2 , ID70 
fl'. I GGO herein:!) and ili, 80Uri Portland Oement Omnpany, Docket 
No. 87,S;- , (ordCl' issw,d Sl!lluJtancousJy witIl tlw onler issucd 1;en 

f p. HiSS herein:J. 
Thc -fundamcntal issue here is not one as the examiner in 
eHect

holds of ,..hether or not another government agcncy may, pursuant to 
law, "\vithhold data sought by respondent; rather

, it is whether or 
not respondent bas cstablished a discovcry right to the information it 

seeks. The examiner, as we have indicated (\'bove , should dntenrJ ine
this f1uestion and he should arrive at his decision by 1'01'(,1'C11('(' to 
rules on evidcnce and discovery in the context of the whole pro­

ceeding and also by reference to tho showing required by Section ; 
37,

I-fe rnig-ht also consider the seeming premature nature of tht;n qtwst
which suggests the possibi1ity of reservation oJ j1Hlgn18nt until some
L.ter appropriate time in the trial. 

,Yo willl'etUl'll this to the examiner for hi reconsideration and cle­ision in light of our views herein exprcssed. Accordingly. 
It '/:8 onlenxl That the matter be , and it hereby is, rdurned to the

hearing examinnr for further proceedings com:istcmt \''ith UlC views 
lE'Tcin expres:-(,(I. 

COHHnissioller Dennison not conc:urring lor the reason that he would
deny issuance of the subpoena for the reasons set forth by the h(-aring 

Xa.lllUICl', 

MfSSOURI POliTLAND CEMENT Cm1P 

Dor:kct 878:;. Order nnd Op'i,nion, Dec, 1970 

Order denying' rcsjJ01HIellt's motions for issuance of subpoenas ;e8 tecum
directed to the Acting Dil'petor , Bureau of I\'Iines, and Dil'edor, Enn:';ll1 of
C81LSHi'. 

()HDER \ ND OrL' \ION DENYING MOTlOKS FOI SUBPOENAS TO
 
GOVERNMENT ()PJ-"ICIAf, 

This mattcr is IJ(,fn)"c OIP (01)lmis,'3icll npOll bnJ c;ortificatjlJlls from 
the hearing examiner both of which W(TO filcd Xo\'embm' () , l()TO. 

1 A furthel' purpose uf S"dion 
 37 io; to give the Commission nn opportunity to work 
out approprhlte flrrang-ements wiLl! oHlcr agencics involved if Il rcquest is found to lJC
justified. 
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The first is a ccrbficntion of respondent' s motion filed October 8 
1970 , for the issuance of a subpoena dUffles teou'ln to Dr. Earl T. :Hayes 

Acting lJirector of the Burean ' of :\1i11CS , United States Department of 
th( Interior. The other i:: the c(',lLifieaJion of l'espondent:s motion 'also 
tiled October R , IH70 , lor theissnaIwc 01 a subpoena duces lecu'l 


Dr. George II. Brown, Direetor 01 the Bnl'eau 01 Census , United Strltes 
J)(:partmcnt of Commerce. On both motions the hearing examine, 
l'eLOmme11ds denial. Other papers filed are respondent's hrief on the 
cer1"ifieilt.ons filed J\overnber 1i : 1070 , and c.omplaint counsel's reply 
to s\lch brief filed November 23 , J 970. 

The requestcd subpoena to Dr. II ayes of the Bureau of _Mines, seeks 
certain tloeuments and data (;oncon1ing tables in Bureau of lVIine.s 

y ef r Books and other publioations as well as documents disclosing 
the identities of the persons preparing the specified tables and docu­
ments. The hearing examiner in certifying the matter states that the 
re(luest relates to docurnents eOl1tained in c.m-tain Commission exhibits 
admitted into evidence May 10 , 1!)711. He st.lLes further that the pm­
pose of respondent's immediate J.cquest had been presented to him in 
various difIcrcnt fonm; previously and rejected by him. lIe concludes 
that this subpoena \\' ould require a lengt.hy and burdensomc l)l.oduction 
task "not necessary to any appropriate diseovcry purpose" in the 
pl' eed 

The request.ed subpoena to Dr. Brown of the Bureau of Census would 
require the production of certain data and information relative to a 
proposed Commission exhibit cntitled "Concentration Ratios in :Manu­
faet.uring Indnstry (l!Hm)" a document \vhich the hearing examiner 
states was pl'epa,red for the Senate SubcOlnmittec on Antitrust and 
1I10nopo1y by the Bureau of Census. The examiner reserved his ruling 
Oil the receipt oi the proposed exhibit in evidence at responclent:s re­
quest. He expressed the view however OJl a provisional basis that the 
specifications in the subpoeTI! would appear to require a lengthy and 
burdensome produetion task "'not necessary to any appropriate dis­
cO\-ery purpose:: in the case. 

Although Section 3.37 requires c( l'tiiication or a request :for n sub­
poena dil'ceted to another g-ovcl'nmcnt offeial , it is ncvertheless the 
initial responsibility of the exarniner to l'ule on the djseovery and evi­
dence tplCstionsprescntcd. The Commission gives substantial weight 
to the l'ceornmendation of the hearing exmniner in such instances , and 
his opinion ,,,ill he adopted unless it is shown to be elcf!rly in error. 

Respondent in its brief filed November 13, uno, asserts tlut.t t.he hea.r­
ing exarniner has abused his discreti.on and that unless the Commis­
sion ovcrturns his recommendations respondent will be denied due 
process. Hc-:spondent's point seems to be that the he,al'ing- examiner c.an­
not rec.eive into evidence a U.S. Government, documcnt and then neithe, 
l'cquiJ': c.omplaint counsel to place a witness on the stand to testify as 


