
, * * * , , " 

Morgan , Chief , Chemical Scction , Industry Division , United States 
Department 'Of Commerce pursuant to Seotjon 3. :37 01 the, Cnmmls­
sion s .Rules of Praetice. 

The hearing exa.miner recom'mends that complaint counscl\, appJica­
tion be granted. IIc made his reeormnendation apparently on the 
ground that TPsponchmt docs not object to the granting of the mo­

tion and on the further ground that if as indicated in complaint COlln­

sel' s application Mr. l Morgan sl testimony is limited 1''0 merely 
testifying as to the manner in which proposed ex 67 a-h was pre­
pared , the hearing examiner finds n'O conIlict \vith the pr'Ovisi'Ons 'Of 
13 U. , Secti'On 9 , as arnended. 

The 'whole question of the application of Commission Rule, Section 
37 and the hearing examiner s l"csponsilriEty thereundcr has been 

ather decisians in interlacutory matters 
issued simultaneously hen ,vith , namely, vnet, Inc. Docket No. 

B775 LP. loRH he,rein 1 and 1l/i88o' w"1 P01'tland CemC'd OOTnpany, 

Docket No. 8783 I p. Hi88 hereinl. 
111 this inst u1( , \ye will approve the issuance of the r('cpwst.ed sub­

, but the hearing examiner is instructpd to apply the principJcs 

dealt with in detail in twa 

set forth in the otheT matters rcfcrn d to above. The 1learing cxam 
iller should not base his detenninations on quest.ions rehttive to the 
seopp of 1\11'. rorgnn s tp imany, eitlwr on dircct or au cross exami-

Tlntion , on the possible application , or laek thereaf , of a confidentialit.y 
provision protecting the records of anot.her ageney; rat1Jcr he should
 

decide such qupstions on their own UI('Tits by 1'C Tf'n(T to the pro( 

dural ru!es including- the' rules on the receipt of evidence applicable 
ta Commission pr'Oceedings. Nothing herein statp.d however is to the 
prejllrliee of the examincr in exereising his broad chscretion to deter­
mine the admissibi1ity and the appropriateness of the tcstirnony in 
all respects atherwisc. Accordingly, 

J t is oTden;rl That the hearing ('xamilwr be , and he hereby is 
authorized to issne a subpoena ad t( 8ti ndwm, addressed to 1\f I'. Reese 
R. :.Iol'gan , Chief , Chemical Section , Indnstry Division, United States 
Department of Commerce. 

ASH GHOVE CEMENT COMPANY
 
Docket 8785. Order and Opin1on, Dec. 1.970 

Order denying various respondent and third party appeals, vacating certain of 
the hearing- examiner s onlers, and l'eumnding efise to bearing- examiner 
fol' appropriate action. 

OnDER AND OPl IOX HULl"'G ON l!\TEHLOCUTOHY APl'l ALS 

The Comrnissjon has before it in thjs aJrl'ady mnch app('alf d pro­
ceeding .further tl,ppcals which will be scpaJ'a.tc1y considered below. 
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ltespondent on October 20, 1970 , appealed 11'0111 the hearing ex 
amil1er s order fi d October 9 , ID70, conditionally granting a motion 
to quash in part and limiting subpoena 
 duces tecum1 issued at tho
 

inst,ance of respondent to third ptLrty, George V\!. Garrett, president 
Stewart Sand and Material Company (Stewart) Kansas City, Mis­
souri. The appeal was nnswcred by Stewart ,as well as by complaint 
counsel. 

The .contentions 111ade by respondent on this order of the examiner 
are (a) that the hearing examiner was too restrictive in limiting the 
return under Specification 1 to the materials concerning the "Kansas 
City area" and certain other records furnished by Stewart and (b) 
that t.he hearing examiner erred in granting Stewart' s motion to quash 
specifications on the ground that respondent has not 1l0t the require­
ments of Rule 45 of the Federal Rules of Civil Procedure. 

So far as this appeal concerns the hearing examiner s application 
of Rule 45 of the Federal Bules of Civil Procedure, it wi1I be granted 
for the reasons stated in our order and opinion issued in this proceed­
ing on October 22 , 1970 11'. 1660 hereinJ. The matter will be returned 
to the hearing examiner for appropriat.e action consistent with the 
Commission s "iewsthel'ein expn ssecl. This appeal in all ot.her l'cspeds 
1..ill be denied for the reason that no sufticll'nt showing ha.s been made 
as required by Section 3.35 (h) of the Commission s Hules of Practice. 

nespondent on November 12 , HJ70, appealed from the hearing ex­
aminer s order of Odobcr 30, 1$)70 , dellying motions and applications 
for third party discovery subpoenas d'twes teCUTr Hespondcnt attac.hed 
0 its appeal the affdavit, of Korman A. Fordyce. Complaint counsel 

filed an answer to sl1eh ID70lppcal on November 20 Uld respondent 
fled" reply on November 24 , 1!J70. 

The order appealed from in this instance covers variolls requests 
for t.he issuanco of subpoenas to third parties including Lone St.ar 

1 At('W lrt in it1' am,wer asserts among- other things tb t rcspon(il !!t on more than 
one occasion Itas faUerl to timely serve it with imjlort:wt (!oCl1r\rnts cOIl(crning' snhpocna
issued agaiI1Kt it. Complaint ('I1I1IlScl1l1so makcs the point in its Ililswer that Stcwart wru: 
J10t tinwly servc(l ill t!Ji imdnnce. The reeon! contain", a eer1:fiCllte of servke slJowing
tlwl. SI('WIIl't on tlH' !)th (lay of November 1!)70 was served villiom: documents to complete
Ihe s('rvicc (' 1)Jl(,(,l'nillg" re"poI1l1ellt' 1p)Wa1. '('I111S . it appears that service lw, !Jeen 
"()lljllel('d :lnr1 t.h:1t (here has lwen slltneient time for Stp1".':1rt to have furtl1cr answered 
il' it hn(i (jpsil' . III the CiI'Cll!ls!anCf'c!l to (h) 1'0 s we will consil1er the appeal . a1thoug-h in
 
the futl11'e , faill1t,c to ('omply with thc Commi sion s rules re1ntillg" to the timely service 
or" 11o('unwlI!" may rC(j11il'( appropriate c01Teetive action, 

Stewal'.'s fnrthel' chllrg"e that l'esponrlcnt WIIS latp in fiing this aplJPfJl is without 
;;!1h81:un( e, Respon(lpnl. WfLS not served with the examiner s Odol1fr 11th order \1ntil 
Odolwr 1:Hll; tJH J"dor(' ('I'polllen!' s fi1ing of its appeal on the 20th of Odoher was 
timrly 11111el" the Commission s 1"ules, 



- '
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Lld 

twC\nty "ccrtain concrete manufacturers. " Hespondent argues that the 
exam iner s denial of the requested discovery is arbitrary, eaprieious 

ad'yJ1ix Concrete Compm1Y, Geiger Ready :Mix Company 


and "iola.tin:-, of its due proeess rights. 

The examiner in his order states t.hat respondent has sho\vn 110 actual 

need for the subpoenas sought ill this insta1J( e and that if during the 
course of the presentation 01 complaint connseFs case..ill-ehief l'esvoncL­
ont's need for any such subpoenas to prepare for its defensE', becomes 

apparent , it \vill be given the opportunity to renew its request. Inclis. 
covery matters , the lwaring cxnmjncr has broad discretion and no 
shmving has been made here t.o justify a revi(:\v of his c1(' c.jsion by, the 

Commission at this st.age of the procl:pding. .fO'l'eoveJ' , HO snfhcie, 

showing reqnil'ed by Sed ion UH) (b) of t1H Commission s Hull's of 
Practice has been made. Thus, this appeal willlJ(; deni('(l. 

III 

Finally, \ve have before us cross appenl by respOTHl('nt and j'ojntly 
by two third part.ies named in sl1brJoenas :from the ol"ll'' s OT the ' hear 

jng examiner filed Odober 21 1970 , and NO\'pmhc r 10 1970. 

Hesponc1ent filed an appeal pUi'uant to SectioJl ;-3)3;) (b) on Odo­
bel' 27 , 1970, from the examiner s order of Octobl r 21 , 1970, which 

lOllal'ch Cement Companyorder granted t.he motions of third parties 


tfaterials, Inc. , (C01HTP.te Jla.terials) toCMonarch) and C onercLe 

quash subpoenas issued to them at the instance of resi:)(ndcnt. The 
examiner upon an application by 1.onareh and COJHTl'.te l\Jat( rials to 

reconsider their motions, filed his second order OJ) these subpoenas on 

November 10 uno. Therein he rc;f(;rrecl among other things to the 
Commission s order and opinion filed Octobcr 22 , 1970 and he denied 
thc motion for reconsideration and the motions to quash in their 

entirety. 
Hesponc1pnt , in this instance, argllcs t.hat tlJC hl aring examiner erred 

in applying Hille 'if) (b) ( ) and (e) oJ HI(: Federal Hules of Civil 
Procedure and in requiring the flcl\' ancp pn.YIrlCnt of witness Jecs find 
costs. Tlw, (l11Cstion on the l1S(' of Hnle -'1-0 was dealt with hy the, Com­
mission in its oreIor and opinion issued herein October 22, 1970 and 
the- principlE's thl e rnentloncd apply pquaJJy h re, However, rcsponc1­
cnfs appeal is moot jn this instanec b( cal1se of the cxamil1 s subse­

quent order fi)Nl November 10, ID70 , denying the motions to quash in 
their entirety. The appeal \"ill bc donjed to dispose; 0-( the maUpl' for 
the record.
 

JTOll U'Ch Cement, Co. and C0l1crete :Jlat.eri als, Tnc. on XOH'.Inber 21 
ID70, joiJJUy appealed -fom thnt part of the l11 ariJlg examiner s onkr 

"The SllhJ)OellaS were i"'SllP(l to Verllon D:ll'low , viee prl' i(lent. the J'on:Jlch Cement 
Company an(1 to Houert C. BrO\Vll , vice president, C01H' rete J\Intf'rials , Illc. 

4G7-20T- lOS 
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filed October 21 , 1970 ,vhich denies confidentiality ":I\ississippi Rivcr 
t.reatment" to the information sought and from the portions of the 
o.rders filed Odober 21 , ID70, and November 10 , 1!J70, denying motions 
to limit certain specifications of the suhpomHls to the "Kansas City 
area. " Their argument.s are (a) that the denial of confidential treat­
ment will result in the disclosllrc of trade secret.s giving respondcnt. a 
competitive ,advantage and (b) that certain spcciJications of the s1Jb­
poc-nas extend beyond the relevant geogl' a.phic. ma.rkJ,t. 

So far as the appeal of 110na1'c11 and Concrete l\lat.cl'iaIs takes is 'me 
with the examiner s rejection of their request 1'01' confidential treatmcnt 
('i. trcatment like that granteel in the luatter of ilIississippi Rh:cJ' 

uel OorpOJ'ation Docket No. 8657, sometimes referrcd to as tJw 
::VIississippi HiveI' treatment) our views are set forth in our order and 
opinion issued Kovembcr 19 , 1970 (p. 1671 hereinJ in t.his mattcr 
concerning a similar appeal. 1j or the reasons therein stated , we will 
grant the appeal to the extent that it involves the examiner s denial 
of petitioners ' request for confidential trcatment , vacate the cxamiJl;J' 
orders and direct him to take appropriate . action consistcnt \vith Ollr 
views expressed in sueh prior order. 

The appeal of ?vTonun'h and COllcrl'e 1\1aterials is denied ill all otltcr 
TCspCcts for the reason that no suIIeicllt showillg is made required by 
Section B. HJ(b) of tlle CommissioJl s Hllies of Practice. Accordingly, 

It 1:'1 ordered That rcspondellt:s appeal from the hearing examiner 
order filed October D , ID70 , be : Hnd it hereby is , grant,ed to the ext.ellt 
set forth in thi ordcl' and opinion and otherwise denied. 

It is further ordered That l'cspondcnUs -appeal from the h(':trin 
examiner s order of October ;- , uno , be , and it, hereby is : denied. 

1 t ,is fUTt/WT onle1";d That l'cspondent:s appeal frolI the heari ng 
cxaTniner s order filed October 21 1970 , be , and it hereby is , denied. 

It is further onlcreel That thc joint appeal of :.:Ional'ch Cement Co. 
and ConcretcMaterials , Inc. , from the hc:u'jng ex,pnincr s orders filed 

specLiveJ'y on Octobcr 21 , 1970 , and Ko\'emb( r 10 , 1070 , be, and it 
hereby is , grant.ed t.o t.he ( xtellt indicated in th is oJ'der and opinion 
and it is otJw,rwisc denied. 

It 'is further ordered That the JH aring examincr s orclers fic(l 
respect.vely on October 21 , InTO , and November 10, 1J)70 , be , awl t-lPY 
ll(\l"ehy are , vaeated. 

3 'l!w"" aPI1('1Jnllts on (Jf'ohf'l' :!8, JH70 , nnrl ng-ain Oil No\"e!J11er In , lfJ70, m;ked f,Jr ;111 

pxt.f'nsip!) of t.ime for filin.. t1H'ir ern"s fiPPl'nl awl answer. SiI1(T t.lw.Y IHive lilp,1 t1H'ir 
11111)(n1 whh'h is here b('il1q l'ollsi(h'1l'd 1111(1 "jll(' !' !"pSIHIIHlpI1t'" apPf'a1 j" !Uootf'd b",.. the 
\'xaliinpr :, s\1hsl'ql1('IJ! on1Pl' , t1n1:' !'1i11irwtiJlg' th(-' 11"0'(1 for all :1 11 S\H'r , 110 furth,,!' :!diun 
is I"' (jllin' (l on the tiJ!JPf'xtcnsJolI l'' l1psts. 
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It isluT.theT orde,o That this matter be, and it hereby is , remanded 
to the hea.ring e.xaminer for appropriate action consistent \\"ith the 
C0l1n11ssion s viel\s expressed in this order Rnd opinion and to the 
extent applicable in its prior orders and opinions issued herein 1'0­

specti,"ely, on October 22 , 1970 , and November 19 , 1970. 
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ADYISOHY OPElOX fJ( ESTS' 

No. 399. Plan for JVerchandisin
 by Lottery. 
The COImnissiol1 issued an advisory opinion relative to proposed
 
ekl ' c1 a.wing:s for s1-igs. 
The \I'igs are pUl'ehnsecl at. $5 each \"l1olcsn1c al1rT reta.iled to con­

smners at $50. 
 one han l' been sold at retail b( low this p'l'icp,
It is proposed .1'0 estab1ish a methoel by ,yhich each buyer of fl \\'ig 
wonlc1 be assured of a wig flt a price of $;30 or less. The method of 
operation would be as folJOIYs: Customrrs y,"ould be djvided into 
groups of 10. Each week, each snch ctlstomer in each sllch gronp yvonld 
pay and a drawing would be had ; the winner to receive a wig. TIle 
next \Yeek, the nine l'emajnillg persons in the ! TOnp of 1U ".onJcl eilch 
pay $5 , and one of them \,ould 1'8ceil-e a \rig. This process \YQnld
continue, until finaLly the last person in the gronp ".-uIll pn)' the full 
price of S50 for the wjg. 

The C01Iunission espl'essec1 tbe 1'iew that the proposed course of 
acbon \youJd constitute a scheme lO sell nwn.handise by means of a 
lottery or g lm8 of chance , a sales c1eyicC' long hc:d to be iUQgaJ UlHh'l' 
the Federal Trade COlnmi sion .:\ct ertir.n ;). The mere fact t11flt 
eilch p:lltjcipant receives a t.hing of 1'aJ11e for his contribution does not 
l1cgnte the existence of a lottery nor change the plan s (' ssentinl nature 
as Ul appeal to the puhlic s gambling jnstincts. Clea rly, the participflllts 
jn this drawing y,ould be moti,r ntecl by the chance of recci,'ing some
thing of more value, than the amount they c.ontrllmted. IlcIl(,c the 
nature of the appeal is unmistakable. (FiJe Xo. TO;) 7(L)1
 released 
Jan. 19 , 1970. 

Nu. 400. LabeJiJ1g of Imported Magnetic Recording Tape.
 

::Io(lifying' the. position annonncrc1 in \rl,' i3or.v Opinion Digrst 
1\0. 366 (76 F. C. 1103) (16 CY. R. S LJ.36fi), ti,e Commission ad­
vised that: 

Tape. accompanying nn imported tape r('con;p1' : if pnck1i2T'd to SJ10W 
C.01lltr T of origin : .is not required to express qJ:alltit T of contents 118 

Prj0l" ", Oct0l1er :20, lfHi8 . in Cf1nf(\r11it. wiih th,' II01ic'- of tIlP C(1mwi , :1(l\i-nr 
(1jJiniC'l; were rOJJf!clellti;J! :1nr1 ly,1ililI11(' TO rhe vulJlic 0I1: " i l Ili!li' form. Di:;p r" pf
a(h" i"o:' - npiniflns "'" el' 11\1111;;;11,,(1 in The F'ull'ral nf'l'i (t'!. . Tlw JHllk,' ""n cll 11: c:rd "n 
Oc10h.r 2!), 1D6n , to llj"Oyidc for !1l1i)lkntinn of C1(hho" " opjnjulJ ::n" l' ''qll(' 'i tJl!'f' 
jncl;' (1i)J.': :J:lJJC3 :111(1 (Iet:lil . "When Tl' lHl.er.erl. "nhiect 10 limit l1i()l;s 011 111111ir rL 
P1(J Ill"f' i1l'i,. :ing from ".t:1111tor'.- l'e rrie:i()'l" . tl1r C"mmis l'-)J ," I"l!!b . ..1), t1 f' pU!11ic i!lt(,1"f'," 
'lLp r,01ir'- "."s nro:1ill C"h r! on l)PCPPl:1i'l" 2:!, 1071, to IH' ()Yi, C' tul' t:1e pJ pnWllt in 111e
Comlli ",!nll S 1111111;(: rl'C'onl of adyj " ()lljni(1!l:llld l'' ()l!e t'" t11": i"or. jllc-l;,li W :l,1)1H'S
and rJpr:1il". , lJJmi'r1iatpJ" nfl"'l" t!le ri'fj 1pq;11; 1,,,1.1" J)i: J"' ('ph- pI1 r ll' C(1111)1i i()n :, :llly;r.
'"niJjecl to uny li11itati(11ls on IV1111ic c1i"c11 ;;;11(' nri illg: 1'rom "tal1l100' l'estriuions. T lle 
COlllU1i ;jons r\lle . .1lHl tIle 11\1l:1k i!1t\'l'e 
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