AN THE MATTER OF
THE PAPERCRAFT CORPORATION

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT

Docket 8779. Complaint, Apr. 10, 1969 *—Decision, June 30, 1971°

Order requiring a major manufacturer and distributor of gift wrapping paper
and ribbons with headquarters in Pittsburgh, Pa., to divest itself of all as-
sets and properties of CPS Industries, Inc.,, a Chicago, Ill., gift wrapping
firm, and for ten (10) years not to acquire any distributor of gift wrap-
ping without prior approval of the Federal Trade Commission, and not to
sell to a customer of CPS Industries for a period of three (3) years un-
less it has sold to such customer prior to December 27, 1967.

COMPLAINT

The Federal Trade Commission having reason to believe that The
Papercraft Corporation, a corporation, has acquired the stock, busi-

! Reported as amended by Hearing Examiner’s order of September 9, 1969, by amend-
ing the introductory portion of Paragraph 16.

?Modified by Commission’s order of September 9, 1971, by modifying Paragraph IX of
the order, 79 F.T.C. 420.
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ness and assets of CPS Industries, Inc., a corporation, in violation
of Section 7 of the Clayton Act, as amended, (15 U.S.C. Sec. 18);
and, therefore, pursuant to Section 11 of said Act, issues this com-
plaint stating its charges as follows:

I
Definitions

1. For the purpose of this complaint, the following definition
shall apply :

“Gift wrapping paper and ribbons” includes all paper and ribbons
ordinarily used for the purpose of wrapping gifts.

i
Respondent

2. The Papercraft Corporation, herein referred to as “Paper-
craft,” is a corporation organized and existing under the laws of the
Commonwealth of Pennsylvania, with principal offices located at Pa-
pereratt Park, Pittsburgh, Pennsylvania.

3. Papercraft owns two manufacturing subsidiaries: LePage’s
Inc., which manufactures pressure sensitive tapes and adhesives; and
American Universal Plastics, Inc., which manufactures vinyl table-
cloths, placemats, and doilies. A third subsidiary, Papercraft Prop-

erties, Inc., owns the real estate housing the parent corporation. All
three subsidiaries are Pennsylvania corporations.

4. Prior to the aforesaid acquisition, Papercraft was the second
largest manufacturer of gift wrapping paper and ribbons. Based on
total industry sales of $100,000,000 in 1967, its percentage share of
the market based on approximately $16.3 million in sales was 16.3%.
Papercraft’s total sales of all products in 1966 was $24.1 million.

5. At all times relevant herein, Papercraft has sold and shipped
its products, and specifically gift wrapping paper and ribbons, in in-
terstate commerce throughout the United States and was and is en-
gaged In interstate commerce within the meaning of the Clayton,
Act.

I

CPS Industries, Inc.

6. On December 27, 1967, Papercraft acqtﬁred all of the issued
and outstanding capital stock and debentures of CPS Industries,
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Inc., a Delaware corporation with a main office located at 2300
Logan Boulevard, Chicago, Tllinois. At the time of the acquisition,
CPS TIndustries, Inc., had two subsidiaries: CPS Industries (Tenn.)
Inc. (a Tennessee corporation), Franklin, Tennessee, Rapid Ribbon,
Inc. (a Delaware corporation) (same address as parent). ;

7. In 1967, CPS Industries, Inc., was the Nation’s largest manu-
facturer of gift wrappings and ribbons. Its 1967 sales of these prod-
uets of $17,006,112 approximated 17.0% of the total domestic market
for such products. The firm’s 1966 sales of all products were $20.9
million.

8. At all times relevant herein, CPS has sold and shipped its
products, and specifically gift wrapping paper and ribbons, in inter-
state commerce throughout the United States and was and is engaged
in interstate commerce within the meaning of the Clayton Act.

iv

Nature of Trade and Commerce

9. Total production of gift wrappings and ribbons throughout the

United States approximates $90 million to $100 million a year.
These products are sold to department stores, drugstores, grocery
~ chains, toy stores, gift stores and other outlets.

10. Based upon the figures noted in Paragraph 4 and 7 herein, Pa-
percraft, as a result of its acquisition of CPS, has increased its share
of the gift wrappings and ribbon market from approximately 16.3%
to 33.3%. The acquisition has also resulted in an increase, from 50%
to 60%, in the share of the subject market controlled by the four
largest firms. ‘

11. There have been no new entrants into the gift wrappings and
ribbon industry since 1962. At least thirteen firms, including one of
the largest, withdrew from competition during this period; five oth-
ers were acquired by larger firms.

12. Within the industry, Papercraft concentrated primarily upon
sales to grocery, drug and discount chains. The company produced
gift wrapping and ribbons that were functionally identical to that
of CPS, but were priced somewhat lower in some cases.

2. CPS competed on every price level within the industry. Sev-
eral of its brand name products were in direct price competition
with those of Papercraft. CPS’ main sales thrust was directed to the
quality department store and gift shop outlets.

14. Both Papercraft and CPS competed for substantial sales to
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chain retail outlets, both in the sales of brand names and private
label products. Typical of such customers were S.S. Kresge Co.,
Sears Roebuck & Co., and Arlan’s Department Stores whose total
purchases from Papercraft and CPS were $3 million in 1967.

v
The Acquisition

15. On December 27, 1967, pursuant to an agreement dated De-
cember 6, 1967, Papercraft acquired all of the stock and debentures
of CPS, a privately held corporation, directly from the holders
thereof solely in exchange for 285,300 shares of stock of Papercraft .
valued for purposes of the transaction at $20 a share, or a total con-
sideration of $5,706,000.

VI

Violation

16. The effect of the acquisition by Papercraft of CPS has been,
or may be, substantially to lessen competition or tend to create a mo-
nopoly, in the United States, in the production and sale of gift
wrapping paper and ribbons in violation of Section 7 of the Clayton
Act in the following ways, among others:

(a) actual competition between the two firms in the production
and sale of gift wrappings and ribbons in general, and to chain de-
partment, discount and drugstores, has been or may be eliminated ;

(b) potential competition by Papercraft in the production and
sale of gift wrapping and paper to quality department stores and
gift shops has been or may be eliminated ;

(¢) concentration of production and sales capacity within the gift
wrapping paper and ribbon industry has been substantially in-
creased ; _ .

(d) the increased dominance of Papercraft within the industry
tends unduly to heighten barriers to the entry of new substantial
competitors and render the survival of existing competition tenuous.

The acquisition of CPS by respondent, as alleged above, consti-
tutes a violation of Section 7 of the Clayton Act (15 U.8.C. § 18).

Mr. Joseph J. O'Malley, Mr. William A. Zolbert, and Mr. Larry
D. Sharp, supporting the complaint.

McFKean & Whitehead, by Mr. David J. McKean, and Cohn &
Marks, by Mr. Richard M. Schmidt, Jr., for respondent. '
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STATEMENT OF PROCEEDINGS

The Federal Trade Commission issued its complaint against the
above-named respondent on April 10, 1969, charging it with having
violated Section 7 of the Clayton Act, as amended, by reason of its
acquisition of the stock, business and assets of CPS Industries, Inc.,
a manufacturer of gift wrappings and ribbons. After being served
with said complaint, respondent appeared by counsel and filed its
answer to the complaint denying, in substance, that the acquisition
was illegal, and alleging as affirmative defenses that the two com-
‘panies were not in substantial competition and that CPS was a fail-
ing company.

Thereafter, a series of prehearing conferences were held between
July 14, 1969, and October 2, 1969, before Leon R. Gross, to whom
this proceeding was initially assigned as hearing examiner. Follow-
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ing the death of Examiner Gross, the undersigned was assigned to
act as hearing examiner herein on December 8, 1969. A further pre-
hearing conference was held before the undersigned examiner on
January 13, 1970.

During the prehearing phase of this proceeding, various applica-
tions, requests and motions were made by the parties, for purposes
of discovery, including a motion to produce by respondent, an appli-
cation for access by counsel supporting the complaint, a request for
admissions by counsel supporting the complaint, and a motion for
the issuance of “Special Reports” pursuant to Section 6(b) of the
Federal Trade Commission Act by respondent. Most of said applica-
tions and motions were ruled upon by Examiner Gross during the
pendency of this proceeding before him. Respondent’s request for
leave to file an interlocutory appeal from said examiner’s order rul-
Ing on its motion to produce was denied by order of the Commission
1ssued September 30, 1969. Respondent’s motion for the issuance of
Special Reports pursuant to Section 6(b) (which was certified to the
Commission by the former examiner) was denied by order of the
Commission issued August 27, 1969. Following the latter action, re-
spondent instituted a suit in the United States District Court for
the Western District of Pennsylvania to compel the Commission to
conduct a survey under Section 6(b). Said suit was dismissed on
January 14, 1970. On February 28, 1970, and March 6, 1970, after
the commencement of hearings herein, respondent made application
to the undersigned examiner for the issuance of approximately 550
subpoenas duces tecum designed to produce information of the type
earlier sought to be obtained through the Section 6(b) survey re-
quested of the Commission. Said applications were denied by order
of the examiner dated March 20, 1970. Respondent contends that it
was denied due process because of the failure to grant its requests
for such information. This contention is hereinafter considered in
the context of whether the data sought is relevant in this proceed-
ing.

Hearings for the reception of evidence commenced herein on Jan-
uary 20, 1970, before the undersigned hearing examiner. Complaint
counsel’s case-in-chief was completed on February 9, 1970, except for
the cross-examination of one witness which was delayed until Febru-
ary 16, 1970, at the request of respondent. The presentation of evi-
dence on behalf of respondent commenced on February 10, 1970, and
was completed on March 20, 1970. On the latter date rebuttal evi-
dence was also offered by complaint counsel and received. The record
was closed on March 20, 1970, subject to the possible filing of a
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motion by respondent during the following week, to reopen the rec-
ord for the purpose of offering certain surrebuttal evidence. A mo-
tion to reopen was filed by respondent on April 20, 1970, and was
granted by the examiner on April 27, 1970, to the extent of permit-
ting certain affidavits, as to which there was no objection by com-
plaint counsel, to be received in evidence. A supplemental motion by
respondent to reopen the record for the purpose of receiving certain
additional affidavits was denied by order of the examiner dated
April 80, 1970. It may be noted, however, that none of the findings
herinafter made by the examiner are based on the testimony of.the
witness in response to which the aforesaid affidavits were offered.

During the course of the hearings held herein, certain exhibit
consisting of sales figures and other business data of third parties
purporting to be in competition with respondent were received in ev-
idence and, on request of said third parties, and with the concur-
rence of complaint counsel, were accorded in camera status for a pe-
riod of five years. Under the examiner’s ruling pertaining to such
in camera documents, access thereto was limited to counsel for the
parties to the proceeding, subject to the right of counsel for re-
spondent to request leave of the examiner to disclose to their client
any document or portion thereof which they could not understand or

interpret without its assistance. (See, for example, Tr. 712.) Counsel
for respondent state in their proposed findings that they renew their
objection to the examiner’s ruling purporting to deny them the right
to show or discuss with the repondent any in cemera documents. It
may be noted, however, that at no time during the course of the pro-
ceeding did counsel for respondent seek to avail themselves of the
right to request leave of the examiner to disclose such documents to
their client, or attempt to establish in any way their inability to use
or- understand such documents without disclosure of the contents
thereof to their client.

At the close of all the evidence, the parties were granted leave
until May 5, 1970, to file proposed findings of fact, conclusions of
law and an order. On application of respondent, the time for filing
proposed findings was extended until May 13, 1970. Proposed find-
ings were received from counsel supporting the complaint and com-
sel for respondent on May 13, 1970. Although an opportunity to file
replies to the findings of opposing counsel was granted on applica-
tion of counsel supporting the complaint, counsel for the parties
elected not to file any reply findings.

After having carefully reviewed the evidence in this proceeding
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and the proposed findings and conclusions submitted by the parties,’
and based on the entire record, including his observation of the wit-
nesses, the undersigned makes the following:

FINDINGS OF FACT ?
1. Identity and Business of Respondent and Acqﬁired Company
A, The Respondent

1. Respondent, Papercraft Corporation (sometimes referred to
herein as “Papercraft?), is a corporation organized and existing
under the laws of the Commonwealth of Pennsylvania, with its
principal office located at Papercraft Park, Pittsburgh, Pennsylva-
nia 15238 (Adm., Ans., par. 2).

9. Papercraft has two manufacturing subsidiaries: LePage’s, Inc.,
which manufactures pressure sensitive tapes and adhesives; and
American Universal Plastics, Inc., which manufactures vinyl table-
clothes, placemats, and doilies. A third subsidiary, Papercraft Prop-
erties, Inc., owns the real estate housing the parent corporation. All
three subsidiaries are wholly owned by Papercraft and are Pennsyl-
vania corporations (Adm., Ans., par. 3; CX 7, pp. 3-4).

3. Papercraft was founded in 1945 as a manufacturer of gift wrap
products (Tr. 1152). In 1967 it manufactured and sold gift wrap
products, Christmas icicles and Christmas greeting cards, with gift
wrap products constituting the bulk of its business. Its total net
sales of all products in 1967 were $17,935,000, of which $15,700,000
consisted of gift wrap products. The total net sales of Papercraft
and its two operating subsidiaries in 1967 were $27,022,000, and
their net income after taxes was $2,215,000 (RX 19; CX 18, p. 10).

4. Papercraft sells its gift wrap products under the brand names
“Kaycrest” and “Rhapsody,” and under various private labels (Tr.
1188-89, 1169; CX 21-C). Such products are distributed for resale
to various retail and wholesale outlets, either directly or through
so-called manufacturers’ representatives (Tr. 1165-70, 1214; RX

1Proposed findings not herein adopted, either in the form proposed or in substance,
are rejected as not supported by the evidence or as involving immaterial matters. Refer-
ences to proposed findings are made with the following abbreviations: “CPF” (for com-
plaint counsel’s proposed findings) ; and “RPF” (for respondent’s proposed findings).

2 References are herein made to certain portions of the record In support of particular
findings. Such references are to the principal portions of the record relied upon by the
examiner, but are not intended as an exhaustive compendium of the portions of the
record reviewed and relied upon by him. The following abbreviations are used in refer-
ring to the record: “Tr.” (for transcript of testimony); “CX” (for complaint counsel’s
exhibits) ; and “RX” (for respondent’s exhibits).
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22-A). Papercraft’s gift wrap products are manufactured or con-
verted at its plant in Pittsburgh, Pennsylvania, and are distributed
to its customers through warehouses located throughout the United
States (Tr. 1258-59). At all times material herein, Papercraft has
~ sold and shipped its gift wrap products, in interstate commerce,
throughout the United States (Adm., Ans., par. 5).

B. The Acquired Company

5. Until its acquisition on December 27, 1967, CPS Industries, Inc.
(sometimes referred to herein as “CPS”), was a corporation orga-
nized and existing under the laws of the State of Delaware, with its
principal office located at 2300 Logan Boulevard, Chicago, Illinois.
CPS had two subsidiaries, CPS Industries (Tenn.) Inc., a Tennessee
corporation, which was located in Franklin, Tennessee, and Rapid
Ribbon, Inc., a Delaware corporation, which was located at the same
address as the parent corporation (Adm., Ans., par. 6).

6. CPS was founded in 1916 under the name of Chicago Printed
String, Incorporated. During the early 1920’, it began the manufac-
ture and sale of gift wrap ribbon, and during the early 1930’s it
began to manufacture and distribute gift wrap paper in addition to
ribbon (Tr, 1355). CPS operated three manufacturing plants in Chi-
cago until 1964, when it moved the major part of its manufacturing
facilities to a new plant in Franklin, Tennessee. However, it still re-
tained one plant in Schiller Park, Illinois. Tts subsidiary CPS In-
dustries (Tenn.) Inc., manufactured and converted gift wrap prod-
ucts for sale by the parent corporation. Its other subsidiary, Rapid
Ribbon, Inc., manufacture stretch-ties for sale by the parent corpo-
ration (CX 10-A, F, G, CX 13, p. 2; Tr. 1307, 1313, 1411).

7. In 1967, just prior to its acquisition, the products manufactured
by CPS and its subsidiaries consisted of gift wrap products and in-
dustrial tapes. Its total sales of all products in 1967 were
$19,250,000, of which $17,300,000 consisted of gift wrap produects.
The balance, constituting approximately 10% of its total sales, con-
sisted of glass yarn used to wind electrical generator armatures and
tapes employed as tear tape openers in corrugated boxes (RX 18;
Tr. 1303-06). CPS and its subsidiaries had total assets of
$14,220,000, as of October 28, 1967, (CX 25, p. 4679-44). ’

8. CPS sold its gift wrap products under the brand names “CPS,”
“Tie-Tie,” “Crinkle-Tie,” “Galaxy,” “Pride,” and “Rippl-Tie,” and
under various private labels. Such products were distributed by CPS
through its salesmen, for resale by various retail and wholesale out-



THE PAPERCRAFT CORP. 1361

1352 : Initial Decision

lets, for use by retail establishments in wrapping gifts for custom-
ers, and for use by manufacturers of certain consumer products for
prewrapping their products (CX 20 C-D, CX 21 D-E, CX 47
A-B; Tr. 595, 600, 617, 1303, 1323, 1330, 1341-42). At all times
material herein CPS sold and shipped its gift wrap products, in in-
terstate commerce. throughout the United States (Adm., Ans., par.
8).

: C. The Acquisition

9. Negotiations between Papercraft and CPS looking toward the
former’s acquisition of the stock and assets of the latter commenced
on or about November 4, 1967, and continued until December 6, 1967,
when an agreement was entered into for Papercraft to acquire CPS
(CX 10, 12, 25 and 78). Pursuant to said agreement, Papercraft, on
December 27, 1967, acquired all of the stock and debentures of CPS
directly from the holders thereof, in exchange for 285,300 shares of
Papercraft stock valued, for purposes of the transaction, at $20 a
share or a total consideration of $5,706,000 (Adm., Ans., par. 15).

I1. Nature of the Trade and Commerce
A. The Line of Commerce

10. There is sharp disagreement between the parties as to what is
the appropriate line of commerce, in terms of which to measure and
determine the probable competitive impact of the instant acquisition.
As defined in the complaint, it consists of all paper used for the
purpose of wrapping gifts, and ribbons ordinarily used for the pur-
pose of tying gift packages. However, during the course of the pro-
ceeding complaint counsel conceded that the line of commerce should
be expanded somewhat to include decorative foil laminated to paper,
pre-made bows as well as the basic ribbon, and several items used as
accessories to the basic gift wrap package, such as tags, seals and
decorative tie-ons (CPF at 59). It is respondent’s position that the
overall product market is even broader than that proposed by com-
plaint counsel, and should include various other materials allegedly
used in wrapping gifts, such as tissue paper, non-laminated foil,
kraft paper, cellophane and plastic film, and various other materials
used in addition to ribbon for tying gift packages, such as decora-
tive yarn and pressure sensitive cellophane tape. Respondent also
contends that the line of commerce should include various other
products that-are interchangeable with gift wrap paper and foil,
such as gift boxes, gift bags, and industrial pre-wrap (RPF at
60-62).
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11. The principal products manufactured by gift wrap manufac-
turers consist of the basic gift wrap paper, either paper alone or
paper laminated with aluminum foil, and the materials used in
tying the gift package. The latter consists mainly of ribbon made
from textile material or polypropylene plastic, and may include
pre-fabricated bows which dispense with the necessity for the cus-
‘tomer to make his own bow from the ribbon. Supplementing ribbon
as a tying material, some manufacturers produce or sell small quan-
tities of decorative yarn, tinsel cord or pre-fabricated tyings known
as snap-ties. Some manufacturers also produce or sell certain ancil-
lary products used in connection with the gift wrapping of pack-
ages, such as enclosure cards, and tags and seals which are affixed to
the package, decorated plastic tape for closing the package, and tie-
ons and other objects for decorating the package. While many gift
wrap manaufacturers, particularly the larger ones, produce both
wrapping material and tying material, there are some who produce
only one of the two basic products used in gift wrapping, ‘.e., either
gift wrap or gift tyings. For the most part, the accessory items are
converted by the gift wrap manufacturer from basic material pur-
chased from other manufacturers. Thus, cards and tags are pur-
chased in bulk from printing firms and are cut to size by the gift
wrap manufacturer (CX 14, p. 10, CX 31-C, G, CX 386-B, CX
4-A, CX 48-B, CX 56-C, D, CX 59-B, O, CX 60-A, X
- 61-C, D, CX 62-D, CX 63-A, CX 64, CX 65-B, CX 67-B, K,
L, CX 68-C, CX 70-D, CX 71-A, B, OX 72-A, CX 73-A, CX
74-A, CX 75-D, E, CX 79; Tr. 337, 343, 461-5, 561, 562, 706, 729,
820, 946, 964, 1021, 1079, 1083, 1086, 1198-9, 1303, 1393).

12. The only products carried in the line of gift wrap manufac-
turers as to which there is any substantial dispute between the par-
ties, concerning their inclusion or exclusion from the relevant line of
commerce, are tissue paper and kraft paper. Neither of these prod-
ucts is customarily manufactured by gift wrap manufacturers, but is
purchased in bulk from paper companies and cut to size for
distribution to the gift wrap manufacturers’ customers. Many years
ago tissue paper was widely used in the wrapping of gifts, but 1t
has been largely replaced by decorative gift wrap paper or paper
laminated with foil. Its use in gift wrapping is largely restricted to
that of an inner wrap within a box used to enclose a gift. However,
a very minor amount of colored or madras tissue is still used as an
outer wrap in lieu of gift wrap paper (Tr. 432-4, 652, 660, 692,
1021, 1081, 1192, 1748; CX 31-D). Complaint counsel apparently
concede that colored tissue used as an outer wrap may be considered
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as part of the gift wrap product line (CPF at 8-9). Respondent
apparently contends that all tissue, irrespective of whether it is used
inside or outside of a package and without regard to whether it is
distributed by gift wrap manufacturers, should be considered part
of the relevant line of commerce (RPF at 61).

13. The record does not disclose whether there is any basic differ-
ence between the tissue which is sold by gift wrap manufacturers to
be used in connection with the gift wrapping of products, either as
an inside or an outside wrap, and that produced and sold by tissue
mills or manufacturers generally. However, it does appear that there
are a few companies which specialize in producing tissue which is
used in the gift wrap market. The principal one is Crystal Tissue
Company, which sells over half of its tissue to gift wrap manufac-
turers, including a number of the major manufacturers whose sales
figures are in evidence. Crystal does not manufacture any other gift
wrap products. The only gift wrap manufacturer which produces its
own tissue is Ben-Mont Papers, whose sales of tissue constitute
about 12% of its total sales of gift wrap paper (Tr. 433-5, 652-3,
660-1, 1081-2, 1192; CX 95-A, CX 60-D).

14. In the opinion of the examiner, the only tissue which may con-
ceivably be considered part of the gift wrap product line is that dis-
tributed by gift wrap manufacturers or produced by manufacturers
specializing in the production of tissue for the gift wrap trade.
While the position of complaint counsel that the only type of tissue
which should be considered to be part of the gift wrap product line
is that customarily used as an outer wrap has considerable merit, it
is of little practical significance, for purposes of the disposition of
the issues in this proceeding, whether plain tissue used as an inner
wrap (and sometimes as an outer wrap) is considered part of the
relevant line of commerce. Since the bulk of the tissue used in
connection with the gift wrapping of products is distributed
through gift wrap manufacturers, and both the universe figure of
gift wrap sales and the sales figures of the individual companies in-
clude sales of both types of tissue, the exclusion of any portion of
the tissue sales from the universe figure would also require the ex-
clusion of such sales from the figures of the individual companies,
thus leaving the market-share percentages of the individual compa-
nies substantially the same irrespective of whether tissue sales, or any
segment thereof, are included or excluded.

15. Like tissue, kraft paper is purchased in bulk quantities from
paper manufacturers and converted to smaller size by gift wrap
manufacturers. It is not used to gift wrap a package, but as an over-
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wrap for the mailing of gift packages. For the most part, the kraft
paper sold by gift wrap manufacturers is plain brown paper similar
to that used in bags and other packaging material. However, some
gift wrap manufacturers distribute kraft paper containing designs
printed thereon, particularly that sold at Christmas which contains
traditional Christmas motifs. Even where the kraft paper contains a
design it is not customarily used in lieu of gift wrap paper, but as
an overwrap for mailing purposes (Tr. 337-8, 512-3, 622, T4, 947,
1093, 1080, 1116, 1774, 1903, 1935, 2095; RX 4).

16. It is apparently respondent’s position that all kraft paper, ir-
respective of whether it is distributed by gift wrap manufacturers
for use in overwrapping gift packages or by paper manufacturers
for general use in packaging, should be considered part of the gift
wrap product line. Kraft is not generally used as gift wrap and is
not, in the opinion of the examiner, part of the gift wrap product
line. To the extent that it is converted and sold by gift wrap manu-
facturers as part of their gift wrap product line, it may be argued
that it is part of the gift wrap line of commerce. However, as a
practical matter, it malkes no difference, for purposes of the resolu-
tion of the issues in this proceeding, whether this category of kraft
paper is or is not deemed to be a part of the relevant line of com-
merce since the universe figure of gift wrap sales in the record and
the sales figures of the individual companies generally include sales
of kraft paper. If these figures were removed from the universe
figure on the ground that kraft is not part of the overall market,
they would have to be removed from the sales figures of the individ-
ual companies, and the relative market position of the various com-
panies would remain substantially the same. Moreover, since the
sales of kraft paper by gift wrap manufacturers and their customers
constitute only 1% or less of their total sales, the inclusion or exclu-
sion of such sales would not significantly affect market share per-
centages (Tr. 652, 880, 1116, 1750, 1806, 1927).

1. Interchangeable Products

17. As noted above, respondent contends that the product market
should include not only products distributed by gift wrap. manufac-
turers, but certain products which are allegedly interchangeable
with, or substitutable for, the basic gift wrap products. The princi-
pal items involved in this contention are gift boxes and bags, and in-
dustrial “pre-wrap” (RPF at 63-9). Gift boxes are generally manu-
factured by box manufacturers, and not by gift wrap manufacturers
(Tr. 338, 1080, 1193, 1436). One type consists of boxes similar to
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plain boxes which are used in wrapping gifts, but are more attrac-
tive in color and contain the name of the store imprinted thereon. In
some instances store customers insist that such boxes be overwrapped
with gift wrap paper. Another type of so-called gift box consists of
an ordinary box laminated with gift wrap paper or foil. In the lat-
ter situnation, the retail stores generally purchase the gift wrap
paper separately from a gift wrap manufacturer, and have it
shipped to the box manufacturer from which the boxes have been
purchased, for lamination to the box. This is done as a labor-saving
device to obviate the need for personnel in the retail establishment
to wrap the gift package (RX 205-222; Tr. 622-8, 1898-1900,
1907, 2039). While there are some retail stores which carry such gift
boxes for resale purposes, there are many which do not. A number
of stores which previously carried gift boxes have discontinued
stocking them because of the amount of space which they require in
comparison with the stocking of plain boxes in knockdown form,
and gift wrap paper. To the extent that retail establishments do
carry gift boxes, they generally constitute an insignificant portion of
the line of gift wrap products carried (Tr. 368, 624, 985, 1080, 1751,
1825, 1952, 2007, 2040, 2088-9). Although several gift wrap manu-
facturers have considered adding gift boxes to their line, they aban-
doned the idea as impractical because of the differences in marketing
(from regular gift wrap), the high investment and inventory re-
quired, and the lack of sufficient demand for the product (Tr. 1081,
1435).

18. The record is not clear as to the type of gift bags that re-
spondent contends are part of the market, except that they are
“pre-formed decorative bags into which a gift is inserted” (RPF at
61). Such bags are manufactured by bag manufacturers, and not by
gift wrap manufacturers. Respondent, which is one of the largest
gift wrap manufacturers, declined an offer to distribute such bags
for a prominent bag manufacturer for the reason that “it was not
within the scope of our marketing activities” (Tr. 1195; RX 134).
The record fails to establish any substantial use of gift bags in lieu
of conventional gift wrap material (Tr. 881-2, 9845, 1023, 1741).
For the reasons hereafter discussed, neither gift bags nor gift boxes
are part of the gift wrap line of commerce, for purposes of this pro-
ceeding.

19. Industrial pre-wrap is used principally by manufacturers of
liquor, cosmetics, candy, and hosiery in pre-wrapping their products
during certain holiday seasons, particularly Christmas. It consists of
materials such as basic aluminum foil, boxes, ribbons and bows, and
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accessory items, which are used to wrap the products in automatic
wrapping machines. Some of the tying material, such as ribbons and
bows, is supplied by gift wrap manufacturers, but most of the basic
wrapping material is supplied by other types of manufacturers such
as aluminum companies and box manufacturers (Tr. 467-8, 472,
1023-4, 1340-52). To the extent that pre-wrap consists of ribbon
and other materials customarily manufactured by gift wrap manu-
facturers, it may appropriately be considered part of the gift wrap
product line. To this extent the sales figures of the principal manu-
facturers referred to as producing such products are already in the
record (CX 53-A, CX 56-B, C, CX 61-C, E, CX 79; RX 21).
Such figures disclose that industrial pre-wrap constitutes a relatively
minor portion of the sales of gift wrap manufacturers who sell to
this class of customer, so that the inclusion or exclusion of such sales
would not materially affect the market share percentages of the
principal manufacturers.® To the extent pre-wrap includes other ma-
terials such as basic aluminum foil and boxes supplied by manufac-
turers of the type which do not normally produce gift wrap, it is
not, in the opinion of the examiner, part of the gift wrap product
line.

2. Submarkets

20. In addition to its contention that the overall gift wrap prod-
uct market is substantially broader than that proposed by complaint
counsel, respondent also contends that the gift wrap line of com-
merce is divisible into three submarkets, véz., (a) “quality-serviced”
gift wrap, (b) “promotional” gift wrap, primarily Christmas gift
wrap, and (c¢) “bulk” or “in-store” gift wrap (RPF at 19-20). Such
submarkets are based on alleged differences in the quality, prices and
methods of distribution of the three types of gift wrap. Respond-
ent’s proposed division of the gift wrap market into three different
submarkets coincides with the differences in the areas of specializa-
tion between respondent and the company it acquired, CPS. The ac-
ceptance of such submarkets as the relevant lines of commerce would
tend to minimize somewhat the competitive impact of the instant ac-
quisition. Complaint counsel oppose respondent’s effort at division of
the gift wrap market into various submarkets, contending that the
basic gift wrap products are all part of a single line of commerce
(CPF at25).

21. Historically, the original channel of distribution for gift wrap

3 CPS’s sales of industrial pre-wrap in 1967 were approximately $500,000, out of total
gift wrap sales of $17,877,000 (Tr. 1343; RX 21).
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was the department store. Gift wrap paper was sold by the manu-
facturer in large rolls and the ribbon was sold in reels. The depart-
ment stores used the paper and ribbon in providing a gift wrap
service for their customers. Originally the service was provided
without charge, but as papers became more expensive and elaborate
the customer was given the option of selecting the free gift wrap or
of paying for the more expensive types of gift wrap. In due time,
gift wrap manufacturers began to supply the paper and ribbon in
individual packages for resale by the store to its customers, who
would do their own gift wrapping. Eventually, the outlets distribut-
ing gift wrap for resale to the consumer included variety stores,
drug stores, and card or gift shops. In most instances, the gitt wrap
resale packages contained pre-marked retail prices affixed by the
manufacturer. They were frequently displayed in racks which were
furnished by the gift wrap manufacturer, who serviced the racks by
keeping the merchandise properly displayed and stocked in accord-
ance with a pre-planned program. The merchandise was either sold
to the store directly by the manufacturer, or through wholesalers
known as rack jobbers. Where sales were made by the rack jobber
rather than the manufacturer, the jobber supplied and serviced the
racks. The gift wrap sold consisted of two broad categories, viz.,
“everyday” wrap and “Christmas” wrap. The former was a designa-
tion applied to gift wrap sold for a miscellany of occasions other
than Christmas, e.g., weddings, birthdays, confirmations, graduation,
Valentine’s Day, etc. Christmas wrap generally constituted the
greater proportion of gift wrap sold. This distinction between every-
day wrap and Christmas wrap has continued in the gift wrap indus-
try (Tr. 838, 599, 654, 884, 996, 1028, 1040, 1084, 1088, 1090, 1355,
1785, 1756, 1796, 1944).

22. During the 1950’s when the discount stores and supermarkets
came into prominence, gift wrap manufacturers began to sell their
gift wrap to such establishments. Papercraft was a ploneer in the
distribution of “promotional” gift wrap through discount stores, su-
permarkets, and other mass merchandising outlets. The great bulk of
the gift wrap sold through such establishments consists of Christmas
wrap. Unlike so-called “quality” gift wrap which is generally sold
in individual packages and rolls, “promotional” gift wrap, particu-
larly Christmas gift wrap, is sold in multiple packages, the larger of
which are designated as “Jumbo” rolls. In many instances it is not
pre-priced, and a number of the manufacturers do not provide the
racks and service which are customarily supplied to the traditional
outlets. The gift wrap sold through the discount stores, supermar-

470-536—73——87
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kets, and other mass merchandising outlets is referred to in the in-
dustry as “promotional” wrap, since it is not pre-priced and is some-
times used as a vehicle for getting customers into the store. In the
case of some manufacturers, the promotional gift wrap paper isof a
lighter weight, and contains less elaborate designs, than the regular
so-called quality gift wrap, and it sells at a somewhat lower price
(Tr. 339, 412, 415, 419, 600, 868, 995, 1030, 1088, 1153, 1156, 1162,
1180, 1323, 1327, 1474, 1550, 1982, 2000, 2116).

93. While the record does establish that there are some differences
between so-called “quality” and “promotional” gift wrap, in terms
of quality of paper, price, distributional methods used, and types of
establishments handling them, they are not, in the opinion of the ex-
aminer, of such magnitude as to require the two types to be consid-
ered separate lines of commerce for purposes of determining the
competitive impact of the instant acquisition. Although, as noted
above, the paper used by some manufacturers of promotional gift '
wrap is somewhat lighter in weight than that generally used in so-
called quality gift wrap, there are other manufacturers who use the.
same weight of paper for both types of gift wrap. Moreover, weight
is not necessarily determinative of the quality of the paper. While
the designs on some types of promotional gift wrap may be less
elaborate than those of quality gift wrap, gift wrap manufacturers
often use the same designs on both, except that the promotional gift
wrap may consist of designs used on quality gift wrap during a
prior season. Moreover, in recent years the differences in quality
have narrowed considerably, as manufacturers have sought to up-
grade the quality image of their promotional gift wrap and have in-
troduced the more expensive types of gift wrap paper, such as
flocked and foil-laminated paper. From the point of view of retail
establishments, the differences in quality are minimal. Such differ-
ences in quality as do exist involve gift wrap papers only, since
there are no quality differences between gift tyings sold in the two
lines (Tr. 842, 621, 629, 6545, 663, 729, 771, 902, 910, 995, 1087-9,
19945, 1475, 2023; OX 31-G, CX 106-8, 1114, 1247, 129-139,
146-9, 152-4; RX 1929-131, 149-151, 166-7, 172-3). The histori-
cally lower prices of promotional gift wrap, as compared with qual-
ity wrap, have been narrowed in recent years with the upgrading of
the former, and there is now considerable overlap in price between
the lines. Such differences as do exist are sometimes minimized by
selling different sized packages of each at comparable prices (Tr.
621, 1088, 1105, 1248, 1292; CX 47-C, 45, 7T6-F, 100-G, 141, 143).

94, While there are some manufacturers who specialize in the pro-
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duction and distribution of promotional gift wrap, there are a num-
ber who produce and distribute both types of gift wrap. The choice
is primarily that of the manufacturer. There is nothing inherent in
the nature of the two types of gift wrap to prevent a manufacturer
from switching from one to the other. The same basic type of ma-
chinery is used in the manufacture of both types. While some manu-
facturers of promotional gift wrap do not provide display racks and
service to the retailer, there are some manufacturers who provide it
on both types. Moreover, even where a manufacturer of promotional
gift wrap does not provide service directly, he may provide it indi-
rectly through a rack jobber, in those instances in which the store
makes its purchases through a wholesaler. Furthermore, the lack of
service involves principally Christmas gift wrap. Because of the
brief, concentrated season and the tremendous quantities involved,
even suppliers of so-called quality gift wrap provide only limited
service or no service during this period. Even where service or fix-
tures are available, there are a number of substantial retailers who do
not avail themselves of it (Tr. 868, 918, 997, 1027, 1030, 1087-8,
1090-1, 1167, 1233, 1788, 1798, 1834, 1964, 2020, 2102; CX 20-D,
E). Despite the concentration of manufacturers of promotional gift
wrap on discount stores, supermarkets and other mass outlets, in
their distributional pattern, there are a number of manufacturers of
so-called quality gift wrap who compete for the business of such es-
* tablishments, particularly during the large-volume Christmas season.
Conversely, a number of the department stores, which are the tradi-
tional outlets for quality gift wrap, have added promotional gift
wrap to their line (Tr. 875, 403, 515, 600, 614, 654, 680, 906, 914,
1245, 1468, 1800, 1923, 1999, 2002, 2033, 2084, 2094, 2119; CX 1493,
146-7).

25. Bulk or in-store gift wrap is sold primarily to department
stores and independent specialty stores, which provide a wrapping
service for customers. In the larger department stores the in-store ,
wrap is purchased by a different buyer than purchases gift wrap for
resale, and the price structure between the two types is somewhat
different because of the quantities involved in the individual bulk
wrap rolls. However, generally the same salesmen represent the man-
ufacturer in selling both in-store wrap and resale gift wrap. Al-
though the bulk of the in-store wrap was originally supplied to the
retail customer without charge, at the present time approximately
40% of such wrap is sold to the customer when his package is
wrapped. Despite differences in the quantities in which they are sold
to the retail stores, there is no substantial difference in the quality of
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the gift wrap paper used, between bulk gift wrap and resale gift
wrap. While there are a few gift wrap manufacturers who specialize
in selling only in-store giit wrap, and some who do not sell bulk gift
wrap, most gift wrap manufacturers supply both bulk gift wrap and
gift wrap for resale (Tr. 595, 598, 692, 958, 1091-2, 1320, 1440, 1755,
1768). In the opinion of the examiner, the differences between bulk
and resale gift wrap, in terms of the quantity sold, prices charged,
and distributional methods used are not such as to require that the
two types be considered separate lines of commerce, for purposes of

determining the competitive impact of the instant acquisition.
B. Structure of the Industry

1. Identity of Companies

96. The record does not disclose the precise number of manufac-
turers of gift wrap and gift tyings. However it is clear that the
number thereof does not exceed 50 to 60, and that most of these are
comparatively small in size (Tr. 344-5, 368, 393, 655, 664, 669,
6701, 718-20, 860-1, 956-7, 961, 1030-1, 1099-1100, 1161, 1185;
CX 21-G, 47, 76-A, 81).* For most of the companies in the incus-
try, the manufacture and distribution of gift wrap products is their
principal business, while for some it is a subsidiary business. One
group of companies in the latter category is the so-called greeting
card manufacturers, whose primary business is the manufacture and
distribution of greeting cards and whose sales of gift wrap products
constitute only about 10-15% of their total sales. The gift wrap
sales of the larger greeting card companies range from approxi-
mately $12 to $14 million, while those of the smaller manufacturers
range from approximately $2 to $5 million (CX 44, 48-51, 63, 64,
75). There are also several other manufacturers, in addition to the
greeting card manufacturers, whose gift wrap business is ancillary
to some other type of business. However, for most of the companies
" in the industry the manufacture and sale of gift wrap products con-
stitutes their principal business. A number of the companies manu-
facture both gift wrappings and gift tying materials, while some
manufacture only one of those principal products of the industry.
Most of the major companies are members of the industry trade as-
sociation, the Gift Wrappings and Tying Association (CX 46; Tr.
376,717, 1083).

4Qne gift wrap manufacturer regarded as a ‘“major” company any compauy whose
volume of gift wrap sales was $500,000 or over, while another characterized as the
“principal” companies in the industry those.with annual sales of between $2—-$4 million
('Tr. 504, 661).
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27. The largest of the greeting card companies manufacturing and
distributing gift wrap products are Hallmark Cards, Inc., and
American Greetings Corporation. Each of these manufactures and
distributes both gift wrap materials and gift tying products. The
greater part of the gift wrap manufactured by these companies is
distributed through department stores, gift and card shops, and
other traditional outlets. However, both distribute a substantial por-
tion of their gift wrap to discount stores and supermarkets. Most of
the gift wrap is sold in resale packages, but a small quantity consists
of bulk or in-store wrap. The resale gift wrap is generally displayed
by the customer in fixtures supplied by the manufacturer. While the
manufacturer services such display rack, the servicing thereof is
merely an incident to the servicing of their greeting card line. The
bulk of the gift wrap sold by both companies is distributed under
the company’s trade name, 4.e., Hallmark and American Greetings,
and is pre-priced by the manufacturer. However, each of these com-
panies also manufactures one or more lower-priced lines, which are
distributed through discount stores, supermarkets and other non-tra-
ditional cutlets. Hallmark’s lower-priced line is sold under the name
“Ambassador.” American Greetings distributes two lower-priced
lines, under the names “Laurel” and “Forget-Me-Not.” An even
lower-priced promotional line, known as “Sapphire,” was discontin-
ued by American Greetings because it was not profitable. The gift
wrap paper used in the higher and lower-priced lincs of these manu-
facturers is substantially alike, but the designs on the lower-priced
lines are somewhat less elaborate or extensive. While the lower-
priced lines are also pre-priced, the retailers do not feel obliged to
maintain them (CX 44, 47, 48; Tr. 6545, 656, 658, 9945, 1087-8,
- 1834, 2104, 2116).

28. The other greeting card manufacturers which manufacture
and distribute gift wrap products are Norcross, Inc., Rust Craft
Greeting Cards, Inc., and Gibson Greeting Cards, Inc., with the lat-
ter having a division or subsidiary known as Buzza-Cardoza. All
three companies distribute both gift wrap paper and tying products.
'With the exception of Gibson, their gift wrap products are distrib-
uted for resale and not for in-store use. While Norcross distributes
its gift wrap products entirely through the so-called quality retail
outlets, Rust Craft and Gibson’s subsidiary Buzza-Cardoza sell to
discount chains and supermarkets, as well as traditional outlets (CX
63-B, 72-B, 75-D, 47; Tr. 884, 898, 731).

29. Among the largest of the non-greeting card gift wrap manu-
facturers is Cleo Wrap Corporation, although it too has indirect
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connections with a greeting card company through its ownership by
CIT Financial Corporation, which also owns Gibson Greeting
Cards, Inc., and the latter’s Buzza-Cardoza Division. Cleo is primar-
ily a producer of so-called promotional gift wrap paper and foil,
which it distributes through a variety of outlets other than depart-
ment stores and card shops. It also distributes a minor amount of
ribbon and bows and other gift wrap accessories (CX 75-E, 47; Tr.
706, 718, 732, 806, 987, 1030, 2033).

30. The acquired company herein, CPS Industries, Inc., was the
largest single gift wrap manufacturer in 1967, not counting the com-
bined companies constituting the CIT complex. If the CIT-affiliated
companies (Cleo, Gibson and Buzza-Cardoza) are considered as one
entity, then their combined sales would exceed CPS’s by approxi-
mately $2 million. CPS, which was initially a manufacturer of gift
tying ribbons, was a substantial producer of both gift wrap paper
and foil, and gift tying products. Its gift wrap products were sold
principally under the brand names “Tie-Tie,” “Crinkle-Tie,”
“Rippl-Tie,” “Galaxy,” and “Pride.” Sales of bulk gift wrap for in-
store use constituted approximately 40% of CPS’s gift wrap sales.
The predominant portion of its resale merchandise consisted of so-
called quality gift wrap sold under the brand names “Tie-Tie” and
“Crinkle-Tie” to department stores, card shops, variety stores and
drug stores. However, it also distributed promotional gift wrap
under the “Galaxy” and “Pride” labels and under private labels, pri-
marily to discounters and supermarkets, but also to some depart-
ment, drug, and variety stores. The bulk of its promotional gift
wrap consisted of Christmas wrap. Promotional gift wrap consti-
tuted 16% of CPS’s total gift wrap sales and 28% of its resale gift
wrap (RX 21; CX 75, CX 10-B, C, D, CX 20-C, D, CX 21-B,
D, B, CX 47; Tr. 595, 597603, 607-9, 611-6, 625-6, 628, 887-9,
1326-8, 1330, 14424, 19992000, 2057-8). _

31. The respondent herein, Papercraft Corporation, was the sec-
“ond largest manufacturer of gift wrap products in 1967, its gift
~wrap sales being approximately $1.6 million less than those of CPS.

Substantially all of its gift wrap products were promotional gift
wrap and 95% of its sales involved Christmas gift wrap. Its prod-
ucts are sold under two brand names, “Kaycrest” and “Rhapsody,”
which are identical in quality, and under various private label
brands. Its principal customers for gift wrap are discount depart-
ment stores, supermarkets, discount drug stores, variety chains, and
mass merchandisers such as Sears Roebuck. It does not sell any mer-
chandise to conventional department stores or to card shops, and it



THE PAPERCRAFT CORP. 1373

1352 " Initial Decision

does not sell bulk gift wrap for in-store use (CX 20-B, D, E, CX
21-C, D, CX 47; RX 19; Tr. 11634, 1188-9, 1230, 409-410).

32. ’Following CPS, Papercraft, Cleo, and the two largest greeting
card companies (all with sales in excess of $10 million annually),
there were seven companies with gift wrap sales of between $4.5 mil-
lion and $6.9 million in 1967. These were Artistic Manufacturing
Company, Minnesota Mining and Manufacturing Company (3-M),
Wrap-Tures Gift Wrap, Inc., d/b/a Ben-Mont Papers, Susan Crane
Packaging, Dennison Manufacturing Company, Archer Products,
Inec., and Gibson Greeting Cards, Inc., (whose operations have been
described above). Artistic is a division of Sun Chemical Company,
and produces only gift tyings, which are sold to a variety of retail
outlets other than department stores and card shops. It produces a
small amount of store-use tyings and makes some tying products for
other members of the industry (CX 53; Tr. 706-7, 713-5, 730).
Among the broad spectrum of products manufactured by the 3-M
Company are gift tying products, which it distributes primarily to
discount retailers, but also to some variety stores and drug chains. It
also distributes an in-store line of bulk gift wrap products, includ-
ing a small quantity of paper and foil purchased from other manu-
facturers and converted by it (CX 56, OX 47; Tr. 945-6, 2050).
Ben-Mont manufactures and distributes primarily gift wrap paper,
but it also distributes a small amount of tying products which it
purchases from other manufacturers. Its product line includes tissue,
it being the only gift wrap manufacturer to produce its own tissue.
Its products are distributed to a variety of retail outlets, other than
department stores and gift shops (CX 47, 60-A, D; Tr. 510, 806,
989, 1030). Susan Crane, a division of The Cole National Corpora-
tion, is a producer and distributor of both gift wrap paper and rib-
bon, which it distributes primarily for in-store use. It discontinued
the distribution of resale gift wrap at the end of 1967, except to a
few private label customers. Some of its gift wrap is sold to manu-
facturers of consumer products for use as pre-wrap (CX 61). Denni-
son is a manufacturer of both gift wrap paper and tying products,
which it distributes to wholesalers and to a variety of retail outlets
for resale and for in-store use (CX 65-B, 67, 47-B; Tr. 1024,
1030). Archer Products, which is a division of Reynolds Tobacco
Company, manufactures and distributes only wrapping products.
Most of its distribution is to retail outlets other than department
stores and card shops. However, it also manufactures lwrapping
products for in-store use and for resale to other members of the gift
wrap industry (CX 79, 47-A ; Tr. 814, 820, 867-8).
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33. Following the above-mentioned companies is a group of about
10 companies with gift wrap sales ranging from approximately
$1-3 million. These include two of the previously-mentioned greet-
ing card companies, Rust Craft and Norcross and, in addition, Hy-
Sil Manufacturing Co., George S. Carrington Company, Tuttle
Press Company, St. Clair Mfg. Corp., Berwick Textile Products Co.,
Inc., Wm. E. Wright Company, Technical Tape, Inc., and Delaware
Ribbon Manufacturers, Inc. Hy-Sil is one of the oldest manufactur-
ers of gift wrap in the United States and produces both gift wrap
paper and tying products, which it distributes to all types of retail
outlets both for resale and for in-store use (CX 36; Tr. 335, 341,
403, 510). Carrington manufactures both gift wrap paper and rib-
bon, which it distributes to wholesalers and to retail outlets other
than department stores and card shops (CX 59; RX 14). St. Clair
also manufactures both gift wrap paper and ribbon, but its products
are sold primarily in bulk for in-store use, although it also distrib-
utes a small amount for resale (OX 68-9). Tuttle Press and Tech-
nical Tape manufacture only gift wrap paper, and their products
are distributed to a variety of retail outlets, for resale, with Tuttle
also distributing some in-store gift wrap (CX 47, 62, 78). Berwick,
Wright and Delaware Ribbon manufacture and sell only tying prod-
ucts. Berwicl’s and Wright’s sales are made largely to variety stores
for vesale, although both also sell some in-store ribbon. Delaware
Ribbon’s products are sold largely for in-store use (CX 47, 70, 71,
92; Tr. 961).

34. The record also contains statistical evidence or testimony con-
cerning the operations of a number of other smaller manufacturers
or converters of gift wrap products, including Brown Company, the
Champion Division of U.S. Plywood, Iast House and Steven Lawr-
ence (CX 52, 74; Tr. 393, 1749-50). However, it is clear that these
ave all relatively small and insignificant manufacturers or convert-
ers, insofar as their gift wrap line of products is concerned, with
sales of not more than $500,000 for any company. The record is also
clear that the companies specifically described above constitute the
heart of the gift wrap industry, and account for the bulk of its
sales. '

9. Marl-et Shares and Concentration

35. Complaint counsel’s statistical case, insofar as it purports to
establish the market shares of the companies involved and the de-
gree of concentration in the industry, is based primarily on (a) sales
data obtained by subpoena duces tecum from 20-odd companies, each
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with sales of over $1 million, and (b) published data of the Bureau
of Census reflecting the value of shipments of gift wrap paper and
the data obtained by subpoena duces tecum from the principal com-
panies do not include all the companies in the industry and the Cen-
sus figures do not include certain accessory products, complaint
counsel have made certain adjustments in the above figures, based on
the expert testimony of industry witnesses (CPF at 34-45). Thus,
the data obtained by subpoena duces fecum from the principal com-
panies in the industry disclose sales of gift wrap products of ap-
proximately $182 million in 1967 (CX 36, 44, 48, 50, 52, 53, 56, 59,
60-75, 79; RX 21). Based on the testimony of several industry wit-
nesses that the principal companies accounted for somewhere be-
tween 80 to 92% of total industry sales, complaint counsel suggest an
adjustment of 13% in the total sales figure of the principal compa-
nies, resulting in a total universe figure of $152 million (CPF at
43). The Bureau of Census figures disclose shipments of gift wrap
paper and tying products totaling $146 million in 1967 (CX 83-86).
Because such figures admittedly do not include sales of cards, tags
and seals, complaint counsel make an adjustment of 17% to account
for the missing products, resulting in a total adjusted Census figure
of $176 million (CPF at 41). Utilizing these two groups of statis-
tics, and the testimony of various industry experts who estimated in-
dustry sales as being between $136 million and $177 million, com-
plaint counsel suggest a total figure of $162 million as a reasonable
industry universe estimate, arrived at by averaging the adjusted
sales and Census statistics, and the average of the expert witnesses
(CPF at 45).

36. Respondent contends that the statistical evidence offered by
complaint counsel is not sufficiently complete to afford an adequate
basis for a determination of market shares and concentration in the
gift wrap industry. Specifically, respondent contends that there are
many more companies than the 20-odd companies whose sales data
were offered in evidence by complaint counsel, and that the Bureau
of Census figures do not include data for certain gift wrap products
and are incomplete for other categories of such products (RPF at
78-80, 88-91).

37. Based on the testimony of industry witnesses (both manufac-
turers and retailers) called by both complaint counsel and respond- -
ent, and other evidence concerning the constituency of the industry,
the examiner is satisfied that the companies whose sales figures were
offered in evidence by complaint counsel constitute the heart of the
gift wrap industry and that the statistical evidence offered with re-
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spect to such companies is unquestionably adequate to permit an in-
formed assessment concerning the statistical structure of the indus-
try, to the extent such an assessment is required in order to make a
proper determination of the prob‘tble competitive impact of the in-
stant acquisition. The examiner is satisfied that such statistical evi-
dence includes substantially all manufacturers of basic gift wrap
(paper-foil and/or tying products) with sales of $1 million or over,
and that the combined sales volume of the manufacturers from
whom data were not obtained would, in all probability, not account
for more than 10-12%, and probably less, of total industry sales of
gift wrap) Tr. 344-6, 393, 655-6, 664, 718-720, 806, 860-1, 956-7,
961 975, 987-8, 1025-6, 1083 1092, 1161 1185, 1197 1235- 6 1758,
1796, 1956, 2015, 2021, 2033, 2050; CX 21-G, CX 76, CX 81, CX
36-C, CX 71-C, CX 73-C).

38. The statistical evidence in the form of sales data of gift wrap
manufacturers offered by complaint counsel establishes total sales of
approximately $133 million for 25 companies.® The estimates of in-
dustry witnesses on which complaint counsel rely, as to the percent-
age of the total market accounted for by the principal companies,
were actually based on the sales of a lesser number of companies
than the 25 companies whose figures were offered in evidence by
complaint counsel.® Adjusting the figures of record by 12% (which
in the opinion of the examiner would be an overly generous adjust-
ment) yields an industry total of just under $150 million in sales.
This figure comports with the estimates of various indutry repre-
sentatives, whose estimates of total sales in the industry ranged from
$136 million to $177 million (Tr. 348, 670, 695, 725 -, 738 1044
(X 31-C)." More importantly, it accords with the statistical evi-
dence obtained from the Bureau of the Census, indicating total sales
of basic gift wrap and tying products of $146 million in 1967.

39. As noted above, respondent contends that the Bureau of Cen-

sThe above fizures reflect sales of all companies included in complaint counsel’'s com-
putations, including those of several subsidiaries of some of the major companies, and
several companies with sales under $1 million whose figures are in evidence. In addi-
tion, the examiner has included the sales of Delaware Ribbon, on the assumption that
the ficures in evidence (CX 92) involve only sales of gift wrap ribbon.

8 One witness, who estimated that the major companies accounted for 80-859% of
industry sales, named about 15 companies as being the principal companies in the
industry (Tr. 344-6, 516-7). The same witness regarded as a major company, any com-
pany with sales over $500,000 (Tr. 001) Another member of the industry estimated
that the 10 principal companies accounted for approximately 76% of the industry’s sales
(Tr. 670). Another estimate was that out of 37 companies manufacturing Christmas gift
wrap, 7 companies (all of whose figures are in evidence, except for one company whose
sales were estimated at about $1 million) accounted for 80% of the market (CX 76-A).

7 Qome of the estimates of industry witnesses require downward adjustment to glve
effect to an increase in industry sales since 1967.
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sus figures are incomplete. Basically, it contends that such figures do
not include tags and seals, gift wrap tissue, imported gift wrap, and
gift boxes, and that the Census reporting forms are such that gift
wrap manufacturers may have improperly classified their gift wrap
products (RPF at 88-91). The examiner is satisfied that the Census
reports offered in evidence by complaint counsel are substantially
complete and accurate, and that they include substantially all gift
wrap products produced in the United States, with the exception of
tags and seals and a small amount of tissue. Since tags and seals are
basically produced in the printing industry, being merely converted
by gift wrap manufacturers, they are reported on Census forms ap-
plicable to the printing industry, which do not break them out from
the broad category of printed tags (Tr. 1141, 1199, 1587). However,
the testimony of industry witnesses indicates that tags and seals,
plus certain other accessory items such as decorative tie-ons, are ap-
proximately 5% of total sales (Tr. 983, 1082, 1298, 1925, 1949, 2003,
2007, 2038, 2049, 2106). Adjusting the Census figure by 5% would
yield a total of approximately $158 million. With respect to gift
wrap tissue, the record indicates that gift wrap manufacturers nor-
mally report tissue along with other gift wrap paper under Census
product code 26492 (CX 91-A). The only companies which do not
do so are the few which are exclusively in the tissue business and are
not basic producers of gift wrap products. As previously noted, the
principal producer of tissue for gift wrap is Crystal Tissue, whose
sales of tissue other than those made to gift wrap manufacturers are
less than $1 million (CX 95-A). As far as other types of misclassi-
fication by gift wrap manufacturers are concerned, the examiner is
satisfied that the likelihood of misclassification is not significantly
greater in this industry than in other industries (2147-8, 2150-2,
2194-7).® With respect to the matter of imported gift wrap, there is
no reason to believe that the volume thereof is of such magnitude as
to significantly affect the market share percentages disclosed by the
statistical evidence in the record. :

40. Respondent argues that it was deprived of the opportunity of
establishing the inadequacy of the data relied upon by complaint
counsel because of the examiner’s refusal to issue subpoenas duces
tecusn to 551 companies, including 280 companies, which respondent
believed to be manufacturers of basic gift wrap products and 321

8 The reports of several of the leading manufacturers which are in evidence, including
those of respondent and CPS, indicate that their gift wrap products were classified in
accordance with the Census categories on which the Census reports offered by complaint
counsel are based (CX 90-94, CX 22-B, CX 23-B).
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box companies which it believed were sellers of gift-wrapping boxes.
Respondent contends that the examiner’s denial of its application
for subpoenas duces tecum addressed to such companies constituted a
denial of due process (RPF at 99-102). The examiner’s refusal to
issue subpoenas duces tecum to the 321 box manufacturers was based
on his conclusion that gift-wrapping boxes are not part of the cift
wrap line of commerce. His refusal to issue 230 subpoenas to compa-
nies alleged to be sellers of gift wrap was based on the grounds that,
(1) the evidence before him already established who the principal
gift wrap manufacturers were, (2) it was highly questionable
whether many of the companies whose names were included in re-
spondent’s list were manufacturers of gift wrap, and (3) to the ex-
tont some of them were producers of gift wrap, their volume was
not of sufficient magnitude as to have any significant impact on the
statistical evidence in the record.

41. Respondent notes, in its proposed findings, that there are ap-
proximately 90 manufacturers actually referred to in the record as
gift wrap manufacturers, which are not accounted for in the statisti-
cal evidence offered by complaint counsel (RPF at 80-83). For the
most part, such companies are not basic gift wrap manufacturers.
They are either producers of certain basic materials used by gift
wrap manufacturers or by other types of manufacturers for use as
industrial pre-wrap, or they are printers of gift wrap for other gift
wrap manufacturers (whose gift wrap sales are largely reported), or
they are relatively small producers of ancillary products such as
tags and seals or bows, or they are converters of gift wrap products
manufactured by others. To the extent some of them are gift wrap
manufacturers, they are relatively minor factors who were unknown
to most of their competitors, and their volume of sales is more than
taken into account by the upward adjustment in the figures of the
reporting companies proposed by complaint counsel. In the opinion
of the examiner, a determination of market shares and the extent of
concentration in a proceeding of this type does not require a drag-
net, detailed statistical compilation of the type envisioned by re-
spondent’s. applications for 551 subpoenas duces tecum, and the
undue protraction of the proceeding which would be entailed

_thereby.

49. Based on the largely uncontradicted testimony and other evi-
dence identifying the principal gift wrap manufacturers. and the
statistical evidence relating to such companies, it is possible to ob-
tain a meaningful statistical picture of the structure of the industry
without going through the involved process, engaged in by com-
plaint counsel, of averaging various estimated and adjusted universe
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figures. Using the total sales of the principal companies in the in-
dustry, amounting to approximately $183 million, which accounts
for substantially all companies with sales of over $1 million and a
few companies with sales under that figure, CPS and Papercraft are .
disclosed to have been the number one and number two companies in
the industry in 1967, with market shares of 13.7% and 11.8%, re-
spectively. This accords, substantially with their rank according to
the testimony of several industry witnesses (Tr. 870-1, 680-1, 1029,
1083; CX 76~A). The five largest companies, each with sales in ex-
cess of $10 million (including Hallmark, American Greetings and
Cleo, in addition to Papercraft and CPS) accounted for 54.6% of
the sales of the principal companies in the industry. On the basis of
the nine companies with sales in excess of $5 million (including 3-M,
Gibson-Buzza Cardoza, Dennison and Artistic, in addition to those
named above) such companies accounted for 73.8% of the sales of
the principal companies. ' .
43. While, in the opinion of the examiner, the universe figure pro-
posed by complaint counsel ($162 million) overstates total industry
sales in 1967 by approximately $12 million, such figure may be uti-
lized as providing a meaningful basis for estimating market share
percentages and the structure of the market.® The market picture re-
vealed on such basis is likewise one on which the acquired and ac-
quiring companies accounted for substantial shares of the market,
and in which they and their three closest competitors accounted for
almost half of the industry’s sales. On this basis, CPS’s share of the
gift wrap market in 1967 was 10.7%, Papercraft’s was 9.7%, that of
the top five companies was 44.8%, and that of the top nine com-
panies was 61%. Even using the maximum universe figure suggested
by the evidence, that of $177 million (which one of respondent’s of-
ficials used as an approximation of the industry’s total sales),” the

¢ As previously noted, such figure comports with Census data and the estimates of
industry witnesses. One industry witness estimated total industry sales at between
$125 million and $150 million (Tr. 347-8; CX 36-D), while another estimated it at
$160-170 million as of 1969, with an annual rate of increase of 10-129% (Tr. 670,
G95). Another witness estimated total sales of resale gift wrap (excluding in-store bulk
sales) at $120 million (Tr. 1044). Still another, whose company specialized in store-use
gift wrap paper (but not ribbon), estimated total sales in that segment of the market
to be $17 million (Tr. 577, 581). The record indicates that sales of paper predominate
over ribbon by a ratio of 3 or 4% to 1 (Tr. 728, 1198). An industry witness whose
company specializes in Christmas gift wrap, estimated that market at $100-110 million
(CX 76-A). Census data indicate that Christmas paper is 629 of gift wrap paper ship-
ments and that Christmas ribbon Is 719% of gift wrap ribbon shipments (CX 83, p. 3;
CX 85, p. 3).

¥ The above figure appeared in an article in a trade publication, which was approved
by respondent’s president (CX 31-32). Respondent suggests, in its proposed findings,
that the figure has no validity since it was taken by the writer of the article from an
earlier article by another writer in another magazine (RPF at 87). However, it is clear
that, irrespective of where or when the figure originated, it was adopted by respondent’s
president as a meaningful current estimate of industry sales, when he approved the
article in 1968, even making appropriate changes therein,
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market picture would not be significantly changed. On this basis,
CPS’s and Papercraft’s market shares in 1967 were 9.8% and 8.9%,
respectlvely, that of the top five companies was 41.0%, and that of
the top nine companies was 55.4%.

3. Changing Structure of the Industry

44. The last 10 to 15 years have witnessed a considerable shakeout
in the gift wrap industry. A number of companies have left the in-
dustry completely, a number have been absorbed by other companies
and a number have curtailed their product lines. The number of
major companies in the industry has declined substantially. Some of
the formerly leading companies have suffered a substantial decline
in their market standing. While a few new companies have entered
the industry, only one has become a substantial factor (Archer), and
it has undoubtedly been assisted by the fact that it has the financial
support of its parent company, Reynolds Tobacco. Company (Tr.
344, 368-70, 3934, 541, 661-2, T14-5, 753, 759-60, 8146, 1935-6,
1286-9, 2057; CX 76-B, C).

45. Among the leading companies whose fortunes have changed
(mainly for the worse) in recent years are: Dennison Manufactur-
ing Company, which dropped its Christmas line of gift wrap (a
much larger volume line than everyday wrap); the 3-M Company,
which has ceased the manufacture of gift wrap paper and has con-
fined itself largely to tying products; St. Clair Manufacturing Com-
pany, which has ceased the manufacture of gift wrap for resale, al-
though it continues to manufacture and sell gift wrap for in-store
use; and Artistic Manufacturing Company, which sold out its paper
line to Cleo, but has continued in tying products. A formerly active
company, Orchard Paper Company, was acquired by Boise-Cascade
Paper Company and later resold to St. Clair. Ben-Mont, which was
formerly one of ‘the top companies in the industry, has experienced
financial difficulties and a declining market position. Susan Crane
was acquired by Cole National Corporation in 1966, and has discon-
tinued the manufacture of resale gift wrap except to a few private
label customers, although it has continued in bulk in-store gift wrap.
Cleo, which became a part of the CIT complex of companies, has be-
come more aggressive and has supplanted Ben-Mont as one of the
industry’s leaders. Included in the group of companies acquired by
CIT have also been Gibson and Buzza-Cardoza (Tr. 844, 368-70,
394, 661, 715, 719, 1235-6; CX 61, 76). In early 1968, following the
acquisition of CPS by respondent, Technical Tape decided to discon-
tinue its gift wrap operation and sold its manufacturing equipment
to George S. Carrington Company (CX 73-B).
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46. Respondent suggests that the gift wrap industry is a frag-
mented one, with no dominant companies and vigorous competition
throughout (RPF at 92). While the industry is characterized by a
number of relatively small companies, a handful of large companies
have the lion’s share of the business, as the statistical evidence above
discussed discloses. They are the leaders in pricing and advertising,
and are the principal suppliers of the large variety chains, drug
chains, mass merchandisers, department stores and supermarkets. In
the field of quality gift wrap, particularly everyday wrap, CPS was
a leading, if not the leading, company. In the field of promotional
gift wrap, particularly Christmas gift wrap, Papercraft was far and
away the leading company (Tr. 901, 909, 922, 987, 1029, 1033, 1735,
1796, 1812, 1815, 1834, 1886, 1917, 1920, 1944, 1999, 2015, 2032, 2052,
2084, 2102, 2104; CX 76). While several of the companies have been
acquired by larger, well-financed companies doing business in other
areas, only Cleo and Archer seem to have been able to combine their
newly acquired financial assistance with their own expertise to main-
tain or improve their position in the gift wrap market (CX 76-A,
B, C). Although, as respondent notes, total gift wrap sales have
been increasing at an annual rate of 10 to 12%, the sales and profits
of most of the smaller companies have not kept pace with the indus-
try’s growth. Some have experienced declining sales and some, like
Hy-Sil Manufacturing Company, have been able to maintain 2 via-
ble position only by acquiring smaller competitors (CX 36-C, CX
52, CX 53-A, CX 56-C, D, CX 60-A, CX 71-A, B, CX 72-B,
CX 73-B; Tr. 870).

III. Competitive Impaet

A. Elimination of Competition

47. Respondent’s contention that competition will not be affected
by the instant acquisition is based largely on the alleged lack of sub-
stantial competition between the two companies because of the fact
that CPS was largely a manufacturer of so-called quality gift wrap,
which it distributed for in-store use and resale, whereas Papercratt
was primarily in the promotional gift wrap field and did not sell
any gift wrap -for in-store use. However, despite differences in the
areas of specialization of the two companies, the record establishes
that substantial competition existed between them and that, in addi-
tion, Papercraft was a potential competitor of CPS and was one of
the companies which was in the best position to enter the so-called
quality gift wrap field at any time it chose to do so.

- 48. It is conceded by respondent that Papercraft and CPS were in
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direct competition in 1967, insofar as Papercraft’s principal gift
wrap lines and CPS’s Galaxy and Pride lines are concerned (RPT
at 21, n. 8; Tr. 1243). While respondent has sought to minimize the
extent of such competition, the fact is that sales of the Galaxy-Pride
lines amounted to $2,887,763 in 1967, and constituted 16% of CPS’s
gift wrap sales (RX 18). This can hardly be considered as an insub-
stantial volume, in terms of the order of magnitude of sales in the
gift wrap industry. CPS’s sales of QGalaxy-Pride substantially
equalled or exceeded the total gift wrap sales of a number of manu-
facturers which were referred to by their competitors as being
among the important companies in the industry, including Hy-Sil,
Carrington, Tuttle Press, Rust Craft, Berwick, Technical Tape,
Buzza-Cardoza, Wright and Norcross.

49. While Papercraft did not sell to traditional department stores,
which accounted for 29% of CPS’s sales, it did sell gift wrap to a
number of the same types of establishments as did CPS. Seventy-
two percent of Papercraft’s sales and 85% of CPS’s sales were made
to the same types of establishments (RX 22-A). Among the impor-
tant types of customers of each were drug store chains, variety
chains, and mass merchandisers such as Sears Roebuck and Mont-
gomery Ward, which accounted for 29% of Papercraft’s sales and
93% of CPS’ sales. In a number of instances, they sold to, or com-
peted for, the gift wrap business of the identical customers, includ-
ing Newberry, McCrory, Kresge, Sears, Montgomery Ward, and Ar-
lans’ Department Stores. Sales to three of these customers (Kresge,
Sears and Arlans’) accounted for 11.9% of Papercraft’s total gift
wrap sales in 1967 and 12.7% of CPS’s sales in that year (CX
21-C, D, B; RX 21; Tr. 901, 907, 2015, 2033, 2084).

50. Respondent suggests that to the extent it and CPS were sell-
ing to the same type of establishment, it was largely a matter of
CPS selling its Tie-Tie or other quality line (consisting primarily of
everyday merchandise), and Papercraft selling its promotional lines
(primarily for Christmas). However, it is by no means clear from
the record that this was the case. CPS not only offered its Galaxy
line to variety stores and mass merchandisers, but also submitted
bids for Christmas private label merchandise, in accordance with the
individual customer’s specifications, as did Papercraft (Tr. 887-89,
892, 899, 907, 2015, 2017, 2019, 2052, 2084-5, 2119; CX 21-D, E).
Despite differences in terminology, the top lines of so-called promo-
tional gift wrap manufacturers are comparable to those of the qual-
ity gift wrap manufacturers (Tr. 901-4). Some retailers purchase
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from both groups of manufacturers and offer the merchandise for
resale to their customers in the same advertisements.!* The reality of
the competition which existed between the two companies is attested
to by the fact that following Papercraft’s acquisition of CPS, one or
the other of the two companies ceased bidding for the business of
customers which both had previously sold to or solicited (Tr. 632-3,
907, 1827-8, 1842, 2094-5).

51. Aside from the actual competition which existed between the
two companies, it is clear that there also existed a potential for sub-
stantial and increasing competition between them. Department
stores, which were traditiohally the stronghold for so-called quality
gift wrap, have begun to carry promotional gift wrap in recent
years in order to entice customers from the discounters. At the same
time, some of the discount-type department stores and variety stores
have been upgrading their gift wrap lines. As previously noted, the
qualitative differences between the two lines have narrowed consider-
ably. Before its acquisition CPS was already selling its promotional
line to some of the department stores which carried its Tie-Tie line
(Tr. 611-6, 1042, 1245, 1801). This would have been a natural area
for Papercraft to expand into. Some of its competitors in the pro-
motional gift wrap field were also selling to traditional outlets (Tr.
403, 1030). With the upgrading of its line, Papercraft was in a posi-
tion to expand into the regular gift wrap departments of the depart-
ment stores, or to sell them promotional gift wrap. Several manufac-
turers of gift wrap agreed that there was basically nothing to
prevent a mmnufa,ctuler of promotional gift wrap from selling to de-
partment stores and gift shops if it chose to do so, and that of all
the manufacturers of promotional gift wrap, Papercraft and Cleo
were the two best able to do so (Tr. 868, 1041). While some manu-
facturers of promotional gift wrap do not provide service to their
customers, this does not present an insurmountable obstacle to manu-
facturers of promotional gift wrap in the event they decide to solicit
department stores. Most of the promotional gift wrap is sold during
the Christmas season and even manufacturers of quality gift wrap
which normally provide service for their everyday gift wrap, pro-
vide little or no service during the Christmas season due to the tre-
mendous quantities involved and the brief period of time available
for service (Tr. 997-8, 1090-1, 19634, 2020).

1'CPS’s Tie-Tie line was advertised for resale by Montgomery Ward along with gift
wrap of Cleo and Archer, both promotional gift wrap manufacturers (Tr. 887-94, 899;
CX 54 at 244-5). Papercraft also submitted a bid for Montgomery Ward’s business, but
was not suecessful in 1967 (Tr. 907-9).

470-5836—73——88
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B. Competitive Advantage

52. The record is clear that the merging of the two largest gift
wrap manufacturers will, in all probability, result in conferring on
them certain advantages not available to their smaller competitors
with more limited lines to offer. A number of the manufacturer wit-
nesses, including the CPS representative, and some of the customers
purchasing gift wrap, attested to the advantage in getting business
that a manufacturer offering a broad line of products to customers
has (Tr. 845-6, 715-6, 785, 761, 897, 1426). While most of the testi-
mony involved the ability to offer a customer both a gift wrap line
and a tying product line, a similar advantage exists in favor of a
manufacturer who can offer both quality and promotional gift wrap
lines.** The fact that a number of the manufacturers of quality. gift
wrap have seen fit to enter the promotional gift wrap end of the
business in recent years is indicative of such advantage. Papercraft
itself looked to the acquisition of CPS as a vehicle for improving its
competitive position. Aside from the advantage of being able to offer
customers a broader line, with attendant flexibility in price quota-
tions, the merger offered other advantages through economies in
manufacturing and distribution costs (CX 21-H, 12, 14 at 3, CX
10-1, OX 39; Tr. 624, 6934, 737, 1493). , .

53. Respondent seeks to minimize the competitive impact of the
acquisition by citing the testimony of some customer-witnesses re-
garding the lack of competition between quality and promotional
gift wrap, and the lack of effect of the merger on them (RPF at
2224, 92). The opinions of retailers concerning the existence of
competition between manufacturers and as to the effect of an acqui-
sition on them are no more binding on the examiner, who is charged
with the ultimate responsibility of determining the competitive im-
pact of an acquisition, than are the opinions of witnesses to an acci-
dent binding on the judge or jury in determining the issue of negli-
gence. A determination of the existence of competition and of
competitive impact must be made from the basic operative facts and
not from the conclusions of witnesses. It may be noted, however,
that a number of the manufacturers themselves attested to the exist-
ence of competition between quality and promotional gift wrap and
saw the acquisition as having adverse implications for them, by
strengthening their largest competitor and enabling it to achieve cer-

2 As one manufacturer testified (Tr. 347), “When we sell an account, usually the buyer
likes to buy the whole line of gift wrapping, all the way from the low end paper to the
luxury type paper, and the ribbons and bows that go along with it.”
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tain economies through the merger (Tr. 692-3, 737-8, 860, 1033,
1038). It may also be noted that of the 8 retailers whose testimony is
cited by respondents indicating that the merger had no effect on
retailers (RPF at 92), the testimony of 3 establishes that they were
representatives of traditional department stores of the type that had
never been solicited by Papercraft (Tr. 1799, 1903, 1947). As to the
remaining 5, with respect to which the evidence does disclose that
the merged companies were previously in competition, the amount of
weight which should be given to the negative opinions cited by re-
spondent, as to the effect of the merger on them, may be judged
from the fact that the testimony of 4 of them, reveals that after the
acquisition of CPS by Papercraft one or the other of the 2 compa-
nies ceased soliciting their business (Tr. 907, 987, 1842, 2095). Such
basic facts are entitled to considerably more weight on the issue of
competitive impact than are the generalized conclusions of these wit-
nesses.
C. The Failing Company Defense

54. Respondent has pleaded the “failing company” defense, as
barring the possibility of competitive injury. It contends that the fi-
nancial structure of CPS was such during the several years prior to
its acquisition that it may be considered to have been a failing com-
pany at the time it was acquired and that, therefore, the acquisition

- is not within the ban of Section 7 (RPF at 97). The record fails to
sustain respondent’s defense since, whatever financial difficulties
CPS may have had, they were hardly of such a nature as to justify
any finding that it was a “failing company” within the meaning of
the failing company doctrine. :

55. In the four fiscal years ending June 30, from 1961 to 1964,
CPS operated at a profit in each year except 1964, when it showed a
loss of $216,616 (RX 202-A). However, this was due largely to
“non-recurring problems” resulting from the move of its manufac-

~ turing operations to Franklin, Tennessee, in January 1964 (CX

10-A). In 1965 CPS changed its fiscal year from one beginning

July 1 to one beginning January 1. For the 18-month period ending

December 31, 1965, it showed a profit of $593,359 (RX 202-A). The

apparent improvement in its financial picture was due, in part, to
the fact that this period included sales for two Christmas seasons

(1964-1965), which are the most profitable periods of the year. For

the fiscal year ending December 31, 1966, it continued to operate at a

profit, albeit a relatively small one, viz., $154,638 (RX 202-A). For
the 10-month period ending October 28, 1967 (just prior to the ac-
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quisition by Papercraft), it showed a profit of $162,451, which did
not cover sales for what are normally the most profitable two
months of the year (CX 25 at 4679-95). However, in March 1968,
following the acquisition, a review of CPS’s operations by the ac-
countants, resulted in a write-off of $774,000, due partly to an al-
leged inventory shrirkage and partly to obsolescence of inventory
(Tr. 1889). As a result, the revised financial statement of CPS’s op-
erations showed a loss of $344,111 for the fiscal year ending Decem-
ber 31,1967 (CX 26-G).

56. Respondent’s contention that CPS was a failing company is
based on the loss disclosed for its last calendar year of independent
operation, its allegedly flat profit picture, and the testimony of an
official of the bank which had been carrying its credit that the bank
would not have renewed CPS’s loan in 1968 on the basis of the fig-
ures disclosed in the revised financial statement (Tr. 1861). Despite
CPSs ostensible loss for the last year of operation, its financial con-
dition was hardly one which can be described as a “failing” one,
within the meaning of the failing company doctrine. While CPS’s
profit record was somewhat flat and uninspiring, its financial profile
cannot be said to be that of a company “with resources so depleted
and the prospect of rehabilitation so remote that it faced the grave
probability of a business failure” (International Shoe Co. v. Federal
Trade Commission, 280 U.S. 291). Part of its financial problems
stemmed from its move to ‘Tennessee and the condition was reversed
in less than a year, following completion of the move (CX 14 at 3).
Despite the bank official’s prognostication concerning what recom-
mendation he would have made to the bank with respect to the re-
newal of CPS’s credit, the éxaminer notes that the bank continued
to renew CPS’s credit each year, including 1964 when the loss was
almost as high as that revealed in the revised financial statement for
1967. Even assuming that CPS might have had some difficulty in ob-
taining a renewal of its loan, and even granting that it was having
come financial difficulty, its condition in no way resembled that of a
failing company.

CONCLUSIONS

1. Engagement in Commerce

1. Regpondent admits and the record establishes that at all times
relevant herein, it and CPS Industries, Inc., sold and shipped their
products, and specifically gift wrapping paper and ribbons, in inter-
state commerce throughout the United States (Ans., par. 5 and 8)
It is accordingly concluded and found that at all times relevant ir
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this proceeding respondent and CPS were each a corporation en-
gaged in commerce, as “commerce” is defined in the Clavton Act.
5% 7 y

II. The Relevant Market
A. The Product Market

2. As previously noted, complaint counsel contend, essentially,
that the relevant product market consists of (a) gift wrapping
paper (including foil laminated to paper, and tissue used as an outer
gift wrap), (b) ribbons, bows and other gift tyings and (c¢) certain
accessories to the wrapping of gift packages, such as tags, seals and
decorative tie-ons (CPF at 59). Respondent has presented alterna-
tive proposals with respect to the appropriate product market. On
the one hand it argues for the existence of three separate submarkets
as being the appropriate product markets, viz., (a) “Quality-Serv-
iced” gift wrap such as is usually sold through department stores
and card shops, (b) “promotional” gift wrap, consisting primarily
of Christmas gift wrap, and (c) “bulk” gift wrap sold for “in-store”
use and to manufacturers of consumer products for “pre-wrapping”
their merchandise (RPF at 19-21). However, respondent recognizes
that since a gift need be wrapped only once, all gift wrap, irrespec-
tive of quality or type, competes for the consumer’s dollar (RPF at
56). Accordingly, it suggests as an alternative product market, one
that is “drawn along the outer boundaries of the product market,
those determined by reasonable interchangeability” (RPF at 60). On
this basis, respondent proposes that there should be included in the
gift wrap market not only the gift wrapping materials proposed by
complaint counsel but other materials that can be used for wrapping
gifts, such as tissue paper of all types, Kraft paper, cellophane,
plastic film, and unsupported aluminum foil. In addition to wrap-
ping materials, respondent proposes that the product market should
include gift boxes and bags in which a gift may be placed without
further wrapping. In addition to the gift tyings which complaint
counsel propose, respondent suggests that plain, pressure-sensitive
tape (such as Scotch Tape) should be included (RPF at 61-2).

3. Respondent’s theories with respect to the appropriate product
market stem essentially from the Supreme Court’s decision in Brown
Shoe Co. v. United States, 370 U.S. 294, 325 (1962), in which the
Court laid down the principle that the “outer boundaries of a prod-
uct market are determined by reasonable interchangeability of use or
the cross-elasticity of demand between the product itself and substi-
tutes for it.” However, the Court also noted that “within this broad
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market, well-defined submarkets may exist which, in themselves, con-
stitute product markets for antitrust purposes.” Respondent seeks to
justify its division of the gift wrap market into the three submar-
kets initially proposed by it, on the basis of the criteria referred to
in Brown Shoe as being the “practical indicia” of a submarket, V2.,
“industry or public recognition of the submarket as a separate eco-
nomic entity, the product’s peculiar characteristics and uses, unique
production facilities, distinct customers, distinet prices, sensitivity to
price changes and specialized vendors.”

4. A resolution of the question of what is the appropriate product
market—whether it consists of the basic products of an industry,
whether it is appropriate to divide the products of the industry into
submarkets, or whether it is appropriate to combine the products of
more than one industry—is not a mere academic exercise in economic
semantics. “[TThe purpose of delineating a line of commerce is to
provide an adequate basis for measuring the effects [on competition]
of a given acquisition.” United States v. Continental Can Co., 378
U.S. 441, 457. Since the law is violated if the effect may be adverse
in “any” line of commerce, it is not necessary to make a determina-
tion as to all of the possible lines of commerce which will be affected
by an acquisition. If the effect may be adverse in “a product line
‘which [is] sufficiently inclusive to be meaningful in terms of trade
realities” that is sufficient for purposes of Section 7. Crown Zeller-
bach Corp. v. Federal Trode Commission, 296 F.2d 800, 811 (9th
Cir., 1961), cert. denied, 370 U.S. 937; cited with approval United
States v. Philadelphia National Bank, 374 U.S. 321, 357 (1963).

5. Any determination of what is the appropriate product market
must start with the product or products of the acquired and acquir-
ing companies. As the Court stated in Brown Shoe, “the boundaries
of the relevant market must be drawn with sufficient breadth to in-
clude the competing products of each of the merging companies and
to recognize competition where, in fact, competition exists” (87C
U.S. at 826). Where the basic products of the acquired and acquir-
ing companies compete, any meaningful grouping of these products
may be considered the appropriate product market, even though i
does not include all of the products that either of them, or some oi
their competitors, may produce. Crown Zellerbach Corp. v. Federa
Trade Commission, supra; United States v. Philadelphia Nationa
Bank, supra. It is not necessary in such a case to determine whethe
there are smaller groupings of products, or submarkets, which wil
be affected by the acquisition. Thus, despite the pronouncement i
Brown Shoe cited by respondent, that “well-defined submarkets ma}
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exist” within a broader product market, the Court upheld as the rel-
evant lines of commerce, the basic products which the acquired and
acquiring companies produced or sold, and concluded that “a
further division of product lines based on ‘price/quality’ differences
would be ‘unrealistic.’” As the Court stated in its most recent pro-
nouncement on the subject, “submarkets are not a basis for the disre-
gard of a broader line of commerce that has economic significance”
United States v. Phillipsburg National Bank & Trust Co., June 29,
1970, ATRR June 30, 1970, D-3.

6. On the other hand, where the acquired and acquiring companies
are in essentially the same line of business and the products pro-
duced by them constitute a meaningful grouping of products, in
terms of trade realities, it is unnecessary to consider the effect of the
acquisition in terms of a still broader grouping of products which
would include those of other industries, even though the latter may,
to some extent, compete with the products of the acquired and ac-
quiring companies. United States v. Philadelphia National Bank,
supra. In the latter case, the acquired and acquiring companies were
both commercial banks, and commercial banking was held to be the
appropriate line of commerce, even though other types of institu-
tions such as savings banks and small loan companies competed with
them in some phases of their business. In the Phillipsburg National
Bank case, supra, there was also involved a merger between two
commercial banks. The Court held to be erroneous the conclusion of
the lower court that the product market consisted not only of the
products and services of commercial banks, but those of other finan-
cial institutions which competed with them. The Court stated that
while such a market definition might be relevant “in analyzing the
effect on competition of a merger between a commercial bank and
another type of financial institution” it was not relevant in a merger
between two commercial banks.

7. The cases in which the Court has upheld lines of commerce
which cross basic industry lines have been those involving mergers
between companies in different industries. United States v. Alumi-
num Co. of America, 877 U.S. 271; United States v. Continental
Can Co., 378 U.S. 441. In the Continental Can case, where a pro-
ducer of metal containers acquired a producer of glass containers, it
was considered appropriate to combine both groups of containers
into a single market for purposes of determining the competitive im-
pact of the acquisition. It may be noted, however, that the Court re-
fused to accept the defendant’s argument that if glass and metal
containers were combined as a line of commerce, then containers
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made from other materials, such as plastic, paper and foil (which
the acquired company did not produce), should also be included.
The Court held that while there might be an even broader market
consisting of containers made from all of these materials, this did
not “necessarily negative” a narrower market or submarket of con-
tainers made of metal or glass, which were the principal products of
the two companies (/d. at 458).

8. Tn the instant case the acquired and acquiring companies were
essentially producing the same group of products, gift wrap prod-
ucts. Both used essentially the same machinery in producing them
and both were part of a recognized and recognizable industry, the
gift wrap industry. Such differences as existed in their products, on
the basis of price, quality, or the service provided, are not of such a
- nature as to require a further fragmentation of the basic industry
line of commerce into submarkets. This is not to say that in an ap-
propriate case, such as one involving a merger between two compa-
nies producing only gift tying products, or between two companies
producing only promotional-type gift wrap, it might not be appro-
‘priate to consider the impact of the acquisition in terms of narrower
submarkets. However, where, as here, both companies are producing
substantially the full spectrum of gift wrap products, and where the
acquisition’s impact is likely to be felt throughout the industry, and
not in a narrow segment thereof, it is more appropriate to consider
the impact in terms of the basic grouping of products of the indus-
try.

9. On the other hand, there is no reason to extend the product line
beyond that of the gift wrap industry, to include the products of
box manufacturers, bag manufacturers, tissue manufacturers gener-
ally or those of other types of paper manufacturers. ‘While such a
combination might be appropriate in a Section 2 Sherman Act case
involving a monopolization charge (United States v. Du Pont & Co.,
351 U.S. 877; ¢f. United States v. Du Pont & Co., 353 U.S. 586), or
in a Section 7 Clayton Act case involving a merger between a gift
wrap manufacturer and a manufacturer of gift boxes, bags or tissue
(see dicta from Phillipsburg National Bank case cited supra), it is
not appropriate in a case involving a merger between two gift wrap
manufacturers. The differences in the production and distributional
methods, and in the uses, of these other groups of products are such
as to require that they be considered separate lines of commerce
from the gift wrap product market, or at the very least several sub-
markets.

10. Based on the evidence heretofore discussed, it is concluded and
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found that the appropriate product market, or line of commerce, for
purposes of this proceeding, consists of (a) gift wrap paper (includ-
ing foil laminated to paper, and tissue used as an outer wrap), (b)
gift tying materials, including ribbons, bows, snap ties and other
tying products normally sold by gift wrap manufacturers (not in-
cluding undecorated plastic tape), and (c) accessory items used in
the wrapping of gifts, such as are normally sold by gift wrap manu-
facturers, including tags, seals, cards and tie-ons. It is further con-
cluded that kraft paper, general purpose tissue paper, wrapping ma-
terials made from plastic film, cellophane and unsupported foil,
and gift bags and boxes, are not part of the appropriate line of
commerce.
B. The Geographic Market

11. Complaint counsel contend, respondent admits, the record es-
tablishes, and the examiner concludes and finds, that the United
States as a whole constitutes a geographic market for the sale of
gift wrap, and is an appropriate section of the country, within the
meaning of Section 7 of the Clayton Act, as amended (Response to
Request for Admissions, September 26, 1969 ; Tr. 198-9).

III. Competitive Impact

12. Respondent contends that the -record fails to sustain the
charge of an adverse impact resulting from the present acquisition
for the reasons that, (a) the statistical evidence offered by complaint
counsel to establish market shares and concentration is inadequate
since it does not contain a breakdown by submarkets, does not in-
clude sales data for all gift wrap manufacturers and does not in-
clude data for box manufacturers producing gift boxes, (b) the mar-
ket was so fragmented and vigorously competitive that the:
acquisition can have no competitive impact, (¢) Papercraft and CPS
were not in substantial competition, and (d) CPS was a failing com-
pany. As is apparent from the findings heretofore made, there is no .
merit to any of these contentions.

18. Since as has been found above, the appropriate product mar-
ket consists of the basic gift wrap products of the gift wrap indus-
try, there is no deficiency in the record by reason of the alleged lack
of statistical evidence for the various submarkets proposed by re-

33 Although considerable evidence was offered by respondent concerning the alleged use
of kraft paper and tissue as gift wrap, no substantial evidence was offered to establish
that plastic film, cellophane, or unsupported aluminum are normally used as gift wrap
materials by consumers, or are produced in substantial quantities by gift wrap manufac-
turers. ’ :



A —_——— -

Initial Decision 78 F.T.C.

spondent, or for the inter-industry market of gift wrap products
and gift boxes and bags, which respondent alternatively proposes.
As has been heretofore found, the record contains adequate statisti-
cal evidence, based on the sales figures of the principal manufactur-
ers in the industry (which are corroborated by Census data and the
testimony of industry witnesses), to permit an informed judgment
concerning the structure of the gift wrap product market. There is
no need in a Section 7 case for the “type of precision in detail” con-
templated by the exhaustive subpoena request made by respondent,
addressed to hundreds of alleged industry members, where the
“broad picture” is adequately presented “through study of a fair
sample” of the industry. Brown Shoe Co. v. United States, 370 U.S.
at 341-2 and notes 68-9.

14. The statistical evidence discloses that at the time of the acqui-
sition the acquired and acquiring companies were the first and second
ranking companies in the gift wrap industry, with a combined mar-
ket share of from approximately 20% to 25% of the market, de-
pending on which of the alternative bases of comparison heretofore
discussed is chosen. Their combined market share gave them almost
214 times the market share of their closest competitor. The statisti-
cal evidence also discloses that there were only about 23 companies
in the industry which had sales of over $1 million in 1967. Of these,
only 5 had sales in excess of $10 million, and only 9 had sales in ex-
cess of $5 million. The top 5 companies (including Papercraft and
CPS) accounted for approximately 45% of the total sales of the gift
wrap industry in 1967, while the top 9 companies accounted for ap-
proximately 60%. The statistical evidence establishes that while
there may have been a fairly large number of companies in the in-
dustry, a substantial part of the industry’s business was concentrated
in the hands of a relatively few companies.

15. While ‘it may be, as respondent contends, that the industry as
a whole has been growing, in terms of overall sales, the record estab-
lishes that many of the companies have not participated in the in-
dustry’s growth. The number of major companies has declined sub-
stantially, and there have been few entries of any consequence. A
number of the remaining companies have had to curtail their prod-
uct lines, and some have been acquired by larger companies outside
the industry. The sales and profits of a number of the smaller com-
panies have been static or have declined.

16. The evidence establishes that in 1967 Papercraft was one of
the largest companies in the industry, and was a growing and ag-
gressive company, particularly in the promotional gift wrap end of
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the business. Despite its lesser progress in terms of growth and prof-
itability, CPS remained one of the industry’s leaders in 1967, partic-
ularly in the area of so-called quality gift wrap marketed through
the traditional establishments. It was in no sense a failing company.
It had expanded in recent years into the establishments carrying so-
called promotional gift wrap, in substantial competition with Paper-
craft. While Papercraft was not distributing gift wrap to the tradi-
tional outlets carrying quality gift wrap, it had the clear capability
to do so, and was one of the most likely companies to enter this area
of the gift wrap market. The combination of the two companies re-
moved from the market one of Papercraft’s substantial competitors
in promotional gift wrap and, further, removed the additional com-
petition which Papercraft was capable of providing CPS in the area
of quality gift wrap. Given the statistical evidence and testimony
concerning the structure of the market, the ranking and substantial
market shares of the acquired and acquiring companies, the substan-
tial degree of concentration in the gift wrap industry, the declining
number of competitors, and the trend toward acquisition and merger
therein, there can be no doubt that the effect of Papercraft’s acquisi-
tion of CPS may be substantially to lessen competition, or to tend to
create a monopoly in the production and sale of gift wrap products
in the United States, and it is so concluded and found.

TFINAL CONCLUSIONS OF LAW

1. Respondent The Papercraft Corporation and CPS Industries,
Inc., were at all times material herein corporations engaged in com-
merce, as “commerce” is defined in the Clayton Act.

2. The acquisition by respondent, The Papercraft Corporation, of
the stock or assets of CPS Industries, Inc., constitutes a violation of
Section 7 of the Clayton Act.

THIIE REMEDY

1. Respondent suggests that if substantial competition is found to
have existed between Papercraft and CPS by reason of the latter’s
production and sale of its “Galaxy” and “Pride” lines, any order of
divestiture which may issue should be limited to CPS’s “Galaxy”
and “Pride” business (RPF at 104, n. 13). In the opinion of the ex-
aminer, no such limitation in the order of divestitute is appropriate
since competition between the two companies has not been found to
be limited merely to the two lines in question and, moreover, it has
been found that Papercraft was a potential competitor of CPS’s in
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the sale of so-called quality gift wrap to traditional gift wrap out-
lets. Tffective competition can be restored only by reestablishing
CP’S as a full-line company in the production and sale of gift wrap
products, as it was prior to its acquisition. The public interest would
not be served by reestablishing merely an emasculated version of the
company which Papercraft acquired.

9. Complaint counsel’s proposed order contains several provisions
which the examiner finds not to be justified. One would permit di-
vestiture only to a new corporation. Presumably this provision was
included because divestiture to any existing corporation in the in-
dustry would be as anti-competitive as the original acquisition.
However, there is no reason to believe that this would be true of a
divestiture made to an existing corporation not presently in the in-
dustry. Moreover, the provision requiring Commission approval
would tend to minimize the possibility of an anticompetitive divesti-
ture being made to an existing corporation. The examiner can find
no justification for arbitrarily limiting divestiture to a new corpora-
tion. The examiner can likewise find no justification for the provi-
sion proposed by complaint counsel to require respondent to guaran-
tee the credit borrowings of the new corporation for a period of five
years, up to certain limits. In addition, their proposal for a complete
prohibition on further acquisitions in the gift wrap industry
appears to be unjustified. A 10-year limitation on such acquisitions
would be adequate.

ORDER

I

It is ordered, That respondent, The Papercraft Corporation, a
corporation, and its officers, directors, agents, representatives, em-
ployees, subsidiaries, affiliates, successors and assigns, within six (6)
months from the date of service upon it of this order, shall divest,
absolutely and in good faith, subject to the approval of the Federal
Trade Commission, all assets, properties, rights and privileges, tan-
gible and intangible, including, but not limited to, all plants, equip-
ment, machinery, inventory, customer lists, trade names, trademarks
and goodwill, acquired by The Papercraft Corporation as a result of
its acquisition of CPS Industries, Inc., together with all additions
and improvements thereto, of whatever description, made since the
acquisition. :

1

It is further ordered, That none of the assets, properties, rights or
privileges described in Paragraph I of this order shall by such di-
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OriNiON OF THE COMMISSION

JUNE 30, 1971

By MacInTtyre, Commissioner.:

This matter is before the Commission on appeal from an initial
decision of a hearing examiner in which it was found that respond-
ent Papercraft Corporation, a manufacturer of gift-wrap products,
had acquired a competing manufacturer of such products, CPS In-
dustries, Inc., in violation of Section 7 of the amended Clayton Act,
15 U.S.C. 18. The examiner issued an order requiring divestiture of
the acquired firm and prohibiting any further acquisitions by the re-
spondent for a period of ten (10) years.

Summary of Evidence

As detailed in our Findings of Fact, the evidence indicates that
total gift-wrap sales in the United States were approximately $150
million in 1967, the year of the acquisition, and that the acquired
and acquiring firms were the 1st and 2nd largest manufacturers in
the industry, with gift-wrap sales of $17.8 million and $15.7 million,
and market shares of approximately 11.5% and 10.5%, respectively.
The new Papercraft-CPS combination thus controls some 22% of
the industry, or more than double the share of its next largest com-
petitor (9.1%), and the share of the market held by the four (4)
largest firms in the industry has been increased from 89.83% to an es-
timated 47%. The eight (8) largest manufacturers of gift-wrap
products in the United States in 1967 and their respective sales vol-
umes and estimated market shares are summarized in the table
below.t”

Firm 1967 sales Market

share
Millions of

dollars Percent
L0 $17.3 11.5
. Papereraft_____.__.___ 15.7 10.5
Hallmark .. .._____-_ 14. 4 9.1
American Greetings 12.3 8.2
4-Firm total e 39.3
OO0 e 11.§ 7.7
Minnesota Mining . ___ .- 7.0 4.6
Dennison C e 6.2 4.1
BUSAN CraNe. - oo o e 5.7 3.8
B-FTIN BOLAT - - - o oo oo oo e 59.5

! Finding 75.
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The evidence further establishes that the number of firms in the
gift-wrap industry has been declining sharply in recent years;? that
entry barriers are already high around the industry and have been
raised even higher by the merger of these two firms, the 1st and 2nd
largest in the industry;® that Papercraft was already the strongest
and most aggressive firm in the industry prior to the acquisition and
has been made even stronger as a result of it;* that the trade be-
lieves the industry will ultimately be reduced to no more than four
significant firms; ® and that, given the significant cost and other ad-
vantages accruing to the larger-volume manufacturers, there is a
substantial probability that the advantages of the Papercraft-CPS
combination will ultimately prove decisive in character and that it
will emerge as the dominant firm in a tight-knit oligopolistic indus-
try of precisely the kind the merger provision of the Clayton Act
was designed to prevent.®

Respondent’s Arguments on Appeal

Respondent’s principal arguments on this appeal are (1) that the
relevant product market includes a number of products and a num-
ber of producers not included in the $150 million universe figure or
in the market share figures found here, ¢.¢., that the former should
be doubled or more, and the latter should thus be reduced by half or
more; (2) that respondent was denied due process of law by the ex-
aminer’s denial of its request for subpoenas duces tecum to some 550
alleged manufacturers of gift-wrap; (3) that the acquired and ac-
quiring firms were not competitors in the gift-wrap industry but
were, instead, producers of products that are sold in non-competing
gift-wrap “submarkets”; (4) that the acquired firm, CPS, was a
“failing” company; and (5) that respondent was denied due process
of law by the examiner’s order placing the sales figures of the
third-party manufacturers ¢n camera and thus denying the corporate
respondent itself (as contrasted with its counsel) access to the evi-
dence used against it.

I. Relevant P_roduct Market

The term “gift-wrap” refers to a number of items used in the
preparation of an object for presentation to another person as a gift,

* Findings, 67, 76.

3 Findings, 68, 76.

+Findings 67, 68, 73, and 76.
5 inding 76.

8 Id.
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i.e., to enhance the object’s beauty.” In the early decades of the cen-
tury, plain white tissue paper (plus colored string for tying) were
the only products used as gift-wrap and the acquired firm, CPS In-
dustries, Inc. (formerly Chicago Printed String), the largest and
one of the oldest firms in the industry (founded in 1916), was a pi-
oneer in the field. Most gift-buying was done in department stores
and that particular type of outlet accordingly became, along with
the traditional greeting card shop, the principal outlet for gift-wrap
products. Later, of course, the spectrum of gift-wrap items widened
considerably, today’s retail gift-wrap department featuring a wide
variety of elaborately designed, colored, and embossed papers, plus a
wide assortment of such accessory items as ribbons, bows, tie-ons,
seals, and the like.? '

In addition, however, there have been particularly significant
changes in the channels of distribution through which gift-wrap
products move from the manufacturer to the consumer. The con-
sumer can purchase gift-wrap paper and accessories not only in the
traditional department stores and greeting card shops but in “dis-
count-type” department stores (e.g., Gem’s, Korvette’s, and the like),
variety stores (Kresge, etc.), drug stores, supermarkets, and so forth.
In addition, the consumer has the choice of (1) buying the gift-
wrap items for home use, i.e., for wrap-it-yourself consumption
(what the trade refers to as the “resale” sector of the market) ; (2)
having the retailer that sells the gift supply the gift-wrap materials
and do the wrapping (the “in-store” sector) ; and (3) buying a gift
that is wrapped by the manufacturer before the item is introduced
into the wholesale and retail channels of trade, e.g., such Christmas-
wrapped items as liquor, cosmetics and cigarettes (the “pre-
wrapped” sector).’ ‘

Perhaps the most important product distinction in this industry is
that between “everyday” gift-wrap, on the one hand, and “Christ-
mas” gift-wrap, on the other. These two product categories refer to
the gift-giving occasion involved. “Christmas” gift-wrap, the papers,
ribbons, and the like used to wrap gifts given during the several
weeks preceding that holiday, accounts for well over half of all
gift-wrap sold in the United States. “Everyday” gift-wrap, a cate-
gory used to describe all non-Christmas gift-wrapping products
(e.g., for weddings, showers, birthdays, anniversaries, Mother’s Day,
and the like), accounts for the rest. Consumers generally tend to buy

7 Finding 59.

s Id.
? See Findings 60, 61.

470-536—73———89
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these two broad categories of gift-wrap products in a somewhat dif-
ferent manner. The purchase of “everyday™ gift-wrap tends to cen-
ter on the giving of a single gift to a specific person on a particular
occasion (e.g., the birthday or wedding of a close friend or relative),
and thus tends to be bought in a fairly selective fashion, including a
concern for such things as “quality” and “fashion” in design, color,
and the like.?* “Christmas” gift-wrap, on the other hand, is bought
by the consumer in relatively large quantities, to take care of the
shopper’s entire Christmas gift-wrapping needs. Here the consumer’s
concern for “quality” and “fashion” is tempered by an interest in
quantity, price, and the appropriateness of the colors and designs to
the season, the result being that most “Christmas” gift-wrap is “tra-
ditional” in design (Santas, reindeer, etc.) and color (reds, greens,
etc.) and is sold in multi-roll (e-g., “Jumbo”) packages at “promo-
tional” (discount) prices.'t

One of the most significant developments in the gift-wrap indus-
try was the appearance, in the early 1950%, of the so-called “dis-
count” stores and other mass-merchandise retail outlets, particularly
the supermarket and drug chains. The department stores and greet-
ing card shops, the traditional outlets for gift-wrap, had merchan-
dised these items in their own distinctive way, the most significant
‘of these merchandising characteristics being a rigidly-maintained re-
sale price structure: department stores and greeting card shops al-
ways sell gift-wrap products at exactly 200% of what they pay for
them.*? In addition, the product, at least the so-called “everyday”
Qift-wrap, is generally packaged in small units (e-g., in single rolls
or in small packages containing one or a few flat sheets), displayed
in distinctive “fixtures” or cabinets, ordered frequently and in small
quantities (e.g., a $100 order every two weeks), physically reordered
and stocked by the manufacturer’s salesmen, and sold as g “quality”
preduct,’® one that is “fashionable” in color, design, and the like,
The “discounters” and other mass-merchandise retailers, on the other
hand, sell gift-wrap that appeals to the broadest possible category of

* Finding 69. “Everyday the sales are mostly flat folds and single rolls of paper.” Tr,
419. “The principal [‘everyday’] item is a 25-cent package of flat wrap, two sheets 20
by 30, in a transparent 10-by-10 bag; and, then, the individual rolls that retail at 39
cents, or 59 cents, and on a few occasions more.” Tr. 1024-1025, ‘‘Basically, everyday
gift wrappiang is paper which has a specific design or color for a specific occasion, such
as a wedding, shower, birthday, so forth.” Tr. 996-997.

“ Finding 69. “Christmas it is mostly jumbo rolls and multiple rolls of paper.” Tr,
419. See also tr. 1038, 1445, 2023-2024, 2033-2035.

®Finding 69; tr. 920-921. Thus an item that cost the retailer $1 would retail for
$2. '

3 Finding 71.
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customers, order it infrequently in very large quantities, sell it at
“discount” prices, and display it in the most casual manner (fre-
quently in the original shipping cartons).*

Respondent Papercraft, founded in 1945, abandoned its sales
through the traditional paper wholesaler in 1953 and, in effect, went
“discount,” 7.e., it began selling its gift-wrap directly to the discount
retailers, particularly the discount-type department stores, variety
stores, supermarkets, and drug chains, concentrating on low prices
and so-called “boiler-plate” designs and colors. A pioneer in this ef-
fort to sell gift-wrap through the mass-merchandise outlets, it was
eminently successful and was soon being emulated by other gift-
wrap manufacturers. The discounters and chain stores found
“Christmas” gift-wrap a profitable item (“everyday” gift-wrap in
not a particularly fast-moving product) and, through their lower
price structure, took the bulk of that market away from the “tradi-
tional” gift-wrap outlets, the department stores and greeting card
shops.’®* CPS, the acquired firm here, as the leading supplier of
“everyday” gift-wrap to those “quality” retail outlets, found itself in
a declining sector of the industry. Responding to this competitive
erosion of its business, it introduced two “promotional” brands of
gift-wrap in the early 1960%, “Galaxy” and “Pride,” these ulti-
mately accounting for some 15% of its total sales volume.. Its re-
sponse to this competitive pressure from Papercraft and the other
manufacturers of “promotional” gift-wrap was not sufficient to pro-
tect its profit picture, however, and it sold out to Papercraft in De-
cember 1967.

Respondent contends, as noted, that it and the acquired firm, CPS,
~ operate in separate, non-competing “submarkets” and hence that the
acquisition could not have lessened competition within the meaning
of Section 7 of the amended Clayton Act. In its view, gift-wrap is
sold in three such economically distinct submarkets, (1) the so-called
“quality-serviced” market (the product sold in department stores and
greeting card shops) ; (2) the “promotional” gift-wrap market (that
sold in discount stores and the like) ; and (3) the bulk or “in-store”
market (that used by the retailers in wrapping gifts for their con-
sumer-customers). The argument here is that there are some physical
differences in the gift-wrap products sold in these three categories;
that different marketing techniques and channels are involved; and
that separate and distinct price structures are maintained in those
three areas. Thus CPS, which sells 55.5% of its $17.4 million worth

4 Rinding 62.-
1 Finding 70.
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of gift-wrap in the “everyday” sector ¢ (versus 5% for Papercraft),
uses heavier paper (45 lbs. versus 21 lbs. in some uses),’” more ex-
pensive ink,® and more “fashionable” designs and colors.*® Secondly,
CPS’ “quality” gift-wrap is sold in “prestige” department stores and
greeting card shops, while Papercraft’s moves through discounters
and other mass-merchandisers. And, finally, the former invariably
maintain, as noted, higher, rigid resale prices (100% markup on all
gift-wrap products), while the latter charge whatever the local “dis-
count” competition dictates, with markups frequently in the range
of 50% or less.

The difficulty with this argnment for placing Papercraft and CPS
in non-competing submarkets is that (1) the alleged physical differ-
ences are minor in nature and (2) there is in fact a significant inter-
relationship between sales in the three submarkets respondent would

" have us recognize. The “quality” outlets (the department stores and
card shops), faced with increasing volume losses to the newly-
emerged mass-merchandizers in the 1950’s, began handling, in addi-
tion to their “quality” Christmas gift-wrap, the “promotional” vari-
ety as well. And the discounters, anxious to extend still further their
capture of the Christmas gift-wrap market, began -carrying
increasingly higher “quality” gift-wrap products,?® with the result
that both categories are now frequently sold side-by-side in both
kinds of rectail outlets.?* Secondly, however, and more importantly,
the massive increase in the mass-merchandisers share of the domi-
nant “Christmas” market (from zero in the early 1950’s to over half
in 1967), makes it inescapably clear that these discount retailers are
in “competition” with the “quality” outlets for the consumer’s total
gift-wrap dollar, 7.e., that there is a high “cross-elasticity” of de-
mand between the two categories of retail outlets and products. The
presence or absence of cross-elasticity, where the evidence is clear on
the point, is “determinative” of product-market issues. /n Re Golden
Grain Macrons Co., Dkt. 8737 (January 18, 1971), pp. 9-10 [p. 63,
161 herein].>?

¥ RX 21 (in camera).

" Tr, 1557-1559.

1S Tr. 1634.

1 RX 24-32.

20 Finding 69 ; tr. 614-616.

2 Finding 70; CX 146, 147 ; tr. 1244-1251.

2 The test of cross-elasticity is whether. price changes on one product result in
volume changes for the other, not, as respondent argues, whether the two products

* maintain identical prices. Sellers of the one product can always elect to ignore a com-

peting product’s lower prices and choose, instead, to let those lower prices compete
away its volume. Cross-elasticity is absent only if price changes on one of the two prod-
ucts results in neither a price nor a volume change for the other.
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Not all of the output of the acquired firm, CPS, competes in this
direct manner, however, with the output of the acquiring firm, Pa-
percraft. While there is, as noted, direct competition in the sale of
gift-wrap between the two major classes of retail outlets involved
here, department stores and discount houses, the record suggests that
perhaps only a minor portion, if any, of the “everyday” category of
gift-wrap paper can be used by consumers as a substitute for
“Christmas” wrap and vice versa, i.e., that there is little or no
cross-elasticity of demand between Christmas gift-wrap and, for ex-
ample, the kind used to wrap wedding gifts (everyday). Thus, while
the different emphasis in terms of retail outlets selected does not, as
respondent contends, demonstrate a lack of competition between Pa-
percraft’s everyday wrap and CPS’ everyday wrap, and between Pa-
percraft’s Christmas wrap and CPS’ Christmas wrap, there is pre-
sumably little or no immediate competition between, for example,
Papercraft’s Christmas gift-wrap and CPS’ everyday gift-wrap. As
indicated in the table below (RX 21, in camera), 95.5% of Paper-
craft’s total sales are of the Christmas variety and thus are directly
competitive with the Christmas portion of CPS’ sales, 44.5%. Simi-
larly, 55.5% of CPS’ sales are in the everyday category and thus en-
counter direct and. immediate competition from only the 4.5% of Pa-
percraft’s sales that are made in this everyday class.

Total Sules of Papercraft and CPS, by Sales Category (RX 21)

Papercraft, CPS
Sales category
Dollars Percent Dollars Percent
Christmas. ... 14, 998, 046 95.5 7,701, 762 44.5
Everyday 706, 714 4.5 9, 605, 568 55.5
Total 15, 704, 760 100.0 17,377,330 100.0

The injury to competition from the merger in question is thus di-
rect and immediate in these “overlapping” product areas. There is
equally significant injury to potential competition, however, in the
merger of these two firms in the remaining or non-overlapping
product areas. Both the everyday and Christmas categories of gift-
wrap paper are produced with the same manufacturing facilities,
using basically the same materials, technology, and production proc-
esses, and hence the manufacturer of the one can and does shift
readily to the production of the other in response to price and profit
opportunities, i.e., entry barriers at the manufacturing level are rela-
tively low to the broad-line volume producer of either Christmas or
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everyday wrap contemplating entry into the other gift wrap area.
See Brown Shoe Co. v. United States, 370 U.S. 294, 325, n. 42. There
are, as discussed in our findings, substantial barriers at the distribu-
tion level, at least for the new entrant and the narrow-line, small-
volume producer. (Findings 67 and 68.) These are hardly insupera-
ble, however, for already-established gift-wrap producers of
Papercraft’s and CPS’ production and marketing capacity and po-
tential.

In short, there is a relatively high degree of potential competition
between the major producers of Christmas and everyday gift-wrap,
one that would be expected to result in actual cross-entry if prices
(and thus profit opportunities) increased substantially on the other
product line. Preservation of this potential competition, with its ob-
viously restraining effect on consumer prices in both lines, is no less
important than preservation of existing competition. In re Kennecott
Copper Corp., Docket 8765 (May 5, 1971), Opinion of the Cominis-
sion, p. 15 [p. 744, 924-925 herein].

IL. Size of Gift-Wrap Market—Request for 550 Subpoenas Duces
Tecum

Respondent’s argument that the examiner’s $150 million universe
figure understates the true size of the gift-wrap market by improp-
erly excluding other producers and products is related to its con-
tention that it was denied due process by the examiner’s refusal to
issue some 550 subpoenas duces tecum to as many alleged additional
gift-wrap manufacturers.?® Had these subpoenas been issued, re-
spondent maintains, it would have been discovered that total gift-
wrap sales in the United States in 1967 were not $150 million but
probably twice as much or more, and hence that the proportionate
shares of it and the firm it acquired, CPS, would have been reduced
by half or more. A finding of a law violation on the basis of incom-
plete and erroneous market information, when complete and accurate
information could have been had by issuance of the requested sub-
poenas, amounts, respondent argues, to a denial of due process.

23 During the earlier stages of this proceeding, respondent filed a request for the issu-
ance of an order requiring these several hundred other alleged gift-wrap manufacturers
to file special reports under Section 6(b) of the Federal Trade Commission Act setting
forth their gift-wrap sales and related information. This was denied by the Commission
on September 30, 1969, and respondent subsequently filed suit in the United States Dis-
trict Court for the Western District of Pennsylvania for an order directing the Cominis-
sion to conduct the survey in question. This suit was dismissed on January 14, 1870, on
the ground that the Court had no jurisdiction to compel such an action until the
administrative process had been completed. Papercraft Corporation v. Federal Trade
Commission, 307 F. Supp. 1401 (W.D. Pa. 1970).
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Counsel supporting the complaint, as part of its case in chief, sub-
mitted the sales figures of the 21 “major” manufacturers of
gift-wrap products in the United States (subpoenaed from those
companies).?* Then, on direct examination, officials of several of
those companies were requested to (1) name the major firms their
respective companies compete with, (2) estimate how much of the
total gift-wrap market those named “majors” account for, (3) esti-
mate the total dollar volume of gift-wrap sales in the United States
in 1967, and (4) explain the bases for their estimates. The substance
of this manufacturer-testimony in the case is that the 21 major firms
in question account for 80% or more of the total gift-wrap market,
that the total United States market in 1967 was in the general range
of $150 million, and that they had developed these estimates from
informal market surveys based on direct observation and experience
in the market.? Salesmen report the brands of gift-wrap they see
on the retailers’ shelves and the relative quantities of each brand
found in each of the major (chain) outlets. On the basis of the man-
ufacturer’s own experience in those chains where its gift-wrap prod-
ucts are sold exclusively, it knows the total quantity of gift-wrap
that a retail outlet of a given size, location, and character should be
able to sell. In brief, each of the major manufacturers, knowing the
identity, gift-wrap potential, and major gift-wrap suppliers of all
important retail outlets in the country, believes itself able to esti-
mate total gift-wrap sales and the relative shares of its competitors
within some reasonable range of accuracy.?®

The issuance of orders requiring special written reports, or of
subpoenas duces tecum, to 550 companies should obviously be under-
taken only if there is no other reasonable way to develop the neces-
sary industry data. In industries such as the one involved here,
where there is a central “core” of major firms surrounded by a score
or more of relatively unimportant local or regional producers, really
precise market data can be prohibitively expensive and burdensome
to obtain. As the Supreme Court said in Brown Shoe Co. v. United
States, 370 U.S. 294, 843 (n. 69), “although appellant may point to
technical flaws in the compilation of these statistics, we recognize
that in cases of this type precision of detail is less important than
the accuracy of the broad picture presented.” See also Luria Bros. v.
Federal Trade Commission, 389 F.24 847, 858 (CA-3, 1968), cert.

2 Finding 66. .

% Finding 65. The 21 major manufacturers subpoenaed by Commission attorneys had
total sales of $134 million in 1967. Finding 66.

2 Finding 65.
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denied, 393 U.S. 829 (1968). We think it quite unlikely that this
group of experienced executives in the gift-wrap industry was sub-
stantially inaccurate in its identification of the major competitors it
faces in the marketplace and its overall assessment of the general
order of their aggregate share of the market in question.*”

We agree, however, that the examiner defined the relevant product
market too narrowly in two other respects. First, we think such ac-
cessory (and/or complementary) products as gift bags, gift boxes,
tissue (both used as stuffing and the colored variety used as outer
wrap), and kraft (brown) paper used as additional outer wrap for
mailing purposes, to the extent that they are in fact used as an ac-
cessory in the wrapping or giving of a gift, should be included as
part of the overall gift-wrap market.?® They are insignificant in
quantity, however (paper, ribbons, and bows constitute 80% or more
of the total gift-wrap market), and the bulk of their sales are ac-
counted for by the major gift-wrap manufacturers and hence are in-
cluded in the figures in the record.”® Secondly, we agree that gift-
wrap products, whether produced by acknowledged gift-wrap
manufacturers or by firms primarily engaged in other industries,
should be included in the relevant product market. Again, however,
our finding that all but a relatively insignificant portion of gift-
wrap sold in the United States is produced by the 20 major firms
precludes a finding that any other such firms, whether members of
the gift-wrap “industry” or not, manufacture a sufficient volume of
such products to significantly affect the total market involved or the
relative market shares of Papercraft and CPS.?

III. “Failing Company” Defense

Respondent’s contention that the acquired firm, CPS, was a “fail-
ing company” is based on the fact that, in three (3) of the more re-
cent years of its 50-year history, the latter firm sustained operating
losses.®! In 1964 and 1965, CPS lost $217,000 and $135,000, respec-
tively, these losses being associated with the movement of its major
plant from Illinois to Franklin, Tennessee, and thus nonrecurring in

27 The published figures of the Census Bureau in this area were also recelved in evidence
and are generally consistent with the testimony of the industry wiltnesses. CX 83-86;
tr. 1134-1148. While subject to margins of error associated with inconsistent product re-
porting by individual companies, there is no evidence that these errors are more prevalent
in gift-wrap products than in other product categories. Tr. 2160.

2 Pinding 74.

2 I1d.

» Id.

31 RX 203; RX 10A; tr. 1653-1667; 1879-1894.
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character.®> Similarly, its 1967 losses ($344,000) were presented as an
“inventory shrinkage,” an accounting writedown reflecting a judg-
ment made after the acquisition that some $300,000 worth of its
gift-wrap inventory was “obsolete.” 3 The remainder of CPS’ 50
years in the industry have been profitable. Its sales, as noted, were
over $19 million in 1967 (the largest in the industry) and its total
assets are over $14 million. ' ’

It seems fairly clear, however, that CPS did in fact have a man-
agement problem during the mid and late 1960%. There were appar-
ently a number of significant inefficiencies in its production and
- marketing methods * and, perhaps equally important, there was an
inadequate response to the competitive inroads of Papercraft and
the other suppliers of the “discounters” and other mass-merchan-
disers that emerged in the 1950’s and eventually became the dominant
factors in the larger Christmas (“promotional”) sector of the gift-
wrap industry.®* This management difficulty, in turn, led to general
unprofitability and problems in securing financing at the accustomed
low-cost rate.2s

The leading case on the “failing company” defense, Citizen, Pub-
lishing Co. v. United States, 394 U.S. 131 (1969), establishes three
(3) ecriteria for a_ successful showing on this point: (1) The re-
sources of the company must be so depleted, and the prospect of re-
habilitation so remote, that the firm in question faces the “grave
probability of a business failure”; (2) the prospects for reorganiza-
tion through bankruptey or similar proceeding must be dim or non-
existent; and (3) all efforts to find a purchaser other than the ac-
quiring firm must have been exhausted, 894 U.S. at 137-138. In
addition, the injury to competition flowing from the failing-com-

32 Id.

3 Id.

% RX 10, a 11-page memorandum prepared by the president of Papercraft, Mr. Joseph
M. Katz, on the eve of the acquisition, summarizes the strengths, weaknesses, and
future prospects of CPS in the gift-wrap industry. His judgment on the relative ineffi-
ciency of CPS’ management is supported by the testimony of other manufacturers in
the industry. See also tr. 787,

%Finding 76. )

* The gift-wrap industry, being seasonal in character. depends heavily on borrowing
for the financing of inventory build-up during the off-season period (spring and
summer). With the onset of “tight money” in 1966, plus a declining confidence in the
ability of CPS’ management to “do the job,” officials of the bank it had been borrowing
from for 50 years (First National Bank of Chicago) had resolved in 1967 not to handle
the firm’s loan (approximately $5 million, on sales of $19 million) for the following
year. Tr. 1854-1876. Assuming CPS’ inability to get financing from another bank, this
would mean borrowing from a finance company and paying, instead of the 6.59 it had
been accustomed to paying, the going finance company rate of 159 or more. Tr.
1862-1865.
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pany merger, if any, must be more than outweighed by other factors
relevant to the public interest.*” None of those tests are met here.
New management, which is basically what Papercraft brought to
CPS, was the company’s basic need, as a 11-page memorandum pre-
pared by the president of Papercraft, Joseph M. Katz, on the eve of
the acquisition, makes clear. “The basis for our determination [to ac-
quire CPS] will be our considered opinion that CPS Industries, op-
erating as a subsidiary or division of Papercraft, can earn a
minimum of 10% on its sales before taxes. Based on my own feel-
ings at this writing, I think we can do better than this during the
second year of ownership.” . A 10% return on CPS’ sales of over
$19 million would mean, of course, pre-tax earnings of $1.9 million
per year, a figure that hardly suggests a company beyond hope of
rehabilitation.
IV. In Camera Ruling

There was no error in the examiner’s protective order placing the
sales figures of the various third-party manufacturers ¢n camera for
a limited period of time, subject to viewing by respondent’s counsel
and, on a showing of necessity, to viewing by officers of the corpo-
rate respondent. See United States v. Lever Brothers Co., 193 F.
Supp. 254, 258 (S.D.N.Y. 1961) ; United States v. American Optical
Co., 39 E.R.D. 580, (N.D. Cal. 1966) ; and Federal Trade Commis-
sion v. United States Pipe and Foundry Co., 304 F. Supp. 1254
(D.C.C. 1969). Respondent’s counsel, taking the position that the
corporate officers of Papercraft had an absolute right to view the de-
tailed sales figures of its competitors, declined to attempt a showing
of need therefor and claimed, instead, a violation of due process.
The case law is otherwise.

37 In the first Supreme Court decislon on the “failing-company’ doctrine, International
Shoe v. Federal Trade Commission, 280 U.S. 291 (1930), the Court grounded 1ts accept-
ance of the defense on the fact that the acquisition of the failing company involved in
that case did “not substantially lessen competition or restrain commerce within the
intent of the Clayton Act.” 280 U.S. at 302-303. As the Court had sald earlier in that
opinion : “Obviously, such acquisition will not produce the forbidden result if there be
no pre-existing substantial competition to be affected. . . .” 280 U.S. at 297, 298. Cf. In
the Matter of United States Steel Corporation, Dkt. 8655 (December 2, 1968) [74
F.7.C. 12701, remanded, 426 F. 2d 592 (CA-6, 1970). “We belleve the court [in Interna-
tional Shoe] did no more than balance the probable injury to competition against injury
to stockholders and other third persons and, In the circumstances of that case, de-
cided that the prevention of the latter was of greater importance. [Ftn. omitted.] We
agree . . . [that] in any case involving the acquisitlon of a failing company we must de-
termine whether the acquisition may result in a substantial lessening of competition and,
if so. the acquisition must be declared illegal in the absence of probable harm to innocent
individuals so serious and substantial that the public interest requires that the acquisi-
tion nonetheless be permitted.” Opinion of the Commission, pp. 17-18 [74 F.T.C.
1287-1288].

¥ CX 10J-K.
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V. Injury to Competition

The acquisition involved in this proceeding is so far outside the
pale of permissible combinations that, even if we accepted respond-
ent’s efforts to expand the universe figure to double or more the
figure we believe to be reasonably correct and to place the two firms
in question in separate “submarkets” of the overall gift-wrap field,
we would still be constrained to enter an order restoring this ac-
quired firm to its former status as a separate full-line gift-wrap pro-
ducer. No matter how the product markets (or submarkets) might
be defined, the facts still would remain, as noted, that the 1st and
2nd largest gift-wrap manufacturers have been combined into one;
that the combination thus created is more than twice the size of the
next-largest competitor; that those two firms were the most likely
entrants into all aspects of gift-wrap production; ®*® that the number
of significant firms in the industry has been decreasing; that the
trade expects this trend to continue, with only four significant firms
ultimately remaining in the industry; and that there is no prospect
for any new firms to enter the industry in the future. The case law
simply does not sanction acquisitions of this kind. Brown Shoe Co.
v. United States, 370 U.S. 294 (1962) ; United States v. Continental
Can Co., 378 U.S. 441 (1964) ; United States v. Von's Grocery Co.,
384 U.S. 270 (1966) ; United States v. El Paso Natural Gas Co., 376
U.S. 651 (1964) ; United States v. Philadelphia National Bank, 874
U.S. 821 (1963); Federal Trade Commission v. Procter & Gamble
Co., 386 U.S. 568 (1967); United States v. Wilson Sporting Goods
Co., 288 F. Supp. 543 (N.D. Ill. 1968).

An appropriate order will be entered.

Finpines as To THE Facrs, Concrusions AND ORDER

The Federal Trade Commission issued its complaint in this matter
on April 10, 1969, charging that respondent Papercraft Corporation,
a manufacturer of gift-wrap products, had violated Section 7 of the
amended Clayton Act, 15 U.S.C. 18, in acquiring another manufac-
turer of gift-wrapping products, CPS Industries, Inc. A series of
prehearing conferences were held between July 14, 1969, and Janu-
ary 18, 1970. Testimony and other evidence in support of and in op-
position to the allegations of the complaint were received in eviden-
tiary hearings held between January 20, 1970, and March 20, 1970.

32 Given new and more aggressive management, the acquired firm, CPS, would
undoubtedly be constrained to move still further Into the growing ‘Christmas” sector of
the market (459% of its sales are already in that area, as are 959 of Papercraft’s).
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In an initial decision of July 27, 1970, the examiner concluded that
the charges were supported by the evidence and entered an order
that would require divestiture of the acquired firm and other supple-
mentary relief.

The Commission, having considered the appeal filed by respondent
and the entire record, and having determined that the examiner’s
findings of fact, conclusions, and order, as modified and supple-
mented herein, should be adopted as the findings, conclusions, and
order of the Commission, now makes its findings as to the facts, its
conclusions drawn therefrom, and its order.

FINDINGS AS TO THE FACTS
The Acquiring and Acquired Firms

1. through 56. The Commission finds the facts to be, except as ex-
pressly modified herein, as set forth in findings 1 through 56 (pages
1359 through 1386) of the hearing examiner’s initial decision of July
27,1970, and adopts those findings as its own.

57. The acquiring firm, Papercraft Corporation, of Pittsburgh,
Pennsylvania, had total sales of $17,935,000 in 1967, of which
$15,700,000 were sales of gift-wrap products. Together with its two
subsidiaries, it had sales of $27 million and net profits of $2,215,000.
The acquired firm, CPS Industries, Inc., a Delaware corporation
with its main offices in Chicago, Illinois, had total sales of
$19,250,000 in 1967, of which $17,300,000 were sales of gift-wrap
products. Its total assets as of October 28, 1967, were $14,220,000.
The acquisition was consummated on December 27, 1967, Papercraft
acquiring all of the stock and debentures of CPS in exchange for
985,300 shares of its own (Papercraft) stock valued, for purposes of
the transaction, at $20 a share ($5,706,000).

58. The acquiring firm, Papercraft, produces its gift-wrap prod-
ucts at its plant in Pittsburgh, Pennsylvania, and sells them to var-
ious retail and wholesale outlets, either directly or through manufac-
turers’ representatives, under the brand names of “Kay crest,”
“Rhapsody,” and various private labels. Founded in 1945, Paper-
craft pioneered in the sale of gift-wrap products to discount houses,
supermarkets, drug stores and other relatively low-price mass (“pro-
motional”) outlets. The acquired firm, CPS Industries, Inc.- (ini-
tially Chicago Printed String), founded in 1916, began producing
gift-wrap ribbons in the early 1920’s and gift-wrap paper in the
early 1930’s. It produces its gift-wrap products in its two plants, one
in Franklin, Tennessee, the other in Schiller Park, Illinois, and dis-
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tributes them through its salesmen to various wholesale and retail
outlets under the brand names “CPS,” “Tie- Tie,” “Crinkle-Tie”
“Galaxy,” “Pride,” and “Rippl-Tie.” CPS, a pioneer in the gift-
wrap industry itself, has sold the bulk of its gift-wrap products
through the more tradltlonal retail outlets, particularly the more
traditional-type department stores and greeting card shops, at least’
until the advent of the so-called “discount” stores and other mass
merchandise outlets in recent years.

The Gift-Wrapping Industry

59. Gift-wrapping products are those items of paper, ribbons, and
accessories that are used for the enhancement of the appearance of a
product intended to be given as a gift. “My definition for gift wrap
would be any plain, printed or embossed paper, film, foil that might
be used as a loose over-wrap for an article to enlnnce its beauty.
They are usually associated with ribbons, ties, seals, wraps, bands,
and tie-ons.” * Sales are divided into two major categories, “Christ-
mas” and “everyday,” these terms referring to the gift-giving occa-
sion involved.? More than half of all sales of gift-wrap products are
made at Christmas (in a period of several weeks preceding that holi-
day), the bulk of the remainder during such occasions as Mother’s
Day, Father’s Day, Valentine’s Day, weddings, “showers,” birthdays,
graduations, and the like.* In terms of distribution channels, gift-
wrap products (initially consisting of white tissue and string) were
historically sold almost exclusively in department stores and greet-
ing card shops. Later, however, and particularly with the advent of

“disconnting” in the post-war period, the discount department
stores, supermarkets, and drug stores began to account for an in-
creasing share of total gift-wrap sales.*

60. In addition to these variations in the character of the outlets
in which consumers purchase gift-wrap products, there are also vari-
ations in the form in which they are received by the consumer. One
of the three principal categories here is referred to in the trade as
“In-store” sales. In the traditional transaction in which the consumer
bought a gift at a department store and had it gift-wrapped by the
store’s own employees (either “free” or for a small extra cllal‘oe),
the sale of the gift-wrap accompanied the sale of the gift, 7.e., the
gift and the gift-wrap were sold by the same store, either in comblna-

1Tr. 561, 981, 337.
27Tr. 418-19.

3Id.

4Tr. 1035-36.
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tion or separately. Here the store purchases the wrapping products
from the manufacturer in “bulk” form (paper in “ream” rolls, rib-
bons in large rolls, bows in large boxes, etc.) and performs the entire
wrapping operation for the consumer. A second category of sales
recognized by the trade is the industrial “pre-wrap” classification,
one involving not sales directly to the consumer but to manufactur-
ers of other goods who gift-wrap certain of their products prior to
introducing them into wholesale and retail channels of trade, partic-
ularly manufacturers of liquor (distillers), cosmetics, and cigarettes,
and particularly at Christmastime. The third and currently the most
significant form in which the consumer receives gift-wrap products
involves what the trade refers to as the “resale” category, wrapping
paper and accessories sold to a retailer in quantities and packaged in
such a way as to facilitate their “resale” to the wrap-it-yourself
consumer.’

61. There are also a number of product variations that are associ-
ated with certain of these variations in the channel of distribution
through which gift-products move to the consumer and in the exact
form in which they are received by the consumer. In the case of the
“in-store” gift-wrap purchased in bulk by the retail stores and the
industrial “pre-wrap” purchased by, as noted, manufacturers of such
other products as liquor, cosmetics, and cigarettes, the initial user of
the gift-wrapping product is a business organization, not a con-
sumer, and the sale is thus one between two business organizations,
in bulk quantitics, and on a product geared expressly to the needs of
the purchasing business organization, thus producing minor differ-
ences in design, inaterials, and terms of sales from those prevailing in
the other categories of sale.®

62. Similarly, within the major “resale” category itself, the one
involving the straightforward movement of gift-wrapping products
through the retailer into the hands of the wrap-it-yourself consumer,
there are some minor variations in these dimensions of design, mate-
rials (paper “weight” or thickness, type of ink, and the like), and
terms of sale (including price) associated with the tastes, incomes,
and the like of the consumers that patronize the different categories
of retail outlets. In general, those department stores that attempt to
project a “prestige” or “quality” image, and the greeting-card shops,
have historically sold a gift-wrap product that was slightly higher
in price, more “fashionable” or “exclusive” in design, sometimes of

sTr. 338-342; 345; 564; 603; 659-660: 879: 918-928: 958-960; 1153-1174; and
1355. '
s Tr. 959-960; 1193; 1410.
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heavier (more expensive) paper, and with more or better quality
(more expensive) ink, than that sold by, for example, the “discount-
type” department stores and the supermarket and drug chains that
emphasize price rather than prestige in their selling efforts. Thus
the “prestige” department store, in its efforts to cater to the most
discriminating tastes and highest consumer income levels, has sold
gift-wrap products with “high-style” designs and colors (“shocking
pink,” avocado, etc.), that were invariably “pre-priced” (with the
manufacturer’s suggested retail price to the consumer), and invaria-
bly took a markup of 100% i.c., double what the store paid for the
merchandise. The “mass” outlets, on the other hand, have tradition-
ally sold gift-wrap products with the broadest possible appeal (e.g.,
the “traditional” Christmas colors and designs) and have done so on
a “promotional” basis, i.e., on the basis of competitive prices.”

Retailing of Gift-Wrap

63. The S. S. Kresge Company, operator of approximately 900 re-
tail stores in the United States, including both variety stores and
- discount department stores (“K Marts” and “J upiters”), believes it-
self to be the largest retailer of gift-wrap products in the country,
with total gift-wrap sales in 1969 of “over $17,000,000.” & Approxi-
mately 82% of its total gift-wrap sales are accounted for by the basic
gift-wrap products, namely, papers, ribbons, and bows.® Its pur-
chases of the various other accessory items were: tissue, $1.1 million ;
seals and tags, $800,000; gift boxes, $500,000; tie-ons, $400,000; and
kraft paper, approximately $225,000.° The latter item, kraft paper
(the common brown paper used in, for example, grocery store bags),
was used for mailing purposes' rather than as a decoration. Approxi-
mately 55% of the tissue paper was of the “Madras” > or colored
type that is commonly used for wrapping gifts.

64. Other retailers report similar patterns in their purchases and
sales of gift-wrap products. An official of the DeKoven Drug Co.,
Winnetka, Illinois, a chain of 6 drug stores and 30 lease-department
discount stores in 8 States, testified that, of its total gift-wrap pur-
chases of nearly $400,000 annually, the accessory items accounted for
the following percentages of those total gift-wrap sales: gift tape

“Tr. 1158-1170.
8Tr. 2007, 2023.
? Tr. 2008-2010.
0 Tr. 2003-2008
1 Tr. 2010.
2 Tr. 2029,
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(cellophane), 8% to 4% ; gift boxes, 2.5% ; tissue 1% to 2% ; kraft
paper, 1% or less; tie-ons, 34 of 1% ; tinsel, 14 of 1% ; and decorated
twine, 14 of 1%.13 An official of McCrory, McClellan, and Green
Stores, York, Pennsylvania, a variety-store chain with 608 retail
stores in the United States and annual gift-wrap purchases of more
than $1 million, described the gift-wrap industry as one consisting
primarily of paper, tissue, ribbon, bows, yarn, tags, and seals. Of
this firm’s total gift wrap sales, tissue (mostly white, with a small
amount of decorated) accounted for 5%; tie-ons, 2% to 3%;
yarn, %oth of 1%; elasticized ties, %oth of 1% cellophane, %6th of
1% ; and gift bags, ¥eth of 1%.* His stores attempted to sell pre-
wrapped gift boxes and they “just did not sell.” 5 A representative
of Turnstile Family Centers, Inc., operator of 15 department stores
in the Boston and Chicago areas and over 180 drug stores through-
out the country, testified that, among the gift-wrap items, bows and
ribbons account for from 10% to 12% of its total gift-wrap sales;
cellophane (e.g., “Scotch”) mpe, 5% ; tissue, 1% to 2%; and kraft
paper, less than 1%.%¢

Size of Gift-Wrap Market

65. Total sales of all gift-wrap products in the United States in
1967, the year of the acquisition at issue here, were approximately
$150 million. An official of Hy-Sil Manufacturing Co., one of the

“major gift-wrap producers, testified on this point as follows:

Q. . .. [A]ls a result of your experience, have you arrived at any estimate
or opinion as to the size of the gift wrap market in the United States?
. Are you talking about wholesale or retail ?
. Well, either figure, sir.
. Okay. At the wholesale figure, I'd estimate it to be about $150,000,000.
. And what does that include?
. The type of products?
. Yes, sir. 5

A. That would include all gift wrapping paper, including printed, plain,
coated papers and printed and embossed foils. That would include card tags
and seals, resale ribbons, bows, tinsel cords, and package decorations.1?

OPOPOP

An official of American Greeting Corp., another major manufac-
turer of gift-wrap, testified as follows:

Hearing Examiner Lewis: What is your estimate as to the overall total of
sales made in the industry?

% Tr, 1823-1826.
1Ty, 982-984.
% r, 986.

1 Ty, 1927-1940,
% Tr, $47-848.
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The Witness: About 160 to $170 million.18

An official of Archer Products, Inc., a wholly owned subsidiary
of R. J. Reynolds Tobacco Co., another major factor in the gift-wrap
industry :

Hearing Examiner Lewis: Would you have any statemernts as to the market

today, the size of it? ‘
The Witness: In my opinion, it is about 160 [million dollars], something like

that.19

A former official of Dennison Manufacturing Co a ma]or manu-
facturer of gift-wrap:

Hearing Examiner Lewis: You are saying that the size of the market was
about $120 million at the manufacturer’s level ?

The Witness: At the manufacturer’s:2® [“Resale” gift-wrap only, i.e., exclu-
sive of “instore,” “pre-wrap,” ete.].

‘Mr. Joseph Katz, the president of Papercraft Corporation, the ac-
quiring firm in this matter, gave his express, written approval to a -
published statement that: “‘The size of the gift Wrappmo' market is -
about $177 million a year. * * #2721

While figures of this kind can never be entirely precise in 1ndus-
tries with, as here, a numerically large fringe of relatlvely unimpor-
tant regional firms, at least in the absence of an inor dmatel) expen-
sive and time-consuming study, their general reliability is amply
supported by the record. The industry members that provided these
estimates are officials of the major firms with long experience in the
sale of gift-wrap products. They have availed themselves of numer-
ous technlques of studying the industry and the posmons of their
own respective firms in it, including studies based on trade journals,
financial source books, census data, trade sources, and the like.?? A’
particularly comprehensive techmque for example, and one that is
used extensively by the firms in the industry to estimate and com-
pare their own and their competitors’ sales volumes and market
shares, is the direct observation (through sales personnel) of the spe-
cific brands of gift-wrap on the shelves of the retail outlets that.
carry the product. Based on its own sales to retail accounts that sell
its own gift-wrap products exclusively, the manufacturer knows the
amount of gift-wrap that each retail store of a given size and charac-

s Tr. 670.

9 Tr. 831.

2 Tr. 1044.
"1 CX 31A-C. ’ SRR

2CX 41; CX 76; CX 81; Tr. 478-479; 502-503; 522-557; 581; 668-672; 720-728:
912-917; 974-976; 1133-1145.

470-536—T73——90
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ter is gellerally able to sell. Its salesmen, in their rounds soliciting

the major retailers (particularly the chain or multi-store retail orga-

nizations), observe which of its competitors’ products are in fact on

the shelves of each of those major chain outlets. Then using- its own

experience with chains having stores of. similar size and character

the manufacturer totals up the aggregate amount of gift-wrap prod-

ucts sold by each of its competitors, adds them together, and com-

putes its own and its competltors shares of that total. “I know, basi-
cally, the major manufacturers in the industry, I know the products

that they sell, I know basically who they sell to.” 23 “T know most of

the large accounts that these [competing] companies are selling. I

have a fairly good idea of what a store can use in everyday and

Christmas giftwrapping.”2* “[I]t is anéstimate based on what we .
think we do in like accounts and get an estimate of the number of

like accounts that our competition may have, and it is a figure that

we fix from year to year for each of our [competing] manufacturers.

* * #1725 (We have a list on every customer.in the business. We see »
what we sell them and estimate what we think * * * other competi-

tors would sell these samé accounts, based on conversations with the

buyers, and if people, customers who do not buy from us, we would

say, well he has 500 stores and we have a customer that has a 1000

stores and,’ thefefore, his approximate purchases would be just half

that amount.” 26 While these ‘estimates naturally carry a margin of

error, particularly on the shares of individual firms, ** they are gen-

erally consistent with actual sales figures of the major firms 2 and

with the industry totals reported by the Census Bureau.?®

Market Shares of the Major Manufacturers

66. Approximately 20 firms account for an estimated 80% of total
gift-wrap sales in the United States.*® These major firms Ieported
theu total 1967 gift- erlp sales as follows:

23 Tr. 946.

4 Tr, 478,

25 Tr. 668-669.

26 Tr. 720-723; 829-839.

% Tr. 482-484.

2% See Finding 66, below.
»CX 83-86; tr. 1133-1148.
. See, e.g., tr. 517, 670.
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1967 sales Source 3
(In camera)

___________________ - $17,300,000 RX 18
...... 15,700,000 RX 19
- 14,375,000 CX 48B
© 12,300,201 CX 44A

___________ ) 11,546,830 CX 75E
Vinnesota Mining & Manufacturing. S S, - 6,965,141 CX 66CD
Jdennison_.._____.__._._____...____ e ieeaee .6,221,000 CX 65B
Susan Crane.. . R . 5,715,128 - CX 61K
Artistic.....__ - 5,678,218 CX 53A
3t Clair . Wl - 5,109,000 . CX 68D
Jibson Greeting Cards. 5,017,662 CX 75D
Jarrington. oo iiill 4,934,764 CX 60A
3en-Mont._ 4,543,582 CX 60D
Archer____. 4,498,000 CX 79
3erwick Te; 3,176,270 CX 70B
JOreross_:.._: 2,931,901 CX 72B
Vm. E. Wrigh L 2,003,982 CX 71B
Rust Craft. .- 1,735,994 CX 64C.
Cuttle Press. . 1,605,023 CX 62C
Fechnical Tape. - 1,600,000 CX 73B
Shampion Papers......._._ . ... T TN S .. 83L,204 CX 74B

Total..._. S el e 134,288,800 ________.._.___.

3 The hearing examiner received the exhibits detailing the sales volumes of all third-party firms, and
articularly their sales in particular product.categories and to particular buyer-accounts, in camera subject
> whatever disclosire the Commission might deem hecessary in order to perform its adjudicative functions.
0 view of the fact that these figures are already four (1) years old,.and that they are not broken down here
y product category (e.g., paper, ribbons, étc.), no third-party interests are likely t6 be harmed-by their
isclosure at this.point in the interests of sound adjudication. . o

Enti‘y Barriers in the Gift-‘Vi‘,ap Industry

67. The number of economically-significanit firms engaged in the -
nanufacture of gift-wrap products has been declining in recent
ears. A number of firms have been merged out of existence, several
thers have reduced the scope of their gift-wrap production, and
ome have withdrawn from the production of gift-wrap products
ltogether.** Only one new gift-wrap producer of any significance,
\rcher (a wholly-owned subsidiary of R. J. Reynolds Tobacco), has
ntered the field in the past decade.* The trade believes that “the
1arket will eventually firm up with only four companies.” 3¢

68. There are significant entry barriers facing would-be manufac-
rers of gift-wrap products, particularly the cost disadvantages,
1s-a-vis ‘established leaders in the field, associated with the market-
1g of new and narrower lines of merchandise. The major buyers of
ift-wrap products, particularly such large retail chains as Kresge,
[ontgomery Ward’s; and Newberry, prefer to buy their full comple- .
ient ‘of - gift-wrapping : needs from a single -supplier, ‘including

2 Tr. 3(;58—370; 393-394; 542; 662,
3 Tr. 518-519; 2057,
 Tr. 832,
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paper, ribbons, tags, seals, and the like.** Thus a former product
manager of the Brown Co., Kalamazoo, Michigan (a subsidiary of
the Gulf & Western complex), testified that his firm had been unsuc-
cessful in its efforts to sell to the large chain accounts because of its
narrow line of gift-wrap products—paper only, with no ribbons,
tags, seals, and the like—and its resulting inability to get enough
sales volume to reduce its costs to competitive levels. Demands by the
larger buyers for especially low prices on three or four items, for
example, pose no serious difficulties for the manufacturer selling a
broad line of perhaps 13 or 14 items: the low-profit items are
compensated for by the remaining higher-profit items that are also
sold to that buyer. The manufacturer that sells only those few items,
however, is at a disadvantage in that regard.®® Moreover, each indi-
vidual item in the line of gift-wrap products must be produced and
sold in a relatively large volume if costs of production and distribu-
tion on each are to be kept at a competitive level.” An official of
CPS, the acquired firm involved in this matter, testified, for exam-
ple, that his company’s sales to the chains had never been profitable
because “we were never ever able to achieve any volume and, there-
fore, we had all of the same costs to start up a line, designing, pack-
aging, equipment and manufacturing, and we never created enough
volume to make the line profitable.” 38

Product Market—Cross-Elasticity of Demand

69. While there are, as noted, minor differences in the gift-wrap
products sold in the different types of retail outlets, and thus in the
products produced by the manufacturers that have historically spe-
cialized to a greater or lesser degree in distributing their gift-wrap.
items through those different kinds of outlets, the similarities exceed
the differences and there is a clear competitive relationship between
those groups of outlets for the consumer’s gift-wrap dollar. Thus
notwithstanding the minor differences in designs, colors, paper and
ink qualities, and the like that sometimes appear in the gift-wrap
products sold in the so-called “quality” department stores and card
shops, on the one hand, and those sold in the more “promotienal”
(lower-priced) discount-type department stores and other mass mer-
chandise outlets, on the other, the latter group of retailers have

3 Tr, 346-347; 987.
% Tr. 763-764.

# Tr. 763-781.

3 Tr. 1329.
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steadily eroded the share of the gift-wrap market held by the former.

Prior to the advent of the “discounters” * in the early 1950’s, the
“old-line” department stores and card shops had enjoyed a virtual
monopoly in the retailing of gift-wrap products. Thus CPS, the ac-
quired firm here and the largest manufacturer of gift-wrap in the
country, had initially maintained a firm company policy against sell-
ing to the expanding discounters.* In time, however, CPS was
forced by the competition of other gift-wrap manufacturers partic-
ularly the firm that ultimately acquired it, Papercraft—not only to
develop two “promotional” #* brands of gift-wrap of its own (“Gal-
axy” and “Pride”) but to sell its highest-quality brand (“Tie-Tie”)
to the mass outlets.*> The latter, on the other hand, having success-
fully competed away much of the department stores’ gift-wrap busi-
ness on the basis of price competition, began to “ypgrade” their own
operations, 4.c., to compete on the basis of “quality” and service,** in-
cluding the inauguration of in-store wrapping services, attractive
carpeting, and other department-store “luxury” features.** Over
time, the differences between the discount and department stores
have, for all practical purposes, been largely eliminated.*® Both
“quality” and “promotional” gift-wrap are now sold in stores of
widely varying character and their competition is direct. “[Wlell,
for example, take a shopping plaza where you have a supermarket, a
variety chain, a discount store and various other retail operations.
One will respond very quickly and very actively to an operation
structure of his neighbors two or three or five doors away and there
is a constant juggling during the season to maintain leadership.” *¢
There is similarly direct competition between “in-store” and “resale”
gift-wrap.*’

Christmas gift-wrap, as noted, now greatly outsells the other cate-
gory, “everyday” gift-wrap. And the overhwelming majority of the
former is, today, “promotional” or competitive in character. Thus
the big variety chain mentioned above, McCrory, McClellan, and
Green of York, Pennsylvania, with 608 stores, and total gift-wrap
sales of $1.25 million annually, sells approximately $1 million at

» Ty, 1165-1166. I
0 Tr, 600-615, 1355.

2T, 1323-1324 ; 1330.

2Tz, 600-616.

5 1q,

“d.

4 Ty, 614-616.

“mTr, 1179 ; 616.

Ty, 349, 660, 958.
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Christmas, the remaining $14 million being its year-round volume of
“everyday” gift-wrap sales.ss Other retailers report a similar dispro-
portion between their Christmas and their “everyday” sales; and a
shift to the lower-priced “promotional” gift-wrap in the bulk of
their Christmas sales. An official of Turnstile Family Centers, for
example, a retail chain with 15 department stores in the Chicago

-and Boston areas and over 180 drug stores throughout the country,
testified that, of its total gift-wrap purchases of $250,000 per year,
$150,000 to $175,000 was “promotional” gift-wrap bought from Pa-
percraft, the $75,000 remainder being almost entircly “everyday”
bought from such “quality” manufacturers as American Greetings,
Rusteraft, and Buzza-Cardoza, (Its  “quality” Christmas sales
amount to “no more than a couple of hundred dollars.”)4e o

Competition Between Acquiring and Acquired Firms

70. The acquiring firm here, Papercraft, is engaged primarily in
the sale of gift-wrap products of the “promotional” variety sold at
- Christmas in, for the most part, the mass-merchandise outlets, in-
cluding discount-type department stores, drug stores, variety chains,
and supermarkets, these categories of retail outlets having accounted
for approximately 75% of its total sales in 1967.5° The acquired
firm, CPS, on the other hand, sold approximately 30% of its gift-
wrap products through those particular outlets in that year, the
largest single outlet for its products being the traditional non-dis-
count department store (29% of its total gift-wrap sales in 1967) .51
Narrowed more sharply to the sale of its “promotional” brands
(“Galaxy” and “Pride”) in the so-called “mass-merchandise” outlets,
approximately 15% of the acquired firm’s total sales shared a direct
COmpetitiveb“o-verla,p” with the acquiring firm, Papercraft. (As a
Papercraft official testified at one point, . . . Galaxy [CPS] has
been a competitor of Papercraft for a number of years.”) sz

This measures only the extent of CPS’ efforts to enter the lower-
priced ( promotional) market, however, not the extent of Paper-
craft’s and other promotional manufacturers’ encroachment on the
so-called non-promotional market for gitt-wrap products. In view of
the capture of virtually the entire Christmas portion of the gift-
wrap market from the “quality” (non-promotional) products, by the

i Pr, 991-998; COX 82 (in camera).
“©Tr. 1925-1926 ; 1821-1822, 1849,
*RX 22-A (in camera).

114,

= Tr. 1243; 1323,
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promotional gift-w,ra‘p‘m‘erchandise, it would be unrealistic to find
that the two are not in competition across that whole dominant sec-
tor of the market. The single most, reliable indicator that two prod-
ucte ave in the same market is a shift in sales vvolume away from one
“of them in response to price movements of the other one. The power
of the discounters’ pricing efforts to take the department stores’ sales
volume leaves no room for a finding that the two are not in the same
yelevant product market. The minor differences in designs, paper
weight, ink quality, and point-of-sale service pointed to by Paper-
craft indicate, n these circumstances, no more than marginal prod-
uct variations to reflect relatively. insigniﬁcant,diﬁerences in pur-
chasing patterns. They are sold in the same retail outlets, frequently
side-by-side and even industry experts have difficulty distinguishing
the two. :

Potential Corhpetitioh Between Acquiring and Acquired Firms

71. There are, as noted, significant barriers impeding entry into
the gift-wrap industry, particularly the problem of securing suffi-
cient volume on each of several items to permit relatively efficient,
Jow-cost production and hence prices as low as those of established
firme. These barriers are particularly formidable in the case of the
“overyday” sector of the market. Whereas Christmas gift-wrap,
being almost entirely “promotional” in character and thus bought
largely on the basis of price by the mass-merchandisers, e.g., the
muilti-store (chain) organizations with hundreds (and even thou-
sands) of stores each, and all during a single short period of time,
“gveryday” gift-wrap is sold piece-meal throughout the year in
small-lot orders to many thonsands of individual retail organiza-
tions, particularly department stores. Thus Papercraft, which sold
Christmas gift-wrap almost exclusively prior to its ‘acquisition of
CPS, had approximately 2,400 customers in 1967 (sales of $15.7 mil-
lion), its average invoice size (shipment) being just over $1,300 and
its total sales force consisting of only 19 manufacturers’ representa-
tives.’s CPS, on the other hand, which had its $17.4 million gift-
wrap sales divided almost equally between Christmas and “every-
day” (44.5% and 55.5%, respectively),*® had 16,000 accounts in 1967,
a sales force of 72 salesmen (plus five divisional salesmen), and an
average invoice (shipment) size of $172.57

S C—
@ X 146, 147; Tr. 1244-1251; 905, 910-912; 12253 1323-1825 ; 2241-2249.
54 See Finding 68, supra. -
s Tr. 1176-1177.
s RX 21 (in camera).
= Ty, 1282-1284.
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The major sellers of “everyday” gift-wrap, particularly the de-
partment stores and greeting card shops, require considerable servie-
ing from the manufacturers, including stocking, display arrange-
ment, and the like, and thus are called upon by the manufacturers’
salesmen every two weeks or 50.°® Moreover, “brand” or “prestige”
factors are important here,® thus putting the would-be entrant at a
still greater disadvantage vis-a-vis the older, established firms. The
result is that entry into this “everyday” sector of the market is more
difficult and more costly than entry into the Christmas gift-wrap
category. Archer, the only significant new entrant in the past several
years, entered the Christmas (promotional) sector only. “['Wle have
gone in more for the mass volume merchandisers as a way for us
to get into the business faster.” 60 The retail outlets, not being tied to
their suppliers for servicing and the like on Christmas gift-wrap,
are able to readily shift their patronage from one manufacturer to
another on their purchases of that category of merchandise. On the
“everyday” gift-wrap, a change of suppliers would be difficult. “Tt
would take quite a while, T don’t know, I never contemplate doing it
once I got something going. But I imagine it would take a year, two
years, to phase in and phase out.”

72. Papercraft, with 4.5% of its total gift-wrap sales being
“everyday” in 1967 »"> was one of the most likely entrants into that
sector of the gift-wrap market on a substantial scale. It was the sec-
ond largest manufacturer in the industry (second only to CPS, the
firm it acquired) and one of its financially strongest ($2.3 million
after-tax income in 1967 ), most aggressive, and fastest growing
firms.®3 ,

Q. Mr. Mumma, of the other companies, that you have mentioned Dpreviously

which are in the gift-wrap field in 1967, which two companies were best able
and qualified to enter the department store field... ? :
* £ * *

& * *

The Witness: Well, T will Say the two people best equipped to move into
this field would be Papercraft and Cleo from the standpoint of their technical
skills and their design capabilitieg and their marketing personnel.64

Given this plain capacity for entering the “everyday” field, to-
gether with its Pattern of growth in broadening its distribution into

% Tr. 1919, 2032-2035.

5 Tr. 1796-1799.

% Tr. 868.

61 Tr. 2035,

2RX 21 (in camera),

% Tr. 737; 1038 ; 1041-42; CX 3, p. 10.
64 Tr, 1041.
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additional types of retail outlets,’® there was a substantial probabil-
ity that, had it not been for the acquisition in question, Papercraft
would have entered this area of gift-wrap distribution on its own.

73. For firms already. in the “everyday” gift-wrap business, entry
into the “Christmas” sector is difficult but not impossible. Thus
“Hy-Sil originally sold only fine department stores and the better
gift shops. Our salesmen did not know anything about promotional
or'discount store selling. When we got into this market, we had to
show the salesmen how this type of sale had to be made.” ¢

CPS, the largest manufacturer of gift-wrap products in the
United States at the time of its acquisition in 1967, was already a
substantial factor in the Christmas gift-wrap field, its Christmas
sales in that year constituting, as noted, $7.7 million or approxi-
mately 44.5% of its total gift-wrap sales in that year.s” Hence it was
one of Papercraft’s major competitors in that sector of the gift-
wrap market. In view of the further fact that it is this sector, not
“everyday” gift-wrap, that is growing most rapidly, under more ag-
gressive management CPS would undoubtedly have become a still
more important factor in the Christmas field where Papercraft had
been and continues to be the leading firm.e8

Related Items of Gift-Wrap

74. Gift-wrapping includes, in addition to the paper, tying mate-
rials, and accessory items accepted by the hearing examiner in this
matter,®® such other related items as tissue (both inner-and outer-
wrap), kraft paper, cellophane (e.g., “Scotch”) tape, gift-bags, and
gift-boxes, whether manufactured by recognized gift-wrap manufac-
turers or others, where these items are in fact used in the wrapping
of a gift or, in the case of kraft paper, in making it suitable for
mailing.” In view of the fact that the basic papers, ribbons, and
bows account for an estimated 80% or more of total gift-wrap
sales,”™ together with the fact that the bulk of those accessory items
are sold by the major gift-wrap manufacturers themselves and hence
are included in the sales figures of those firms in the instant rec-
ord,’ the inclusion of those additional items can have no significant

6 Tr. 1042,

6 Tr. 470. .

RX 21 (in camera).

8 Tr. 737 ; CX 10D-K.

¢ Initial Decision (July 27, 1970), pp. 1390-91.

“Tr. 367; 422; 455; 466; 692; 881-882; 939; 982-986: 1001-1003; 1021-1023;
11935 1759-1762: 1807; 1818-1821; 1897-1988; 1950-1960; 2006—2030; 2055-2057.

7 Tr. 1753 ; 1965 ; 2008—2010; and Finding 63, supra.

7 Finding 66, supra.
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effect on the general order of concentration prevailing in this indus-
try. o . -
Competitive Injury

75. Based on total gift -wrap sales in the United States of approx-
‘imately $150 million in 1967, the eight (8) largest manufacturers
‘of the product in that year were as follows:

Firm . o ) ) . 1967 sales .= Market share

Millions of
. dollars Percent

CPS . . 1L
Papercraft_._._....._.... R 15.7 10.5
Hallmark__._._ . __._. - 14.4 9.1
American Greetings . - ) 12.3 . 8.2
S 4-Firm total oo . P N : 39.3
: o L5 7.7
7.0 - 4.6
6.2 4.1
5.7 3.8
........................................................................ 59.5

As a result of the merger, Papercraft’s share has moved up from
10.5% to 22%. The share held by the four largest producers of gift-
wrap has moved up from 39.3% to 47%. '

76. At the time of this acquisition in 1967, Papercraft was al-
ready, as found above, the strongest and most aggresive of the
country’s gift-wrap producers, in an industry with substantial entry
barriers and a declining number of firms.”* With its market share
now increased to over 20%, more than double the size of its nearest
competitor; with the marketing advantages associated with that
dominant size, particularly the cost economies and merchandising
advantages associated with the volume and breadth of product line
that it now controls;” and with the already difficult position. of
most of the other major producers in the industry,” the number of
firms in the industry will very likely continue to decline in the fu-
ture. “[I]t [the merger] has removed one competitor and made the
industry that much tougher . .. [Tlhey are both stronger because of
the merger . . . [W]e are finding more sales resistance to seil our
merchandise.” ”* Thus, “the buyers think that the [gift-wrap] market
will eventually firm up with only four companies.” ® In time, the

7 Findings 65 and 66, supra.

" See I'indings 67, 68, and 73, supre.
% Ihid. !
76 Ibid. . .

" Tr. 693, 736-737.

% Tr. 832.
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wide disparity between the size and cost advantages of the Paper-
craft-CPS combination and the other firms will undoubtédly make it
the price leader in the industry and raise a substantial probability
of the industry becoming a tight-knit, administered-price oligopoly
of the'kind that the courts have said Section 7 of the amended Clay-
ton ‘Act is péu'tiCularly‘aﬂ"dressed to. T T :

CONCLUSIONS:

1 through 16. Except as ‘modified and supplemented herein, the
Commi_séion accepts and adopts the conclusions of the hearing exam-
iner in this matter (pages 1386 throngh 1393, initial decision of July
27, 1970). ' S ' o

17. Papercraft Corporation and CPS Industries, Tnc., were at the
time of this acquisition corporations engaged in commerce, as “com-
merce” is defined in Section 7 of the amended Clayton Act, 15
U.S.C.18. o '

18. The relevant market in which to assess the competitive effects
of Papercraft’s acquisition of CPS is the manufacture and sale of
oift-wrap and accessory products in the United States, as found
herein. There is a significant interrelationship (cross—elastiéit3f ot de-
mand) between the sale of gift-wrap products in the various forms
and ottlets a1id hence there are no significant sectors of the industry
that can be designated as separate “lines of commeree” within the
meaning of Section 7 of the amended Clayton Act. ‘

19. Total sales of gift-wrap and accessory products in the United
States in 1967, the year of the acquisition in question, were approxi-
mately $150 milliqn. While there is always a margin of error i esti-
mates of this kind, the number of industry e}iperts that testified on
this point, their long experience in the industry, and their detailed
testimony as to their estimating procedures precludes a finding that
those estimates are unreliable, at least as to the general order of
magnihule\of the industry’s total sales volume. “[I]n cases of this
type precision in detail is less important than the accuracy of the
broad picture presented.” Brown Shoe Co. v. United Stutes, 370 U.S.
994, 343, n. 69 (1962). , o o

90. The acquiring firm, Papercraft Corporation, had total gift-
wrap sales of approximately $15.7 million in 1967 and the acquired
firm, CPS Industries, had total gift-wrap sales of approximately
$17.3 mi]lion in that year. The merger thus combined the 1st and
2nd largest gift-wrap producers in the country: CPS, with approxi-
mately 11.5% of total industry sales, and Papercrait, with approxi-
mately 10.5%, for a combined Papercraft-CPS market share of ap-
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proximately 22%, or more than double the share of the next largest
producer of gift-wrap ( 9.1%). The share held by the four (4) larg-
est firms in the industry increased from approximately 39.3% prior
to the merger to approximately 47% as a result of the merger.

21. Direct competition has been eliminated between the acquiring
and acquired firms in the whole of the Christmas sector of the. gift-
wrap market and in a part of the remaining (“everyday”) gift-wrap
sector. In addition, potential competition has been eliminated be.- .
tween Papercraft and CPS in all phases of the gift-wrap market.

22. There are significant entry barriers impeding the -entry of
firms into the gift-wrap industry, particularly the cost and market-
ing disadvantages, vis-a-vis the larger established firms, of introduc-
ing and selling a more limited line of gift-wrap products on a lesser
volume-scale than that of the leading firms in the industry, particu-
larly  Papercraft-CPS. The number of significant firms in the
industry has been declining sharply over the past decade and it is
probable that, given the significant advanta ges accruing particularly
to the Papercraft-CPS combination, that the industry will eventu-
ally have no more than four (4) significant firms and that this Pa-
percraft-CPS combination will become the dominant firm or price
leader in a tight-knit oligopolistic industry characterized by non-
competitive prices and other such poor performance characteristics
assoclated with such industries.

23. The acquired firm, CPS Industries, Inec., was not a “failing
company” within the meaning of that term as interpreted by the
courts in the relevant case law.

24. Papercraft Corporation’s acquisition of CPS Industries, Ine.,
may have the effect of substantially lessening competition and tend-
ing to create a monopoly in the manufacture and sale of gift-wrap
products in the United States and is unlawful under Section 7 of
the amended Clayton Act, 15 U.S.C. 18,

25. The examiner’s protective orders placing the sales figures of
third-party manufacturers and others in camera and limiting access
to them to respondent’s counsel, except for good cause shown for
their release to respondent’s corporate officials, were in accord with
established precedent and did not violate respondent’s rights to due
process of law.

26. The Commission’s interlocutory denial of respondent’s applica-
tion for the issuance of special report orders to several hundred thir-
ty-party firms allegedly engaged in gift-wrap production and sales,
and the examiner’s denial of respondent’s application for subpoenas
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duces tecum to those third-party firms, was necessary and reasonable
and did not violate respondent’s due process rights.

o7. The examiner’s denial of respondent’s motion to require- pro-
duction of material received by the Commission from third-party
complainants and not made a part of the record was in accord with
the Commission’s Rules of Practice (Rule 2.2(d)) and does not con-
stitute a denial of due process. '

ORDER

This' matter having been heard by the Commission on the excep-
tions of respondent Papercraft: Corporation to the hearing examin-
er’s initial decision finding respondent’s acquisition of CPS
Industries, Inc., in violation of Section 7 of the amended Clayton
Act,15.U.8.C. 18, and directing divestiture and supplemental relief;
and © - - : : :

Thé Commission having determined that the market data estab-
_ lished on this record is sufficiently complete and reliable in character
that there was 10 necessity for the issuance of questionnaires or sub-
poenas to the more than 500 alleged gift-wrap manufacturers named
by Papercraft and that there was no denial of due process in the de-
nial of respondent Papercraft’s request for such issuance ; and '

" The Commission having determined that there was no denial of
due process by reason of the examiner’s protective order placing the
sales figures of various third-party manufacturers in camera; and

The Commission having determined that there was no denial of
due process in the examiner’s denial of respondent’s motion to re-
quire production of material submitted to the Commission by third-
party complainants and not made a part of the record; and

The Commission having determined that the examiner’s findings
of fact and conclusions of law, as modified and supplemented herein,
should be adopted as the findings and conclusions of the Commis-
sion,-and that the examiner’s order should be adopted as the order
of the Commission : o

- It 4s ordered, That respondent Papercraft Corporation’s excep-
tions to the hearing examiner’s initial decision be, and they hereby
are, denied; '

It is further ordered, That the examiner’s findings of fact and
conclusions of law, as modified and supplemented herein, be, and
they hereby are, adopted as the findings and conclusions of the Com-
mission, and that the examiner’s order be, and it hereby is, adopted
as the order of the Commission.
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IN TaE MATTIER OF
EASTERN DETECTIVE ACADEMY, INC., ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLLEGED VIOLATION OF
‘ THE FEDERAL TRADE COMMISSION ACT

Docket 8793. Complaint, July 22, 1969—Decision, June 30, 1971

Order requiring a Washington, D.C., school offering courses of instruction as
private and public detectives and investigators to cease misrepresenting
that there is a great demand for its graduates, that many of its graduates
have obtained employment at desirable wages, misrepresenting the place-
ment service of the school, that the school has a shooting range, that stu-
dents will receive training in the use of handguns, and placing with any
debt collection agency any contract which ‘has been ‘deceptively procured.
The order also requires that respondents’ contract contain a notice that it
may be cancelled by a student within seven days, and also forbids re-.
spondents to deceptively induce a prospective student to sign an install-
ment contract. ’ . -

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Kastern Detective
Academy, Inc., a corporation, and Earl M. Leven; individually and
as an officer of said corporation, hereinafter referred to as respond-
ents, have violated the provisions of said Act, and it appearing to
the Commission that a proceedmg by it in respect thereof would be
in the public interest, hereby issues its complaint stating 1ts chfmraes
in that respect as follows: :

Paracraru 1. Eastern Detective Academy, Inc., is a corpo’ration
organized, existing and doing business under and by virtue of the
laws of the District of Columbia, with its principal office and place
of business located at 724 14th Street, NW., in Washington, D.C.

Respondent Earl M. Leven is an individual and is an officer of the
corporate respondent. He formulates, directs and controls ‘the acts
and practices of the corporate respondent, including the acts and
practices hereinafteir set forth. His address is the same as that of the7
corporate respondent. -

Par. 2. Respondents are now, and for some time last’ past have
been, engaged in the operation of a school, offering a course of in-
struction to those" seeLmrr employment as prlvate or pubhc detec-
tives, investig ators or agents. ° :

Par. 3. In the course and conduct of their aforesaid business, and



