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responsibility of each Justice to determine for himself the propriety of
withdrawing in any particular circumstances.” We believe that the
procedure used in this case was proper and consistent with the law.

In treating disqualification motions as matters “primarily for de-
termination by the individual concerned,” the Commission simply be-
lieves that a proper regard for the essential independence of each
individual member of a multimember judicial body like the Commis-
sion requires a procedure, in disqualification matters, whereby the
challenged member will respond personally to the challenge in ques-
tion, and will decide for himself the merits of the challenge at a point
in time prior to any action by his fellow members. Because of the
obvious danger inherent in any action whereby a majority of Com-
missioners are required to pass judgment upon the qualifications of
a fellow Commissioner with respect to a pending case, the Commis-
sion considers the challenged Commissioner’s own judgment in such
matters to be a factor in its deliberations with respect to such matters.
However, the final decision to either grant or deny such a motion is
based on the Commission’s own determination of the merits in each
case. With respect to the motion filed in the instant case to disqualify
Chairman Kirkpatrick, the Commission does not see merit in it.
This determination was and continues to be separate and apart from
the Chairman’s own decision to decline to disqualify himself.

Aside from respondent’s challenge to the Commission’s procedure,
as discussed above, respondent’s present motion and memorandum do
not contain or allege facts or views that differ from those previously
presented and considered by the Commission. Therefore, the Com-
mission has determined that respondent’s request for further consid-
eration of this matter should be denied. Accordingly,

It is ordered, That respondent Standard Oil Company of Califor-
nia’s motion for reconsideration of the Commission’s order of April 13,
1971, be, and it hereby is, denied.

Chairman Kirkpatrick did not participate in the decision of this
matter. '

KENNECOTT COPPER CORPORATION
Docket 8765. Order, June 28, 1971

Order denying respondent’s request for the reconsideration or reopening thé
case ‘and also for certain confidential information.

OrpeEr DENYING PETITION FOR RECONSIDERATION OR REOPENING

On May 5, 1971 [78 F.T.C. 744], the Commission issued its final
order in the captioned matter. Respondent has now filed a petition,
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dated June 1, 1971, for reconsideration pursuant to Section 8.55 of the
Commission’s Rules of Practice or, in the alternative, for reopening
of the proceedings pursuant to Sections 3.71 and 8.72(a) of the Rules
-of Practice. Respondent also moves, pursuant to the Freedom
of Information Act (5 U.S.C. § 552) and Section 3.36 of the Rules
-of Practice, for the production of certain information and records by
‘the Commission. The petition is accompanied by a memorandum in
‘support thereof. Also before the Commission is the complaint counsel’s
Memorandum in Opposition to Respondent’s Petition, received
June 14, 1971, and respondent’s Reply Memorandum in Support of its
Petition, received June 17, 1971. _

In its petition, respondent alleges that it has been deprived of its
Tight to a hearing before a fair and impartial tribunal and has been
denied due process of law for a number of reasons. Specifically, re-
‘spondent states that ’

(a) the Commission as an official body and one or more individual Com-
missioners (i) have acted upon factual material not contained in the official
record, (ii) have engaged in ex parte communications in connection with, and
with respect to, the merits of this proceeding, and (iii) have been subjected to,
and have acted in response to, political and other pressures in connection with
the subject matter of this proceeding; (b) the Commission has issued Findings
of Fact, Conclusions, and Final Order and Opinion which are arbitrary and
inconsistent with -official materials of the Commission which have been for-
warded to the Congress and released to the public; and (¢) the Commission’s
roles as investigator, prosecutor and judge, inherently and as exercised in this
proceeding,‘constitute a denial of procedural due process.

In support of its petition, respondent first contends that the Com-
mission acted upon factual material not contained in the official
record and that the Commission’s Findings of Fact, Conclusions, and
Final Order and Opinion are arbitrary and inconsistent with other
official material of the Commission. These allegations fail to state a
basis for reopening this proceeding because the Commission’s decision
in Docket 8765 is based entirely and solely on the record of that pro-
ceeding. That record wil determine whether the Commission’s decision
is supported by substantial evidence. Universal Camera Corp. v.
National Labor Relations Board, 340 U.S. 474 (1951). Section 5(c) of
the Federal Trade Commission Act (15 U.S.C. 45(c)) provides the
appropriate procedure for review of the basis for Commission
determinations.

Respondent’s basic assertion is that the Commission’s role as inves-
tigator, prosecutor and judge, inherently and as exercised in this pro-
ceeding, constitute a denial of procedural due process. The combination
of investigative and judicial functions within an administrative
agency does not violate due process. Pangburn v. Civil Aeronautics
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Board, 311 F.2d 349, 856 (1st Cir. 1962), and cases cited therein;
Lehigh Portland Cement Company v. Federal Trade Commission, 291
F. Supp. 628 (E.D. Va. 1968), af’d, 416 F. 2d 971 (4th Cir. 1969) ;
San Francisco Mining Exch. v. Securities & Exchange Commission,
878 F.2d 162, 167 (9th Cir. 1967). Congress, as a general practice, has
vested administrative agencies with both the specified power to act in
-an accusatory capacity and with the responsibility of ultimately de-
termining the merits of the charges presented. Federal Trade Commis-
sion v. Cinderella Carcer and Finishing Schools, Inc., 404 F. 2d 1308,
1315 (D.C. Cir. 1968). Thus, while Section 5(b) of the Federal Trade
Commission Act (15 U.S.C. 45(b) ) delineates the adjudicatory power
of the Commission, Section 8 (Paragraph 8) of the Act (15 U.S.C.
§43) establishes the underlying authority to conduct any inquiry
necessary to execute the- Commission’s enforcement responsibilities
under the Federal Trade Commission Act: “The Commission may, by
one or more of its members, or by such examiners as it may designate,
prosecute any inquiry necessary to its duties in any part of the
United States.” The multiple roles of the Administrative Agencies are
traditional and were reaffirmed by passage of the Administrative
Procedure Act (5 U.S.C. § 551). That Act also provides the necessary
safeguards to avoid the denial of due process to a respondent in an
dmnnstl ative proceedmtr

Respondent’s remaining allegations are likewise without support in
law. None of the materials appended to respondent’s motion repre-
sent any ez parte communication under the governing provisions of
the Administrative Procedure Act (5 U.S.C. 554(d)). That Act pro-
scribes only communications between the Commissioners and agency
personnel engaged in investigative or prosecutive functions in a case,
or a factually related case, pending before the agency for decision.
The documents referred to do not relate to- Docket 8765. Nevertheless,
it is also-noted that no Commission employee engaged in any investiga-
tive or prosecutive function with respect to Docket 8765 participated
in the preparation or submission of these documents. See, O’Malley
Affidavit (attached).!

Respondent’s contentions with regard to Commission activity in
relation to its “energy study” are also clearly without merit. Thus,
while Section 5(c) of the Administrative Procedure Act (5 U.S.C.
§554(d)) requires a separation of adjudicatory and prosecutorial
functions within an agency, the Act speéiﬁcally exempts the “agency”
or “member or members of the body comprising the agency” from
the requirements of that Section. 5 U.S.C. § 554(d) (2) (c) ; Attorney
General’s Manual on the Administrative Procedure Act, p. 58 (1947) ;

1 Not reported.
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see also, Mederal Trade.Commission v. Cinderella Career ond Finish-
ing Schools, Inc., 404 F. 2d 1308, 1315 (D.C. Cir. 1968). The broad
powers of investigation granted to the Commission by Congress are
not held in abeyance merely because complaints charging specific
and limited violations have been filed against an individual respondent.
Federal Trade Commission v. Waltham Watch Co., 169 F. Supp. 614,
620 (S.D. N.Y. 1959) ; Lehigh Portland Cement Co. v. Federal Trade
Comunission, 291. F. Supp. 628, 631 (E.D. Va. 1968), aff’d per curiam,
416 F.2d 971 (4th Cir. 1969). Indeed, the experience acquired in prior
Commission proceedings, or the fact that the Commission has enter-
tained similar matters in prior investigations or proceedings, does not
disqualify an agency from participating in a subsequent, or con-
current, adjudicatory proceeding. Pangburn v. Civil Aeronautics
Board, 311 F.2d 349 (1st Cir. 1962) ; Lehigh Portland Cement Com-
pany v. Federal Trade Commission, 291 F. Supp. 628 (E.D. Va. 1968),
aff’a per curiam, 416 F.2d 971 (4th Cir. 1969) ; Federal Trade Com-
mission v. Cement Institute, 333 U.S. 683 (1948) ; Maremont Corpora-
tion v. Federal Trade Commission, 431 F.2d 124 (7th Cir. 1970).

Respondent also moves, pursuant to the Freedom of Information Act
(5 U.S.C. § 552) and Section 3.36 of the Rules of Practice for Adju-
dicatory Proceedings, for the production of certain confidential infor-
mation and records. This request is for the purpose of providing “addi-
tional evidence in support of respondent’s position as advanced here-
in.” The Commission’s determination that the arguments advanced by
respondent are without legal merit, however, renders moot respon-
dent’s attempts to obtain further factual support for such arguments.
Thus, for the purposes of respondent’s present motions to recon-
sider or reopen, this request will be denied. This ruling does not, of
course, preclude the respondent from seeking access to this informa-
tion under the Freedom of Information Act and the appropriate
non-adjudicatory procedures set forth in Section 4.11 of the Com-
mission’s Rules of Practice. Accordingly,

It is ordered, That respondent’s request for reconsideration, or in
the alternative, for reopening of this proceeding be, and it hereby is,
denied.

It is further ordered, That respondent’s request for certain confi-
dential information and records pursuant to Section 3.36 of the Rules
of Practice for Adjudicatory Proceedings be, and it hereby is, denied.



ADVISORY OPINIONS WITH REQUESTS THEREFOR

Use of the Word “Diamonﬂare” in Marketing a Produet Which is
No_t a Natural Diamond. (File No. 713 7014) '

Opinion Letter

' JANUARY 8, 1971
Drar Mr. Dickens: :

This is with further reference to your request for an advisory
opinion regarding proposed use of the word “Diamonflare” in market-
ing a product which is not a natural diamond.

The Commission is of the opinion that use of the word “Diamon-
flare” in advertising or marketing a product which is not a natural
diamond would be violative of Section 5 of the Federal Trade Com-
mission Act, without a clear and equally conspicuous disclosure imme-
diately preceding the word “Diamonflare” that the product is not a
natural diamond.

By direction of the Commission.

Supplemental Letter Relative to Request -

‘ Novemser 17, 1970

Re: Proposed use of designation “Diamond Flare” by Zale Corpo-
ration

Dear Mr. DicKENS : ,

Your letter dated October 80, 1970, addressed to the Commission
has been referred to me for handling. ‘

T have been unable to identify the “Diamondaire” matter to which
:you referred. Please furnish any additional information you can with
regard to the report that its use was approved by the Commission.
The name of the major manufacturer using the designation might
enable me to locate additional information in our files.

As a matter of interest in connection with your request, a copy of
the Commission’s Trade Practice Rules for the Jewelry Industry as
amended November 17, 1959, is enclosed. Rules 26, 37(b), 38 and 89
particularly appear to be germane. '

Your request will be considered promptly, further, and you will be
advised as soon as possible. -

Very truly yours,
Josepa P. Durrusne,
- Attorney, Office of General Counsel.

1601
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Letter of Request
OcroBER 30, 1970
GENTLEMEN :

I would like to have your advisory opinion as to the availability of
the name “Diamonflare” for use in the marketing of a product which
is not a natural diamond. It has come to our attention that the name:
“Diamondaire” is being used by a major manufacturer of this type
of merchandise, and it is reported that their use is approved by the:
Federal Trade Commission.

Your prompt response to this inquiry will be appreciated.

Very truly yours, :
Zavre CORPORATION,
Jou~x P. DickEens,
Vice President and General Counsel.

Legality of a Promotional Plan Involving a Weekly Menu-Recipe--
Coupon Featuring Supplier Advertising. (File No. 713 7006)

Qpinion Letter

JaNuary 11, 1971
Desr Mr. CuLLEN:

This is in further response to your request for an advisory opinion:
in regard to the legality of the proposed promotional plan outlined.
in your letters of August 14 and 28, 1970. The plan will involve a.
weekly menu-recipe-coupon featuring supplier advertising to be
offered to all food retailers in a given trading area for distribution to-
their customers.

The Commission has given careful consideration to your request.
and has concluded that implementation of the promotional program
in the manner described by your correspondence would not warrant a
proceeding under the laws it administers, providing the following
conditions and caveats are observed : .

1. Since the proposed plan calls for your performance of certain
obligations which are normally performed by the supplier, Guide 13:
of the “Guides for Advertising Allowances” (see enclosed copy) must.
be complied with by you and by all participating suppliers.

2. Since some products sold by retailers of food are also sold by
non-grocery store outlets, the proposed plan must be made available
to all retailers, including but not limited to drug and hardware retail-
ers, who may be competitive in the resale of a participating supplier’s
products.
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3. Since it is unlikely that all retailers in a trading area will sell
the products of all participating suppliers, product advertising on the
menu-Trecipe-coupon must be so selected as to insure that only the
products normally sold by a participating retailer are advertised on
those allocated to him for distribution.

4. Since the Commission cannot now know how the proposed plan
will operate in fact, you are directed to submit a written report to the
‘Commission within six months from the receipt of this letter, and
every six months thereafter, indicating the manner and extent to
which your plan is being implemented. '

You are further advised it is the Commission’s view that as the
promoter of the subject promotional plan you must make it clear
to each supplier and each retailer that even though Mealtime Master-
pieces, Inc., has been employed to implement the plan, it remains the
supplier’s responsibility to take all reasonable steps so that each of
his customers who compete with one another in reselling his products
is offered either an opportunity to participate in your plan on pro-
portionally equal terms or a suitable alternative if the customer is
unable as a practical matter to participate in the primary plan; if not,
the supplier, the retailer and Mealtime Masterpieces, Inc., may be

_acting in violation of Sections 2(d) or 2(e) of the amended Clayton
Act and/or Section 5 of the Federal Trade Commission Act.
By direction of the Commission.

Supplemental Letter of Request

: Avcusr 28, 1970
Dear Mr. McMamILL:
In response to your telephone call, you will receive within the next
day or two a package containing the following materials:
1. Booklet, “All About MEALTIME MASTERPIECES” 11
copies
2. Bag Stuffers 10 copies
3. Main Course Organizers 10 copies
4. Schedule B, Allocation of Masterpieces, Bag Stuffers and Dis-
pensers. Schedule C, Allocation of Window Banners and Signs,
Menu Posters and Guide for Launching MDALTIME MASTER-
PIECES. 10 copies each
The booklet “All About MEALTIME MASTERPIECES” includes
a brief description of our proposed service together with diagrams of
the various dispensers and a mockup in black and white of the Menu-
Recipe-Coupon.
‘We hope the above material will give you the ammunition which
you requested. '
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The food industry representatives which we have already ap-
proached agree that MEALTIME MASTERPIECES is a unique
service which should be of genuine value to the consumer as well as
the supplier and the retailer. It appears that we are on the right track
but we won’t know until the supplier decides that MEALTIME MAS-
TERPIECES is a good investment for his advertising dollar.

Needless to say, MEALTIME MASTDRPIDCES will not get to
first base without a favorable opinion from the Federal Trade Com-
mission so you can see why we are keeping our fingers crossed until
we get the green light from your office.

Very truly yours,
(S) Max O. CuLLen,
- President.

Letter of Request

Avcusr 14, 197G
Drar Mr. TiNvLEY :

We respectfully request an advisory opinion with respect to a new
service we intend to initiate. The program will involve a weekly menu-
recipe-coupon to be offered to all food retailers in a given trade avea.
for distribution to their customers. Each menu-recipe- coupon (herein-
after referred to as “Mealtime Masterpiece”) has a printed menu and
a photograph of a cooked dish on the front. The back includes cook-
ing instructions for the pictured dish, a shopping list for the menu,
and advertising space for several food products. A detachable cash
discount coupon featuring one food product would be attached to each
recipe. There would be no charge to the retailer or to the retailer’s
customers for this service. The suppliers of the products featured on
the coupon and the advertising spaces would provide the revenue
necessary for production and distribution expenses.

Indexed envelopes, without any advertising or promotional mate-
rial for products, designed solely for customer convenience in filing
the Mealtime Masterpiece would be sold to participating retailers f01
resale to their customers. The Mealtime Masterpiece and the indexed
envelope will be dispensed in retail food stores from display devices
which will be furnished without charge to the retailers.

We recognize that Mealtime Masterpleces, Inc. and the suppliers
of the products advertised on the menu-recipe portlon of the Meal-
time Masterpiece and the supplier whose product is the subject of the
cash discount coupon portion of the Mealtime Masterpiece are subject
to laws enforced by the Federal Trade Commission. In designing our
program and its implementation, we have sought to follow the guid-
ance with respect to those laws furnished to the business community-
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in the Guides for Advertising Allowances and Other Merchandising
Payments and Services. ;

We shall notify all retailers in a trade area and its per iphery at least
sixty (60) days prior to initiation of the program in their area to
provide ample time for each to make an informed judgment about
participation. A letter describing the program will be sent to all cor-
porate chains and to all cooperative, voluntary, and independent
wholesaler warehouses serving food retailers within the trade area and
its periphery. Envelope stuffers, describing the program, will be pro-
vided for forwarding to the retailers. Prior to initiation of the pro:
gram, announcements also will be made describing the program in
publications which have a general distribution to the retailers within
the trade area and its periphery. These announcements will also report
that descriptions are being forwarded through warehouses servicing
the retailers. The plocedure for electing to participate will be sunple
and not burdensome to the retailer.

After the program has been launched, announcements about the
program will be made at regular intervals (of at least every ninety
(90) days) in these same publications. There will also be spot checks of
a representative cross-section of retailers with at least such frequency,
to verify that the suppliers’ customers are receiving proportionally
equal treatment to which they are entitled under the program. The
participating suppliers will be notified of Guide 13 of the Guides for
Advertising Allowances and Other Merchandising Payments and
Services. :

Mealtime Masterpieces, and the dispensers will be allocated to all
food retailers, large and small, on the basis of their average cash
register transactions. For each Mealtime Masterpiece allocated, the
participating retailer will be paid a nominal amount for handling.
This amount plus the usual 3-cent coupon handling charge, and the
profit from the sale of the indexed envelopes will be more than ade-
quate to cover the retailer’s expenses in connection with our program.
This program of cash register allocation will not favor the large
retail food store over his smaller competitor. Studies have shown that .
the large supermarket has an average transaction of something in
excess of $7 while the smaller stores transactions average substan-
tially less, frequently as low as $1.00, so that there are more transac-
tions in the smaller stores for a given dollar volume of sales. The
items featured on the cash discount coupon will be available in the
retail (food) stores and in the grocery products section of multi-
function stores. Furthermore, the individual items advertised will not
be selected in a manner which would require a retailer to purchase
or promote products of suppliers which he does not carry as a con-
dition to partcipating in the program.
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To acquaint their customers with the Mealtime Masterpiece program
prior to its institution, all participating food retailers will be furnished
with bag stuffers describing the program. Allocation of bag stuffers
also will be based on cash register transactions.

Homemakers in some areas will be more interested in menu-recipes
than homemakers in other areas, and some retailers will be more
aggressive than others in promoting their distribution so it can be
expected that some retailers will need more menu-recipes than the
cash transactions formula would. indicate. It is our plan to provide
each retailer with additional Mealtime Masterpieces if they are
needed. Care will be taken, however, to see that retailers do not appro-
priate the coupons for redemption. Record keeping of product pur-
chases and coupons redeemed will be audited on a spot basis in the
event of any question so that there will not be an opportunity for
misuse. In the event a participating retailer is appropriating coupons
for his own use, the service will be terminated in accordance with
Guide 11(a) of the Guides for Advertising Allowances and Other
Merchandising Payments and Services. Undistributed menu-recipes
will be picked up by us, the coupon will be removed and the menu-
recipe will be offered to the home economics departments in the
public and parochial high schools,

To assist in supplier compliance with the principles embodied in
the recent proposed FTC and FDA “cents-off” regulations, we will
maintain supporting records for the suppliers whose products are
used in the coupons. Spot checks will also be made to be assured that
retailers do not raise their prices on products for which the coupon
is being used. No more than three promotions a year, including ours,
will be accepted by us for any one product.

Our menu-recipe-coupon service is available and is functionally
suitable and useable by all food retailers, regardless of size. No alter-
nate plan is required. We believe our proposed program as outlined
herein conforms with the Guides for Advertising Allowances and
Other Payments and Services. While problems may arise, we believe
we can handle them in a manner which will be fair and equitable
and comport with those Guides.

If our program requires any changes to make it fully acceptable
to the Federal Trade Commission, it will be appreciated if you. will
‘give us your recommendations and we’ll be glad to modify the pro-
gram accordingly. '

We respectfully request that this matter be given as expeditious
consideration as may be reasonably possible. As you are aware, great
care is being taken by suppliers and retailers to comply with the
Commission’s Guides in this area and an Advisory Opinion is essen-



tial to such a program. The implementation of the program must
therefore follow such approval.
Very truly yours,
(S) Max O. CuouLen,
President.

Foreign Origin Labeling Requirements Before Electric Relay Con-
trol Devices Imported From West Germany May Be Sold in
United States. (File No. 713 7016)

Ovpinion Letter

JaNuUaAry 12, 1971
Dear MRr. Brice:

This is in reply to your letter of October 30, 1970, requesting advice
as to the foreign origin labeling requirements imposed by the Com-
mission before electric relay control devices imported from West
Germany may be sold in the United States. .

- As the Commission understands the facts, these electric relays will
be packaged, individually by the foreign manufacturer, and imported
by you for resale to industrial customers in this country. The devices
may be ordered from you through a catalog which you will circulate to
your customers. ,

In view of the decision by the Bureau of Customs that each electric
relay device must be labeled so as to disclose the country of foreign
origin, and the fact that the devices will be purchased in this country
by skilled technicians for use in industrial processes, the Commission
is of the opinion that no further markings will be required on the prod-
uct or the product container beyond that which has been imposed by
Customs. However, the catalog and all other advertising and samples
- used to solicit orders must, clearly and conspicuously, disclose the name
of the country of origin.

By direction of the Commission.

Supplemental Letter of Reg@est

.Drcemeer 1, 1970
Drar Mr. Lgvin: Co ‘
Enclosed is a copy of the Bureau of Customs letter of November 25,
stating tariff items applicable to the Dold relays we expect to import
from West Germany. This was the subject of my prior inquiry to the -
Federal Trade Commission requesting advice as to foreign origin label-

470-536—T73——102
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ing as may be necessary-after the goods have cleared customs but before
they are sold in the United States.

It is especially important that we have such adv1ce at this time before
we have placed our purchase orders with the manufacturer in Ger-
many so that all such requirements may be included in our purchase
order specifications. :

Accordingly please advise regarding any mandatory labeling or
marking requirements in a,ddltlon to markmg requirements as required
in the tariff regulations referred to in the enclosed letter from the
Bureau of Customs. An early reply will be appreciated.

Yours very truly, v
(S) W. E. Brick.

Enclosure—

v NovEMBER 25, 1970
DEAR MR. BRICE:

In your letters of September 25 and November 5, 1970, you asked for informa-
tion concerning the dutiable status of certain pneumatlc and electric time delay
controls, relays, plugs and receptacles manufactured in West Germany. Each of
these articles is described in the illustrated brochure submitted.

You indicate that the articles in question are component devices and parts to
be used in electrical power distribution switchboards, sequence motor control
circuits, motor protection and motor starting circuits, for time delay in making
and breaking electrical power circuits and for the protection thereof.

The articles described as VR1u510 and VR1u560, time delay relays, are pneu-
matic delay mechanisms with tlmmg dependent upon settm« of a valve which
meters air through allowing contacts to operate when air compressed by the elec-
trical solenoid is exhausted. The Bureau has previous ruled that pneumatic
timers such as these, are classifiable under the provision for electrical switches,
relays, and other electrical apparatus. for making or breaking electrical cir-
cuits, in item 685.90, Tariff Schedules of the United States (TSUS), with duty
at the current rate of 12 percent ad valorem. On January 1, 1971, the effective rate
of duty for this item will be reduced to 10 percent ad valorem.

The optional plug-in base (receptacle) for the ZS700.50 contactor timer, appears
to serve as an adapter between the timing device and the electrical panel.
Accordingly, we are of the opinion that it would be classifiable as an electrical
apparatus used to make connections to or in electrical circuits, also under item
685.90, TSUS, dutiable at the current rate of 12 percent ad valorem.

The ZR710 and ZM711 timers with rotor clutch, the,_ ZS2us2u407, ZS700.50,
and the ZRT722A contractor timers, and the ZR719 timers without clutch,
are all time switches incorporating a synchronous motor. They permit the
selection of a time range cn a dial for switching electrical circuits on or off
at predetermined time intervals. There is an established and uniform practice
to classify such merchandise under the provision for time switches with watch
or clock movements, or with synchronous or subsynchronous motors, in items
715.60 through 715.68, TSUS, with the rate of duty depending upon the value,
as shown on the enclosed excerpt from the tariff schedules. The rates of duty
for these items will also be reduced on January 1, 1971, as shown on the
énclosed copy of the modified rates.
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In the absence of a complete description of the optional front frame for
the model ZR710 timer, we are unable to furnish a binding tariff classification.
However, if this article is used as a protective cover for, or to partially enclose
the subject timer, it would appear to be classifiable under the provision for
cases for time switches, and parts of the foregoing cases, in item 720.36, TSUS,
dutiable at the rate of 21 percent ad valorem. Effective January, 1, 1971, the
rate of duty for this item will be reduced to 18 percent ad valorem,

With respect to your request for information concerning marking require-
ments, enclosed please find a copy of the headnotes to Subpart E, Schedule 7,
Part 2, TSUS.

Sincerely yours,
(8) ArrHUR P. SCHIFFLIN,
' Acting Director,
Diwvision of Tariff Classification Rulings.

Letter of Request

Ocroeer 30, 1970
GENTLEMEN :

We are making preparations to import “Dold-Relays” from
Germany.

As illustrated in the enclosed Catalog, these industrial Control
devices will be used in industrial plants, factories, and related plans
for the control of motors, machines, heating elements, and similar.

Because of higher price, complexity, and technical nature we do
not expect these control devices will be used or sold in trades leading
to use in the home, automobile, or for other consumer purposes.

These products ordinarily will be selected, specified, and approved
for purchase by engineers and experienced technicians employed by
industrial firms.

Fach item will be separately boxed by the manufacturer. Boxes
will be marked with catalog number, rating, etc., for identification
on our warehouse shelves and for correlation with our price lists,
illustrated catalogs, and drawings.

Please advise what markings, if any, we are required to place on
the box or the control device before it may be entered through cus-
toms and sold in the United States.

(An early reply will be appreciated. We hope to place initial orders
within the next two or three weeks.)

Yours sincerely,
(S) W. E. Brice.
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Legality of Proposed Advertising and Promotional Plan Which
Contemplates the Placing of “PostAds” Within Retail Outlets
at the Point of Sale of the Supplier’s Products, and Compen-
sation to Merchants for “Reporting on an Historical and
Current Basis the Shelf Movement of the Advertised Prod-
uct.” (File No. 713 7017)

Opinion Letter
Janvary 14, 1971
Drar Mr. BERNSTEIN:

This is in response to your request for an advisory opinion in regard
to the legality of a proposed advertising and promotional plan to
be undertaken by PostAds, Inc. The plan contemplates the placing
of “PostAds” within retail outlets at the point of sale of the sup-
plier’s products, and, in addition, compensation to such merchants
for “reporting on an historical and current basis the shelf movement
of the advertised product.”

The Commission has given careful consideration to your request
and has concluded that, if implemented in the manner outlined in your
letter of June 26, 1970, as subsequently modified by your letters of
September 15, 1970, and December 11, 1970, it would interpose no
objection to that part of the proposal relating to the payments to
be made for placing or installing “PostAds” within retail outlets.
It is understood that approval is conditioned upon PostAds, Inc.,
making it clear to all participating suppliers that their responsibility
is not relieved by the interposition of an intermediary between the
suppliers and their customers, and that, even where PostAds, Inc.,
agrees to assume these responsibilities under Guide 13, the suppliers
continue to have independent responsibilities under Guide 13(b).

The Commission, however, finds unacceptable that part of the pro-
gram calling for payments to such merchants for “reporting on an
historical and current basis the shelf movement of the advertised
product” since the exchange of price or quantity sales information
among retailers, or between retailers and suppliers might be used in
such manner as to lessen competition. Since the legality of any such
survey would depend on the manner of its implementation, the Com-
mission considers that part of the request inappropriate for an ad-
visory opinion under Section 1.1(¢) of its rules ‘where the proposed
course of action or its effects may be such that an informed decision
thereon cannot be made or could be made only after extensive inves-
tigation, clinical study, testing, or collateral inquiry.”

By direction of the Commission.
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Second Supplemental Letter of Request

Decemser 11, 1970
Drar Mr. McMauriL:

In connection with our conversation of today, I have been asked
by our client to confirm the following to you:

1. In connection with our statement that the size of the signs would
be approximately 22’"x24"", we will modlfy the size of the sign (within
reason) so that a retailer Who wishes a smaller sign will be accom-
modated. For example, if the competing retailer has space sufficient
only to fit a sign 11"/x12"’, PostAds will provide such a sign.

2. The compensation for the rental of the space utilized and reim-
bursement for the services rendered will be paid per store and will be
the same for each participating st01e, with appropriate adjustments
as indicated.

3. In addltlon, if a participating store wishes to have only four ads
inserted in the fixture, PostAds will comply with their request and
proportionately reduce the payment therefore, so that, for example,
if PostAds were to pay six dollars per fixture and the fixture contained
four ads and the participating customer wished only two ads, he would
be paid the equivalent of three dollars. :

As T indicated to Mr. Martin in our telephone conversation, PostAds
will be unable to continue in business unless its application for an
advisory opinion is processed in the immediate future. We filed the
original request on June 26, 1970. We, therefore, respectfully request
prompt attention to this matter,

Very truly yours,
(S) Rosert S. BERNSTEIN.

Second Supplemental Letter of Request

SepreEmBER 15, 1970
DEar Mr. STEINBACH :

Thank you for your letter of August 25, 1970. The delay in respond—
ing was due to my vacation.

In paragraph 2 of your letter, you inquire as to alternative plans
available for stores selling the advertisers’ goods who do not or can-
not provide space for postads. It should clearly be understood that
the fixtures containing the postads can be installed on shelves and
walls in any retail outlet wishing to participate and every store wish-
ing to participate has adequate space available for display of adver-
tisements. Stores which do not wish to provide space have determined
not to participate in this part of the Plan. We therefore feel that
the Plan will be “functionally available” to all competing customers.
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It is stated (p. 2) that PostAds, Inc. will pay the participating
stores a certain sum each week as (i) rental for the space utilized,
and (ii) in reimbursement for services rendered. It is also stated (pp.
4-5) that PostAds, Inc. will reimburse the participating outlets af the
same rate for the space leased and for the services rendered.

It is currently anticipated that PostAds, Inc. will pay the par-
ticipating outlets between $1 and $3 for the space leased and service
in connection with installation and removal of posters, and between
$1 and $3 for information regarding the shelf movement of the prod-
uct advertised. When the program is instituted, fees for the space
rented and servicés rendered will be definitively established.

As a result of your comments and to conform the rental fee to the
requirements of Guide 11, we wish to eliminate footnote 1 on page 2
of our earlier letter. Space will be paid for only if PostAds, Inc.
utilizes it. .

Similarly, we wish to inform you that our proposal (p. 5) to oifer
back-lighted color transparencies to stores having sales in excess of
$25.000 per week has also been eliminated.

We trust that these comments have adequately responded to your
inquiries.

Our clients are anxious to proceed with their proposed program,
and we therefore ask that our request be processed as expeditiously
as possible.

If you have additional comments or requests for information, please
call me collect.

Very truly yours,
(S) Roeert S. BERNSTEIN.

Supplemental Letter Relative to Bequest

Avcust 25, 1970
Dear Mgz. BerNSTEIN: ’

In reviewing your letter requesting an advisory opinion relative
to the new marketing service to be inaugurated by PostAds, Inc., we
have run into several questions that require clarification before we can
properly go forward on the opinion. ’

As we understand your proposed program, PostAds. Inc., will pro-
mote products of manufacturers or suppliers through “PostAds” at
point of sale traffic. These ads, approximately 22’ x 24"/, will be placed
eight to a store for thirteen week periods. It is not clear, however,
what arrangements will be made for those stores also selling the adver-
tisers’ goods, who do not or cannot provide space for PostAds. In other
words, what alternative plans are available for such stores? As you
know, the promotional plan must be not only offered to all stores com-
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peting in the distribution of the seller’s goods, but the plan must be
ffzmctzonally available to all such competing customers, .c., useable.

- Tt is also stated that in return for the services which the partici-
pating stores will render, PostAds will pay each such retail outlet a cer-
tain sum each week as (a) rental and (b) as reimbursement for serv-
ices rendered. We will need to have more information as to how such
payments are proportionalized under Guide 7. Also, it might be neces-
sary to break down such payments as between (a) space rental and (b)
service payments for supplying information on shelf movement of the
particular products. The fixed rental fee must, of course, conform to
Guide 11, notwithstanding footnote 1 on page 2-of your letter.

We cannot emphasize too strongly that tripartite promoters of ad-
vertising services have the duty to make certain that such plans, and all
phases of them, are functionally available to all competing customers,
including the smaller stores, and that the payments thereunder are

" proportionalized as between such customers. This woud thus apply to
that part of PostAds plan to make available to retail outlets having
average gross sales of $25,000 per week a back-lighted, moving color
transparency advertising machine. The question that must be answered
is: What is being offered to retail outlets not qualifying ?

Your attention to these questions will be greatly appreciated.

Very truly yours,
(S) C. PauL STEINBACH,
~ Attorney, Offfice of General Counsel.

Letter of Request

- : ‘ June 26, 1970
Drar Mr. SHEA:

We are writing this letter to obtain an advisory opinion in connection
with the following proposed transaction, which is not currently being
followed and is not the subject of a pending investigation or other

" proceeding by the Commission or any other governmental agency.

Our client, PostAds, Inc. is a New York corporation formed to de-
velop, introduce, manage and conduct sales and be marketing
consultants.

- PostAds, Inc. has developed a concept which will offer manufac-
_turers a new marketing service which will allow them to advertise
their products within retall outlets at the point of sales traffic. The
point of sales advertisements (“PostAds”) are planned to be approx1-
mately 22’’ x 2/’ in size, printed in color. PostAds will be placed in
frames which in turn will be affixed to gondolas, counters and/or on the

walls of the p‘lrtlc1pat1n0' retail outlets in the markets selected.

At the start of the service, it is proposed to concentrate on pr oducts
in the health and beauty aids field, althought products in other non-
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food categories may be included later. The types of stores in which
PostAds may be placed will cover all competing outlets in the area of
promotion in which the advertised products are offered for resale, in-
cluding discount drug stores, department stores, chain and independ-
ent grocery stores, convenience stores and others.

PostAds, Inc., will undertake to make arrangements with the com-
peting customers within the selected markets which will provide for
the rental of space within the participating competing stores and the
fulfillment of certain services by the participating store’s management
or other designated personnel These services will include placing Post-
Ads in (and removing PostAds from) their fixtures upon delivery, or
according to a specific posting schedule; seeing that the PostAds
remain in position during their specific posting periods; and reporting
on an historical and current basis the shelf movement of the advertised
product and all other products in that category according to conditions
specified by the advertiser.

In return for the services which the participating stores will render,
PostAds, Inc., will pay each participating retail outlet a certain sum
each week as (1) rental for the space utilized,* and (ii) in reimburse-
ment for services rendered. If the participating retail outlets are either
unable or unwilling to supply the information as to the shelf movement
of the products, etc., the fee paid for the service will be adjusted
accordingly.

PostAds, Inc. and the Manufacturer or Supplier of the Product

The personnel of PostAds, Inc., will solicit advertising orders for
PostAds, both from the manufaoturers and/or their advertising
agencies. The aim will be to post eight PostAds for each retail outlet
although smaller numbers may be used. Each PostAd will be sold for
a 13-week posting period, within which time it is anticipated that
manufacturers will display different advertisements for the same
product, or different advertisements for a number of products. It is.
planned to have only one brand i in any one product category posted
at one time.

In fulfilling its contractual terms with the manufacturer and/or
its advertising agency (PostAds, Inc. will pay the agency, if one is
involved, the standard agency commission) the following actmns are
planned by PostAds, Inec.:

1. To select spec1ﬁc markets in whlch PostAds will be carried by
competing retail outlets electing to participate. These markets will
be chosen so as to give a balance of geographic and economic features.
for the purposes of testing, evaluating, introducing new products or

1 This fixed rental fee will be pald irrespective of whether PostAds, Ine. actually utilizes-
the space leased.
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a service merchandiser organization with whom PostAds, Inc., has an
agreement, the service merchandiser will deliver and post the adver-
tisements. »

3. To instruct the retail outlets on the kind of shelf movement infor-
mation needed and to make arrangements for its transmittal to Post-
Ads, Inc. '

4. To remit promptly and at regular intervals to the participating
outlets the agreed upon payments for the space leased by and the serv-
ices rendered to PostAds, Inc., by the participating retail outlets.

- We request your advice and opinion with respect to whether the fore-
going program, if conducted in the manner set forth in this letter, con-
forms to the guidelines set forth in the Commission’s Guides and
whether the program may be put into operation by PostAds, Inc. with-
out having the Commission take action against it, the suppliers, their
agencies or the participating retail outlets. We also request your rul-
ing as to whether the plan, implemented in the manner stated, raises
any questions as to its legality under any of the laws administered by
the Commission. ’

Very truly yours,
' Barrir, Fowrer, Srorrs & Kz,
(S) RoBerT S. BERNSTEIN.

Legality of a Game or Contest Called “Play the STOCK MARK-
IT,” Wherein Contestants Try and Select Five Stocks From a
List of Fifty Stocks on the NYSE Which Will Show the Great-

_est Appreciation During the Two-Week Period of the Contest.
" (File No.7137013) ,
Ovpinion Letter

_ JANTaAry 15, 1971
Dear Mr. RicHARDSON:

This is in reference to your request for an advisory opinion on
behalf of your client, Saunders, Stiver & Co., concerning the legality
of a game or contest called “Play the STOCK MARK-IT,” wherein
the contestants will try and select five (5) stocks from a list of fifty
(50) stocks on the New York Stock Exchange which will show the
greatest appreciation during the two-week period of the contest.

The game as proposed will consist of six two-week contests. Each
contest will have 5,111 winners, with prize money for each such
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contest. amounting to $60,000. Thus, for the full six contests there
will be 30,666 winners, receiving $360,000. Contestants may enter the
contest by obtaining a card, listing the fifty stocks and full rules of the
game from a participating gasoline station free of charge, with no
purchase necessary. Winners for each two-week contest will be deter-
mined by the services of University Computer, Inc., Cleveland, Ohio,
and the names of the winners will be posted in each participating
service station by the Wednesday following the end of the contest.

The Commission has given this matter careful consideration, and
is of the view, based on the materials and information furnished,
that an advisory opinion would be inappropriate under Section 1.1(b)
of the Commission’s rules, because this plan is substantially the same
as several others that are now under investigation by the Commission.

This action implies neither approval nor disapproval of the course
of action here involved.

By direction of the Commission.

Supplemental Letter of Request

Avcust 5, 1970
Drar MR. STEINBACH:

Pursuant to your discussions with Mr. Ford last week I am enclosing
mock-ups of official rules, advertising, entry blanks and pass-outs
relating to the $tock-Mark-Tt game. I believe that these materials
provide answers to the questions which were raised in your meeting
with Mr. Ford. If any questions remain unanswered, or if you have
suggestions for changes in the enclosed material, please let me know.

My telephone number is 216-781-2166. If I am not available,
Mr. Ford will be happy to provide answers to any questions you have.
We are anxious to provide any assistance or information requested
and appreciate your consideration of this matter.

Very truly yours,
RoBerT A. RICHARDSON.

$TOCK MARK-IT
Official Rules

‘1. You can obtain one $TOCK MARK-IT eontest entry card free with each
visit to a participating SHELL station (ne purchase necessary). Additional
- blanks are available by writing to $TOCK MARK-IT headguarters for a
free card. : }
2. Bach entry card is self-addressed and contains two areas for punch-outs

" and one for a write-in.
-8. The first punch area determines the number of the contest played. Aceord-
ing to the schedule of deadlines below, punch the appropriate contest in which



LARZ Y BOWAL L UL LANAVINAD VY A AL NG U MDD LIS LD UL 10V1LY9

you wish that particular card entered. Punch only-oenrce, other punches will
malke the card invalid. ‘Make sure not to punch a contest which has already
reached 1ts deadline.

The program consists of six two-week contests.

Contest No. Contest period Deadline = Contest ends Winner
for entry announced

.-~ Jan. 15 to Jan. 26_.
Jan. 29 to Feb. 9.

4.

5.

The second punch area numeueftlly lists 50 New York Stock Exchange
entries. Wlth a4 hypothetical budget of $50,000 ($10,000 per entry), punch
the 5 (five) spaces adjacent to the stock entries which you feel will most
appreciate in the two-week contest period (more than 5 punches will in-
validate the entry).

The third area is a write-in for use as a txe breaker. It need not be filled in
in order to win, if there is no tie; but if a tie occurs, this will determine the
winner. Fill in in dollar-and-cent amount the total value of your imaginery
$50,000 portfolio at the close of the contest.

6. Upon completion of the card, place a 6¢ stamp on it and mail it to the

7.

8.

9.

10.

11.

address indicated. Xt must reach contest headquarters before the schedule
deadline for each particular contest (Rule 3). )

Proof of mailing is not accepted as proof of receipt. No responsibility will
be accepted for lost, damaged or delayed entries (or requests for contest
materials). All entries are sent entirely at the risk of the contestant.

The winners will be determined by the services of University Computer, Inc.,
Cleveland, Ohio and posted in all service stations by the Wednesday following
the end of the contest (Rule 3). Prizes will be awarded on the basis of
growth of the investment portfolio during the two- week contest penod

The award schedule is as follows for each two-week contest-:
1 Grand sze ‘Winner $10, 000. 00
10 Second Prize Winners 1, 000. 00
100 Third Prize Winners 100. 00
1,000 Fourth Prize Winners 10.00
4,000 Runners-Up. 5. 00
Total: 5,111 winners per contest (per contest)__.___.____ 60, 000. 00
Contest materials are void and will be rejected if not obtained through

legitimate channels, or if any part is illegible, mutilated, smeared or tam-
pered with, or if any materials contain printing or any other errors. No
facsimiles are eligible. Void where prohibited by law.

Apphcab]e taxes are the responsibility of the winners. Promotion
ends . _________.
Offer open to all licensed drivers who, however, may turn over cards to
members of their immediate families for entry in the contest except em-
ployees and agents (and their families) of SHELL and parties engaged
in the development, production, distribution and judging of contest materials.
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STOCK MARK-IT SIMULATOR
Simulate 0020000 entries, printing the 010 highest results every 0005000

Stock Start price End price Percent gain
or loss
1 13. 875 15. 000 8.1081 DONNELLEY
2 14. 125 16. 875 19. 4690 CONT MTGE
3 25. 250 27. 000 6.9307 ILL PW 4.08 PF
4 41. 000 48. 500 18.2927 CAN SOU RY
5 14. 000 14. 875 6.2500 CHRIS CRAFT PF
6 11. 250 12. 750 13.3333 JONES LAU
7 32. 000 33. 875 5.8594 PARK HANNIF
8 13. 750 15. 250 10. 9091 SEDCO INC
9 55. 000 58. 000 5.4545 CEN ILL LT PF
10 14. 875 16. 250 9.2437 AM STERILIZ
11 27. 500 29. 000 5.4545 ZAPAT NOR PF
12 30. 625 32. 250 5.3061 AMDER CLAYT
13 28. 500 30. 000 5.2632 GIMBELS
14 19. 000 20. 000 5.2632 TUSM 1.50 PF
15 12. 375 13. 000 5.0505 ZAPAT NOR
16 51, 000 53. 500 4,9020 JER CPL PF
17 92. 500 97. 000 4, 8649 WRIGLEY
18 10. 500 11. 000 4.7619 SCOTT FETZER
19 13.375 14.000 4.6729 SERVOMAT
20 8. 000 8.375 4. 6875 SPART IND
21 15. 875 16. 625 4.7244 STORER BRD
22 21. 750 22. 750 4. 5977 HOMESTKE
23 16.750 17. 500 4. 4776 REVCO
24 27. 750 29. 000 4, 5045 UTAH PW LT
25  17.000 17. 750 4.4118 COLT IND
26 10. 875 7.000 —35.6322 GEN HOST
27 6. 500 4.375 —32.6923 BROWN CO
28 11,125 7.625 ~—31.4607 AM ZINC
29 12,125 8. 375 —30,9278 LTV
30 23. 000 16. 500 —28.2609 NATOMAS
31 4. 000 2.875 —28.1250 SELLON INC
32 23. 000 16. 625 —27.7174 NARCO SCIEN
33 11. 000 8. 000 —27.2727 LTV AA
.34 7.875 5. 750 —26.9841 CHADBRN INC
35 27. 000 19. 750 = —26.8519 CHRIS CRAFT 2PF
36 11750 8. 625 —26.5957 LEASCO DATA
37 49,000 36.000 —26.5306 LEH V IND PF
38 16. 000 11.875 —25.7813 EL MEM MG
39 15. 625 11. 750 —24. 8000 PENN CENT
40 27. 500 20.750 —24.5455 CAP C BDCs5T
41 9.875  7.500 —24,0506 GT WASH INV
42 3. 125 2.375 —24.0000 BERMEC Ccp
43 52. 625 40.000 —23.9905 VEEDER INC
44 16. 375 12. 500 —23.6641 TELEX CORP
45 7. 000 5.375 —23.2143 BEN GUET
46 43. 750 33.625 —23.1429 - WILL ROSS
47 40. 000 31. 000 —22.5000 LTV 5 PF
48 39. 000 30.250 —22 4359 WALL MURR PF
49 14. 625 11. 375 —22.2222 GIBRALT FIN
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STOCK MARK-IT SIMULATOR, AFTER 5,000 ENTRIES

Place Percentage b selections
gain or loss

R 10. 4228 02 06 10 12 18
2 e 9. 3896 01 19 11 02 10
T 9.1215 02 09 08 15 21
4 e 9. 0833 12 11 08 04 09
B e 7.6923 18 07 13 06 10
U 6. 6396 14 21 11 06 19
A 6. 4098 11 05 01 12 03
8 e eeeeeen 6. 2432 08 13 - 20 15 12
L 6. 1456 17 16 22 09 08
10 e 6. 0475 04 10 02 11 49
LOW. oo eaeee —28. 4957

AVe e —10. 6531

Letter of Request :
' ' JoxNe 29, 1970
GENTLEMEN :

I am an attorney representing Saunders, Stiver & Co., Cleveland
based company dealing in investment securities. My client has devel-
oped a contest which it desires to market. We will very much ap-
preciate your review of the contest to determine that it does not
involve a violation of any rules or policies of the Federal Trade
Commission. Upon receipt of your advisory opinion my client pro-
poses to attempt to interest a petroleum company or companies in
the contest.

The contest will consist of selecting stocks from among New York
Stock Exchange companies which will be listed on a card available
to all customers at participating retail outlets of the petroleum com-
pany. It is expected that the game cards will be available at all geo-
graphic locations in which the participating petroleum company
markets gasoline.

The cards for each contest will be a,valla.ble from two to four
weeks. Each card will contain 50 stocks, from which participants will
select the 5 which they believe will show the greatest appreciation
from the last date on which the cards may be mailed to the Company
until the date winners are determined. Each series of cards will be
available for a period of two to four weeks. When the closing date
for mailing a particular set of cards occurs, a new set of cards with
a later closmg date will be available at the service statlons Variations
of items such as the number of stocks and the. perlod of time for each
game may occur if. requested by a petroleum company, although per-
mitted modlﬁcatlons will be nominal. :
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Since winners will be determined on the basis of the performance
of the stocks selected, and all customers at participating outlets will
be able to obtain cards, there will be no possibility of predetermining
the geographic locations of winners. The number of winners will
vary from ten to two thousand in each contest, as desired by the
petroleum company. The number and the value of prizes to be
awarded (subject to adjustment for ties) will be posted at participat-
ing outlets at the 1ncept10n of the contest.

Informatlon concerning winners of the contest will be posted
within 72 hours of the termination date of the contest and distribu-
tion of prizes will be made within 48 hours of the determination of
the winner.

It is our belief that the proposed -contest has several features which
set it apart from lotteries and similar games of chance. Most notable
is the fact that the winners will be those participants who demon-
strate the most skill in selecting stocks that appreciate in value. Also,
because the winners will be determined on the basis of subsequently
occurring facts, outside of the control of the parties to the contest,
opportunity for manipulation is absent.

If any other facts are required for your determination please call
me collect in Cleveland at (216) 781-2166.

Thank you for con51der1ng this matter. We will look forward to
receiving your advisory opinien at the earhest possible date.

Yours very truly,
(S) RoBerr A. RicmHArDsON.

Advertisements 'Offering a Free Balloon Displayed at the Point
of Sale To Promote Soft Drinks. (File No. 713 7011)

Opinion Letter

~ FrBrUary 17, 1971
Drar Mr. SiremMan: _

This is in reply to your letter of September 22, 1970, requesting
approval of advertising copy for an offer of a free balloon. The ad-
vertisements are to be displayed at the point of sale to promote Nes-
bitt’s'soft drinks. , _

‘Contained in the advertising copy submitted is the following lan-
guage: “Free! Jolly Orange Giant 36’ Playful, Bouncy, Stand-up
Balloon just for enjoying the real, orange flavor of Nesbitt’s.” The
offer is explained in the accompanying details which are not in im-
mediate conjunction with the word “free,” but which require the
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submission of four Nesbitt cork bottle top liners (or facsimiles) plus.
10 cents postage before a balloon may be obtained.

The Commission has given this matter careful consideration, and
is of the view, based on the materials and information furnished,
that the advertising copy is misleading and cannot be approved
unless the requirement that the consumer submit 10 cents is disclosed
clearly on the front side of the bottle hanger and in any other ad-
vertisements. Otherwise, if the promotion is to use the word “free,”
the :company and not the consumer should have to pay for the cost
of return postage.

By direction of the Commission.

Supplemental Letter of Request

NovemBer 5, 1970
Dear Mr. Levin:

‘We appreciate your letter of October 26, requestﬂng additional in-
formation on the free balloon offer that will be put into effect by one of
our clients.

- To facilitate your review, I have listed the questions in your letter
and their replies below:
(1) Q. Has this plan been implemented to the extent that this °
special offer is currently available to consumers?
A. The promotion will be test marketed in mid-November and
if successful, will be used on a broader scale in Aprﬂ and
May of 1971. : :
(2) Q, Please submit a bottle hanger on which this offer appears.
- A. There are several pieces on which this offer will appear at
the point of sale. All include the same information shown in
- the enclosed piece.
(8) Q. Please submit all details in connectlon with this offer, if you
have not already done so.
A. The offer is simply that by enclosing four cork liners from
our client’s soft ‘drinks and 10 cents for postage we will
'send them-a balloon free.
4) Q Please describe acceptable facsimiles to Nesbitt cork liners.
A. Our client will accept any four pieces of paper on which
the word “Nesbitt’s” is printed. From prior experience, we
find most customers will draw a circle and print the word
“Nesbitt’s” inside. :
(5) Q. Kindly furnish assurance that no portion of the ten cents
postage submitted by the consumer is used to defray any of
the costs of the balloons.

470-536—73——103
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A. The ten cent figure has been used because this was the cost
of postage indicated by the manufacturer.

In regard to the items outlined on Page 2, please note as follows:

(1) The price charged for soft drinks under this offer will no?
be increased to the consumer. As a matter of fact, normally there is
a price offer in addition to the premium offer.

(2) The quantity, quality or size will not be affected by the offer
of the free balloon. - ' ,

(3) There are no conditions attached to the offer other than that
they send in four cork liners or facsimiles and ten cents for postage.

I hope this will provide the information required by the Commission,
and would appreciate receiving your confirmation that our client is
complying with all legal requisites that might be applicable to this
offer. ,

Sincerely, ”
: Srreman /Brobueap, Ixc.,
(S) Lgze Siteman, President.
Letter of Request
SepremeEr 22, 1970
GENTLEMEN : o

Enclosed you will find advertising copy for a special offer we are
making available to consumers throughout the United States.

No purchase of Nesbitt’s Soft Drinks is required in that we will
accept facsimiles of Nesbitt’s cork liners. We will require 10¢ for
postage. Our free offer involves a 36’/ tall balloon with a special
design on it effecting a “Jolly Orange Giant.” This balloon has a
normal retail price of 39¢.

We would appreciate receiving your comments and approval of
this copy at your earliest convenience.

Sincerely,
Srreman/BropaEAD, ING.,
(S) Lze SITEMAN.

NESBITT FOOD PRODUCTS, INC.
Job No. 119-C70-3-Rev. 1

Giant Balloon Promotion

Bottle Hanger—2-color—2 sides
21" x 9

(9-21-70)
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JOLLY ORANGE GIANT Dear NESBITT’S:
FRER! Please send me my free
«JOLLY ORANGE GIANT” BALLOON.
just for enjoying Here are my 4 cork liners (or fac-
similes) from Nesbitt’s Soft Drinks and
the real, orange 10¢ for postage.
flavor of NESBITT’S He will remind me when I have a

giant thirst to think of Nesbitt’s first.

36’’ Tall! Playful! Bouncy! Stands
: ) NAME
up on own feet! ADDRESS
CITY STATRH ZIP.

YOURS FREH!
' PASTE CORK LINERS HERE:

See reverse side for details. (found under bottle caps)
) ()
() )
Complete and mail this coupon to:

NESBITT’S
JOLLY ORANGE GIANT
P.0. Box 23505
Los Angeles, California 90023

Offer expires Dec, 31, 1971,
(Void where prohibited).

Bottler Code: ( )

Legality of a Proposed Reciprocal Advertising Plan. (File No.
o : 713 7019) : !
Opinion Letter
FrsrUarRY 17, 1971
Drar Mr. BRAUNSTEIN : ‘ - C

This reply is in response to your letter 'of November 25, 1970,
requesting an advisory opinion concerning the legality of a proposed
reciprocal advertising plan. :

As the Commission understands the facts, supermarkets will use
space on their private-label packaging and shopping bags for ad-
vertising of local television and radio stations. A credit will be al-
lowed the supermarket based on the number and type of packages
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carrying the message.-In turn, a time credit will be built up by the
supermarket with the broadcasters involved. This credit will be used
by the supermarket to advertise the store and ‘its privately labeled
merchandise. The promoter of this plan will receive compensation
drom the supermarket, and no manufacturer or supplier of any prod-
uct sold by the supermarket will be involved in any way with this
promotion.

The Commission has given this matter careful ‘consideration, and
is of the view, based on the information furnished, that an advisory
opinion would be inappropriate under Section 1.1 (¢) of the Com-
mission’s rules, because ithe proposed course of action or its effects
are such that an informed -decision thereon cannot be made or could
be made only after extensive investigation and collateral inquiry.

This action implies neither approval nor disapproval of the course
of action here involved. ,

By direction of the Commission.

Letter of Request
Novemeer 25, 1970
Dzar Sizs:

We are a.company that specializes in sales and new market develop-
ment for products, in Supermarkets, Drug Stores, Department Stores
and Variety ‘Steres. It ‘is our intention to offer to the supermarkets
and Radio or T.V. stations the following proposal:

a) To the supermarket we propose the use of their private label
packaging; such as milk cartons, orange juice cartons, bread wrappers
and shopping bags.

The packaging will carry a printed message prometing the T.V. or
radio station. The imprinted message will always carry, the name
of the station, its logo, and its number on the dial. On occasion it may
also make mention of a specific program the station carries.

‘Example: '

I. One side of a milk container will carry the following message :
“Watch the Mike Douglas Show” Channel 18 WXAV T.V. Also
Station Logo _

IT. Shopping bag might read: “For the best young sound listen
‘to Joe Jive” WX AV Radio 777 on your dial.

b) At no‘time will we:promote a particular product.

¢) We will never promote any program that is fully sponsored by
‘a manufacturer whose products appear in the supermarkets.

Example: ‘

KRAFT MUSIC HALL.

d) ‘For.each milk carton; etc, that carries a‘station’s message inthe

local marketing area, the supermarket will receive for example; a one
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penny credit for advertising time at full rate card from the station.

e) The supermarket will develop a time credit with the local radio
or T.V. station. This time credit will be used by the supermarket to
promote their stores and the sales of their private label products.
At no time will the supermarket use this time credit to promote or
advertise any standard brand merchandise.

The fees for originating and coordinating this type of premotion
will be paid for by the supermarket, at the standard advertising agency
rate of fifteen percent.

We are seeking your advice because in some of the programs men-
tioned on the cartons the station may have sold spot time to vendors of
products sold in the supermarkets. It is our opinion that this factor
would not constitute a violation of the Robinson Patman Act, since
neither ourselves, or the supermarket would have any knowledge or
control of who had been sold spot time by the station.

Since we have many supermarkets interested in the above proposal
we would appreciate an opinion by the Bureau of Advisory Opinion
before we proceed further with this promotion. We would be pleased
to furnish any additional information you would desire.

Respectfully yours,
(S) Eiworr B. BRAUNSTEIN,
President.

Disclosure of Foreign Origin in Newspaper Advertisements. (File
No.713 7020)

Opinion Letter

Fesruary 26, 1971

Drar Mgs. ForMAN:

' Thisis in reply to your letter of December 4, 1970, requesting advice
concerning the legality of (1) failing to disclose the name of the
country of foreign origin of imported merchandise in newspaper
advertising, or (2) disclosing in newspaper advertisements that an
item is “imported” without disclosing the name of the country of
foreign origin.

As the Commission understands the facts, each imported item is
labeled. so as to disclose the country of foreign origin, and the news-
paper advertisements promoting the sale of the imported items do
not solicit for mail-order or catalog purchases.

The Commission is of the view, based on the information furnished,
that failure to disclose the name of country of foreign origin in the
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newspaper advertisements probably would not be in violation of any
of the laws which it administers. The Commission is also of the view
that it is permissible to use the word “imported” in newspaper adver-
- tisements promoting the sale of imported merchandise. If, however,the
articles of wearing apparel are imported furs or are fur products
containing imported furs, Sec. 5(a) (6) of the Fur Products Labeling
Act requires that the name of the country of origin of the imported
fur must be disclosed in advertising.
By directon of the Commission.

Letter of Request

_ DrcEmBER 4, 1970
Dear Mr. SmaY: .

Mr. Aliza of the Los Angeles Federal Trade Commission Ofiice sug-
gested that we write you for an opinion on the use of the word
‘import’ in newspaper advertising. _

Our specific problem: Is it mandatory to use the term ‘imported’
if the article is an import or may it be omitted ¢ Or if, on the other hand,
we want to stress the fact that an article is imported, may we speak
of ‘imported coats’ or must the source be defined, as ‘coats imported
from Spain’? And in the event that the leather for the coats came
from Spain, but the coats were manufactured in Italy or the U.S. what
would the proper reference be?

‘We would appreciate, too, any literature you could let us have on the
subject. We are aware that there is a completely different set of rules
for fur products which we are not concerned with at this time.

Thank you for your assistance.

Yours sincerely,
Mgs. Bea Formax,
Advertising Department, Robinson’s,
Seventh and Grand, Los Angeles, Calif.

Legality of alProposed Standard Certification Pi‘ogram. (File
No. 713 7002)

Second Opinion Letter

- . Marcu 8, 1971
Dear Mr. ROCEWELL:
- The Commission has given further consideration to your request
for an advisory opinion on the legality of a proposed standard cer-
tification program, and in an effort to be as helpful as possible in this
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important and difficult area involving programs of self-regulation
believes that it would be desirable to amplify its letter to you of De-
cember 29, 1970, with the following comments.

The Commission is sympathetic to the growing interest in the
development of plans for self-regulation which will avoid the stric-
tures of the antitrust laws. On the other hand it is mindful of its
responsibility to evaluate all such plans in light of the many anti-
competitive potentialities inherent therein.

Some of the matters which must be considered in an evaluation of
any program of self-regulation are:

1) Standardization and certification programs must not be used
as devices for fixing prices or otherwise lessening competition. See,
e.g., Milk and Ice Cream Can Institute v. F.T.0., 152 F.2d 478 (7th
Cir. 1946).

2) Standardization and certification programs must not have the
effect of boycotting or excluding competitiors. See, e.g., Silver v
New York Stock Exchange, 378 U.S. 341 (1963).

3) Standardization and certification programs must not have the
effect of withholding or controlling production. See, e.g., Standard
Sanitary Mfg. Co. v. United States, 226 U.S. 20 (1912) ; National
Macaroni Manufacturers Ass'n v. F.T.0., 845 F.2d 421 (Tth Cir.
1965).

4) Construction or specification standards should not be used ex-
cept in exceptional circumstances and never when performance
standards can be developed.

5) It is incumbent upon any organization sponsoring, adopting,
administering or enforcing standards to insure that its standards
reflect existing technology and are kept current and adequately up-
graded to allow for technological innovation.

6) Where certification is involved, no applicant for certification
may be denied certification for any of the following reasons: (a)
that he is a nonmember of any association or organization; (b) that
he is a foreign competitor; or (¢) that he is unable to pay the fee
or cost charged for certification. See Advisory Opinion Digest No.
152, 3 CCH Trade Reg., Rep. para. 18, 125 (December 13, 1967).

7) Fees charged in connection with participation in a standardiza-
tion or certification program must be reasonable as related to the
direct and indirect costs involved. o

8) Membership in groups or organizations sponsoring, promulgat-
ing or administering standa,rdlzatlon or certification programs must
be open to all competitors, domestic or foreign. - -

9) Due process must be accorded all parties interested in or aﬁ'ected
by a standardization or certification program, including suppliers,
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manufacturers, distributors, customers and users. Due process: in-
cludes, but/is not limited to, the conduct of timely hearings with prompt
decisions on claims respecting standards or the denial of certification.

10): Standards.and certification. programs, unless otherwise clearly
required by considerations of safety, may not be used to reduce, re-
strict or limit in any manner; the kinds, quantities, sizes, styles or
qualities of products. See, e.g., the consent decree-in United States v.
General Electric Co., 1956 Trade Cas. paras: 67,714, 67,794, 67,795,
67,796 (D. N.J. 1954).

11) The exercise of the responsibility of validating any proposed
standard should include a determination by a laboratory or other ap-
propriate entity independent of those immediately affected by the
proposed standard that the criteria set forth in such standard are
meaningful and relevant. See, e.g., the consent. decree in United States
v. Southern Pine Ass'n, 1940-43 Trade Cas. para. 56,007 (E.D. La.
1940). '

12) The function and' responsibility of determining whether any
product is to be certified under any program involving certification
should be performed by an appropriate organization independent of
those immediately affected by such program. United States v. Southem
Pine Ass'n, supra.

13) Representations made by standards organizations with respect
to testing procedures, standards, etc:, must be truthful. See; e.g., In
the Matter of Parents” Magazine Enterprises, Inc., FTC Dkt. No.
C-1133 (1966).

14) In cases involving a challenge to standards, the burden of proof
respecting reasonableness is upon those who develop and enforce the
standards. Kestenbaum, Antitrust Questions In Voluntary Industry
Standards, p. 10, Address prepared: for delivery before the National
Association of Manufacturers: Marketing Conference (October 9,
1969).

15) All standards must be voluntary.

16) Certification programs should avoid the use of single standard,
“pass/fail” systems and, in lieu thereof, employ graded systems which
preserve consumer and user options.

The foregoing criteria, which are by no means exhaustive, demon-
strate the many factors which make it difficult to approve a standard
certification program such as the one you suggest. The difficulty is
increased by the uncertainty which exists in the court decisions on this
subject. Accordingly, the problems of establishing a program which
will qualify for approval before it can be seen in action are formidable.

Nevertheless, the Commission would like to assist in exploring the
possibilities of self-regulation through standard certification. To that
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end it has directed its staff to commence an in depth study of the sub-
ject to determine whether it is possible for the Commission to make a
meaningful contribution to the development of a satisfactory and
legal program.

The Commission is not presently in possession of sufficient informa-
tion to enable it to make all of the determinations essential to an evalu-
ation of your program. Even if this information were furnished, the
Commission feels that it would be inappropriate for it to act in this
area until the results of its present study are known. It must, therefore,
" decline to act at this time on your request for an adv1sory opinion.

By direction of the Commission.

First Opinion Letter

Drcemser 29, 1970
Dear Mr. RoCEWELL:

This is with further reference to your request for an advisory
opinion regarding the general format of ANSD’s voluntary Certifica-
tion Program.

Based on-the information you have provided, it is the Commission’s
understanding that any manufacturer of a product covered by an
American National Standard, which standard lends itself to a certifica-
tion procedure, may apply to ANSI to have the product certified as
conforming to the standard. The fees for submittal of a product to be
certified are designed to support the program but to avoid placing
participating manufacturers at a disadvantage in competing with non-
participating manufacturers.

An independent qualified laboratory selected by the producer’s trade
association, or by the producer, and approved by ANSI determines
whether the product complies with the standard. An approved cer-
tification mark may be placed on products submitted which are found
to comply. Also, a public information program to inform consumers.
regarding the ANSI certification and what it means is in use and
periodically, a listing of products which have been certified as issued.

To check on continued compliance of a certified product with the
standard, there is continuing inspection and fellowup by the testing
laboratory, using procedures tailored for each standard and admin-
istered by the appropriate trade association, all of which, however, is
monitored by ANSI.

- The Commission is of the view that an advisory opinion would be

inappropriate in this matter inasmuch as an informed decision thereon
could be made only after extensive investigation and collateral inquiry.
In these circumstances, the request is inappropriate under Section
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1.1(c) of the Commission’s rules. It also appears that the course of
action is alr eady bemg followed. If this is the situation, the request for
an advisory opinion is also inappropriate under Section 1.1(a) of
the rules. .

By direction of the Commission.

Letter of Request

May 6, 1970
Dear CoMMISSIONER WEINBERGER :

At the suggestion of Commissioner Jones I am writing you to let you
know about our Certification Program.

As you know, the American National Standards Institute is the.
leading voluntary standards coordinator. We also handle all interna-
tional standards through the International Organization for Stand-
ardization (ISO). Under separate cover I am sending a booklet de-
scribing our functions and a catalog of our standards. In addition, I
am sending a copy of the LaQue Report and a copy of our Annual
Report. ‘

As a natural follow up on standards we have initiated a voluntary
Certification Program in which any manufacturer can participate. Our
basic requirements are that there be an American National Standard
covering this item, that the standard be one that is adequate for cer-
tification, and that this program is available to anyone whether or not
he is a member of a trade association or a domestic producer. I am also
sending you a copy of an article I have written on certification and a
copy of our procedures and a model contract which we have prepared.

We are aware of the active part the Commission has played in
reviewing these Certification Programs and your various advisory
opinions. Our certification is primarily aimed at consumer goods and
is for the benefit of the consumers. Knowing of your concern in this
area I am sure you will find this proposed program of interest. For
your information I am also sending you a booklet on our Consumer
Council and our consumer standards program. . . .

We would like to obtain approval of the general format of our pro-
gram from the Commission. . . .

Very truly yours,
(S) Writriam H. RocKwWELL,
Director of Certification and Consumer Affairs.
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Proposed Dealer Purchase Stimulation Plan Whereby Dealers
Earn Points in Order To Qualify for an Expense Paid Trip.

(File No. 713 7021)
Opinion Letter
Marcu 11, 1971
Dear Mr. JANKELL:

This is with further reference to your request for an advisory opin-
ion regarding Miida’s proposed dealer purchase stimulation plan
whereby dealers might earn points in order to qualify for an expense
paid trip to Rio de Janeiro or London.

Based on the available information, the Commission is of the view
that an advisory opinion would be inappropriate in this matter inas-
much as an informed decision thereon could be made only after ex-
tensive investigation and collateral inquiry. In these circumstances, the
request is inappropriate under Section 1.1(c) of the Commission’s
rules.

By direction of the Commission.

Letter of Request

DrCEMBER 28, 1970
GENTLEMEN :

We are the attorneys for Mzuubenl Tida (America), Inc ., who
among other things, distributes cameras, photographic equipment
and accessories. The company has recently begun marketing a broad
line of such merchandise in the low and moderate price ranges under
its brand name “Miida”, through six regional distributors who sell the
Miida line to approximately 12,000 photography stores and retailers
who carry photographic supplies.

Marubeni wishes to institute a sales incentive program to promote
the Miida line, and in accordance with the Commission’s Procedures
and Rules of Practice covering Industry Guidance, desires a staff re-
view of the proposed course of action. The proposed course of action
has not yet been implemented and it is not currently being followed
by the company. At a conference held with Joseph P. Dufresne, Esq.
of the Commission’s staff, we have been advised that the same or sub-
stantially the same course of action is not under investigation and is

- not and has not been the subject of a current proceeding, order, or

decree initiated or obtained by the Commission or another govern-
mental agency. It is the considered opinion of the company and this
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office that an informed decision on the proposed course of action and
its effects can be made without recourse to extensive investigation,
clinical study, testing or collateral inquiry.

The proposed sales incentive program is designed to stimulate sales
of all items in the Miida line. At the start of the program, each item
would receive a predetermined point value. Point values would not be
principally determined by price nor will they fluctuate as a function
of price. Rather, in considering point values for each item, consider-
ation would be given to such factors as: The item’s ability to create and
build brand image ; brand name identification ; percentage of markup;
and age and size of inventory. Some examples of point value assign-
ments are: Cameras (assorted prices and styles) 15 point; Binoculars
(assorted prices and styles) 10 points; interchangeable camera lens:s,
depending on size and type, from one point to 20 points; and slide
projectors 15 points. From time to time, the company may change or
reassess point values for certain items or certain types of items in
order to stimulate or increase sales of those item lines or particular
types of items within a line, but no change would become effective
without full and adequate prior notice to all existing and potential
Miida retailers.

Every retailer who now carries the Miida line, and all others who
wish to carry the line, will be given stamp books similar to these
currently issued by the trading stamp companies. The point value of
all items purchased by a retailer will be determined and the retailer
will receive one “Miida Stamp” for each point.

Tt is anticipated that the first promotion would commence in mid
January, 1971, and continue until mid December of the same year.
Each retailer who had accumulated 2,500 stamps during the promo-
tion period would receive a ten-day all expense paid trip to Rio de
Janeiro in mid February, 1972. The trip is being obtained by the Com-
pany at group package rates of approximately $750. per person. A
copy of the proposed itinerary is attached.

Those retailers who acquired sufficient additional stamps could bring
their wives or friends. For those retailers who are unable to acquire
sufficient stamps to obtain a second ticket, provision will be made for
the purchase of the second ticket at the Company’s cost.

It was stated earlier that point values were being assigned to items
based upon factors other than price. Depending, therefore, upon the
mix of the Miida line merchandise purchased by a retailer, 2,500 stamps
could be acquired for an aggregate of purchases ranging between
$14,000 and $20,000. A “typical” composite order which indicates the
modest scope of the purchase requirements is attached. '

Based upon Marubeni’s years of experience in the distribution of
photographic equipment and accessories, the Company estimates that
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even a small full line photography shop of the “ma and pa” variety
spends at least $10,000.00 per year on the types and price ranges of
merchandise covered by the Miida line. Retailers who failed or were
unable to acquire the requisite number of stamps during the eleven
months promeotion period would have the right to apply them towards
the 2,500 stamps required for the trip being offered in the next annual
promotion. It is anticipated that the promotions would continue an-
nually for at least five years and even a small “ma’ and pa” photog-
raphy shop could, with a minimum of effort, acquire sufficient stamps
inless than half that time.

The Company recognizes that the world of business is fraught with
many risks and that there may come a time when the Company is un-
able or unwilling to renew the promotion for the next ensuing year.
The Company can obtain at group rates, and in the event of nonre-
newal, would offer a trip to London for 1,000 stamps, to those who had
not attained, and were unable to attain, during the remainder of the
promotion period, the 2,500 stamps. A copy of that proposed itinerary
is also attached.* The Company would, of course, give all retailers
plenty of advance notice of the non-renewal and creation of alterna-
tive trips so that each retailer could check his stamp status, determine
which plan was attainable for him, and plan his purchases during the
balance of the promotion period. It is to be noted that the London
trip could be acquired for an aggregate of purchases of as little as
$3,600.00. .

It must, at this juncture, also be noted that the market share of both
the Miida line and the Company’s entire photographic materials
distribution are negligible considering that they compete with Kodak,
Ansco, Bell and Howell, Honeywell and all of the well known foreign
lines, as well as a host of private labels. Tt is, therefore, in Marubeni’s
best interests to make every retailer who carries a line of photographic
equipment and accessories aware of the promotion and the Miida line.
The Company will extensively advertise the promotion in the trade
publications and follow up with personal contact by the distributors. -
Notices of any changes or amendments would be handled in a similar
manner, and, in addition, would be supported by mailings to all par-
ticipating retailers. ;

Marubeni feels that by these means it has evolved a promotion con-
cept whereby every retailer, small and large, has the ability to qualify.
The Company trusts that the Commission, after review of the fore-
going, will concur, and awaits the Commission’s comments,

1 Because of its length, this attachment has not been included.
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Should the Commission desire any further information or clarifica-
tion of any aspect of the proposed course of action, please contact the
undersigned.

Very truly yours, ‘
Ratumemv, Horrman, Kassen & SILVERMAN,
(S) RicHARD JANKELL.

TYPICAL ORDER FOR 1 YEAR

Points

10 Cameras at 15 points each _ . ______ . ______ - 150
10 Cases at 3 points each_ . . 30
10 Pair 7 x 28 RP binoculars at 10 pointseach_ . _____________________ 100
10 Pair 8 x 32 RP binoculars at 10 pointseach_ ______________________ 100
10 Pair 8 x 56 RP binoculars at 10 points each_______________________ 100
10 Pair 7 x 35 Macrofocus wide angle binoculars at 10 points each.______ 100
10 Pair 8 x 40 Macrofocus wide angle binoculars at 10 points each__.__.__ " 100
10 Pair 9 x 35 Macrofocus wide angle binoculars at 10 points each_______ 100
10 Pair 10 x 40 Macrofocus wide angle binoculars at 10 points each______ 100
10 Stereo devices at 10 points each . _ o ___ 100
10 Projection tables at 5 points_ . _ . 50
36 Pair assorted spectacles at' 1 pointeach____________________________ 36
6 Illuminated viewers at 2 points each_ . . __________ 12
6 Hand print viewers at 2 pointseach . __ . ______.____ 12
20 Assorted adapters at 1 point each____ ... 20
6 Slide projectors at 15 points-each_ _____________________________ 90
3 S/A adapters at 3 points each_ _ - . 9
10 25mm wide angle lenses at 10 pointseach_______________.__________ 100
36 28/35/135/200mm lenses at 1 point each_________________________ R 36
10 100mm lenses at 2 points each_ _ . - 20
10 90/190 zoom lenses at 2 points each___________________.___________ 20
6 70-230 zoom lenses assorted at 20 pointseach____________________.__ 120
6 85—-205 zoom lenses assorted at 20 pointseach_ - ___________________ 120
12 Foot switches at 1 pointeach___ . ________.._ 12
24 Assorted easels at 2 points each__ . __ .. 48
24 Triclamps at 6 points each_____ e e emeas 144
24 Pistol grip (FA-002) at 4 pointseach____________________________ 96-
24 Pistol grip (FA-003) at 1 point each_ __ . 24
12 2-way bounce head at 1 point each.______ . ___________ 12
24 3-section step-on tripod at 2 points each. .. ____.__ 48
24 4-section step-on tripod at 4 points each__ . _______- 96-
3 Spotting scopes at 10 points each _ _ - 30
96 Lens pouches at 5 points per doz.. . 40
6 Cases TA-005L at 6 points each___ oo 36
6 Cases TA-005U at 5 points each_ ______ . 30
6 Cases TA-055 at 5 points each_________ . __________.._ 30
6 Cases TA—006 at 3 points each___ o ___________ 18
6 Cases IA-066 at 5 points each___ ___ .- 30
24 Shoulder bags at 1 point each _ _ __ . .- 24
24 IB-001/IB-002 bags at 5 points each__ ___ ___ . __.__ 120
T Oba) e e e e 2, 463

NortE.—Plus carded goods;



Proposed Acquisition by a Cement and Aggregate Producer of
Certain Assets of 2 Producer and Seller of Concrete and
Block, and Dry Building Materials. (File No. 713 7008)

Opinion Letter

Marcu 12, 1971
Dear Mr. SATTEE:

This is with further reference to your request for an advisory
opinion approving the proposed purchase of certain assets of Burnup
by Maule. - , , ' ;

Tt is the Commission’s understanding that Maule proposes to acquire
for $384,000 from Burnup all of the physical assets, excepting transit
mix trucks, located at Melbourne, City Point and Micco, Florida,
owned by Burnup for use in the production and sale of ready-mix
concrete and concrete block and for the purchase and sale of dry
building materials. Maule currently supplies Burnup with aggregate
and is a potential supplier of cement to Burnup from Maule’s Miami
mill.

In pertinent part, the Commission’s «FEnforcement Policy with
Respect to Vertical Mergers in the Cement Industry,” issued Janu-
ary 3, 1967, provides that “. . . the Commission intends to investi-
gate expeditiously every future acquisition by a cement producer of
any. substantial ready-mix concrete firm in any market to which such
acquiring producer is an actual or potential supplier” (I, p. 9)- The
Policy Statement provides further that acquisition of any ready-mix
concrete company, or other cement, consumer, which regularly pur-
chases 50,000 barrels of cement or more annually, will be considered
a substantial acquisition (I, p. 9). The available information indi-
cates that in each of the two years prior to notification to the Com-
mission of the proposed acquisition, Burnup purchased more than
50,000 barrels of cement. :

The information you have provided is not sufficient for the Commis-
sion to make a determination as to whether the proposed acquisitiony
is subject to the jurisdiction of the Commission. However, if the
acquisition is consummated an investigation to determine this and
other questions will be initiated, since the information does indicate
that the type and size of the acquisition would fall within the Com-
mission’s Enforcement Policy with Respect to Vertical Mergers in
this industry. :

By direction of the Commission.
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Supplemental Letter of Request

JANUARY 25, 1971
Dear Mr. Durresne:

Relative to your requests for information as set forth in your letter
of December 28, 1970, the following is in answer to Ttem No. 1:

Maule Industries, Inc., was incorporated February 21, 1946, in
the State of Florida. ,

Maule Industries operates in the counties of Dade, Broward, Palm
Beach, Martin, St. Lucie, Brevard and Volusia, Within these counties,
Maule operates ready-mix concrete plants, concrete block plants, con-
crete pipe plants, a small operation at Fort Pierce, Florida, buying
and reselling building materials, aggregate plants in Dade and
Broward counties, prestress and precast concrete components in Dade
county, asphalt plants in Dade County and as of April of 1970, we
had completed a cement mill and are producing cement for distribu-
tion to our concrete products and ready-mix plants with some sales
to other consumers producing in Southeast Florida only.

The purchase of supplies is primarily from Florida suppliers with
the exception of heavy equipment which comes through Florida dis-
tributors but originates in other parts of the United States; an example
of this would be cranes, bulldozers, ready-mix trucks and other heavy
pieces of construction equipment.

As to Burnup & Sims, Inc., they. advise us that they were incor-
porated in May 1941, in the State of Florida. This company is mainly
in construction which is, in the most part, doing underground worlk
for utility companies in laying cables and other communication trans-
missions. They have now branched into some ownership and construc-
tion for others of CATV installations,

Their concrete operations are confined to the Brevard County area,
of Florida where they operate one main plant, one satellite plant and
one portable plant. They produce in Brevard County ready-mix con-
crete, concrete block and also operate a small building materials yard.
Their cement is purchased from General Portland Cement Company
in Florida. They do not operate in the concrete Industry in any other
state. However, they do have a small concrete plant on the island of
Barbados which they originally set up to satisfy their needs for ready-
mix concrete and thereafter continued it as a concrete operation.

In conclusion, our operations in the concrete products industry and
" in the cement industry relative to Maule and to Burnup & Sims
are confined solely to the State of Florida, .
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5. Original or Photocopies of : ,

(a) All annual, quarterly .and other reports made by Maule and
its affiliates to their stockholders since J anuary 1, 1968,

(b) All prospectuses, solicitations or proxy statements, and state-
ments listing securities filed by Maule, or its affiliates with any state
corporation and/or stock exchange since J anuary 1, 1968,

(c) All reports and prospectuses submitted by Maule and its affli-
ates to the Securities and Exchange Commission since January 1968,

(d) An documents, including correspondence, internal memoranda,
Summaries, minutes of meetings, press releases, reports, surveys,
analyses, studies, announcements and writings of any sort, including
printed or typewritten matter, made by, made for, or in the Possession
- of Maule, or any subsidiary, affiliate or stockholder, or any agent act-

ing on behalf of any of them, referring in any way to:

' (1) entry or expansion by Maule into new product lines or
new marketing areas—into the Orlando, Florida SMSA, par-
ticularly (defined by the Bureau of the Budget as encompassing
Orange and Seminole Countries)—at any time during the past
five years, or in the future;

(2) Maule’s market share, rank, or position with reference to
the sale and distribution of portland cement, ready-mix, aggre-
‘gates, and concrete products in any geographic market during the
past five years or in the future; ' ' :

(3) general studies, surveys, and analyses of the portland
cement, ready-mix, concrete product, or aggregate industries
within the geographic marketing area of Maule, during the past
five years or in the future.

(4) the most recent brochures and catalogs describing and illus-
trating all products manufactured or distributed by Mayle.

6.(a) Identify and locate each Maule plant manufacturing port-
land cement, ready-mix, aggregates or concrete products, Showing the
yearly capacity of each in barrels, cubic yards, tons and other ap-
propriate units for the year 1970.

(b) Identify and locate each terminal and/or storage facility of
Maule for portland cement and concrete products, together with the
storage capacity of each, in barrels and other appropriate units, re-
spectively, for the year 1970.

7. For each Pportland cement, ready-mix and concrete products
producing’ plant operated by Maule, during the period J. anuary 1,
1968 to date, submit the following :

(a) Location, yearly rated capacity, and detailed description of
the geographic area, by county, into which shipments were made;

(b) The production of portland cement, ready-mix, aggregates and
concrete products in barrels, cubic yards, tons and other appropriate
units for each of the years 1968 and 1969
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10. Provide copies of any agreement, lmderstanding, or condi-
tion between Maule and Burnup & Sims, or anyone acting on behalf
of them, relating to ( 2) Burnup & Sims burchases of portlang cement
from Maule, and (b) any purchased by Maule from Burnup & Sims.
If such agreement, understanding, or condition is not in writing,
describe its terms in detail.

With regard to Burnup & Sims, we also need to have the follow-
ing and ask that either you provide it or that you request Burnup &
Sims to send it to us direct : ‘

1. Amount and percentage of Brevard County’s annual consump-
tion of ready-mix supplied by Burnup & Sims from January 1, 1968,
to the present.

2. Amount and bercentage of Brevard County’s annual consump-
tion of concrete products supplied by Burnup & Sims from Janu-
ary 1, 1968, to the Present.

8. The amount and bercentage of Brevard County’s annual con-
sumption of cement consumed by Burnup & Sims from January 1,
1968, to the present.

Your submittal of this additional information will facilitate our
further consideration of your request,

Very truly yours,
Jostrm P.DUFRESNE,
Attorney, Office of General Counsel.

Sup])lemew.ml Letter of Leequest

Drcemsrr 11,1970
Drar Mg, Durrrsyy :

Iinclosed is com Pleted FTC Form B and Supplement No. 1. ,

Relative to the relationship between F erre Industries, please be ad-
vised that Ferre Florida Corporation, a rea] estate operating com.-
bany, 1s the parent of Maule Industries, Ine. Ferre Florida Corpo-
ration is not involved I cement or building materials in any manner.
It is owned in tota] by the Ferre family who also have approximately
65% control of Puerto Rican Cement Company with mills at Ponce
and San Juan, Puerto Rico. ' ;

I hope the enclosed mformation is sufficient to get an opinion from
the Federal Trade Commission relative to the Burnup & Sims proposed
acquisition. If othey information ig needed, we will comply immedi-
ately.

Very truly yours,
Mavwe INI)USTRIES, Inc,
(S) A.L. Sarre,
Ezecutive Vie President, General anager.
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business is conducted, or where services are rendered. Examples of establish-
ments are ready-mixed concrete production facilities, sales offices, ete.

PORTLAND CEMENT: Includes Types I through V of portland cement ag
specified by the American Society For Testing Materials (ASTM). Neither
masonry nor white cement is included.

READY-MIXED CONCRETE: Includes all concrete manufactured and de-
livered to a purchaser in a plastic and unhardened state. Ready-mixed concrete
includes central-mixed concrete, shrink-mixed concrete and transit-mixed
concrete.

AGGREGATES: Includes sand, gravel, and stone.

CONCRETE PRODUCTS: Includes concrete brick and block, concrete pipe,
and precast and brestressed conerete products.

1. Name and ‘Address of  Maule Industries, Inec., Miami, Florida
Reporting Company: (Name) (Address)

2. Name and Address of Burnup & Sims, Inc., West Papm Beach, Florida
Acquiring Company: (Namp) (Address)
(If acquisition is to be made by a subsidiary of the reporting company, be
sure to enter name of subsidiary making acquisition).

3. DESCRIPTION OF CVOMPANY TO BE ACQUIRED:
a. Name and address: Nome . . [

Production assets of Burnup & Sims a1 Melbourne, City Point, and Micco,
Florida .

b. Date Acquisition to be consummated: Dependent upon clearance by F.T.C.
Indicate the percent of stock to be acquired: Physical assets only. Indicate the
bercent of total assets to be acquired if acquisition of assets: Al physical
assels excepling transit miz trucks. Describe assets to be acquired: A¢ Melbourne:
Al on leased property, Concrete Balch Plant, Block machines (2), Warehouse
Lease, Aggregate Loading Equipment, Block Delivery Equipinent, Dry Goods
Delivery Trucks; At Cily Point: Concrete Bateh Plant and Jve acres of land. At
Micco: Portable concrete Batch Plant on Leased Land.

c. Cost of acquisition: $384,000. The dollar consideration, including cash
and the value of stock transferred and other financial obligations assumed by
the reporting company.’

d. Describe principal business activity of company to be acquired as of the
date of notification (e.g., manufacturer of ready-mixed concrete, aggregates,
etc.). Production and sale of conerete and block and purchase and sale of dry
building materials. o

e. Attach certified copies of Profit and Loss Statement and Balance Sheets
of the company to be acquired for the 3 years prior to the date of notification.

See atlached. .
4. ASSETS: ‘ - :
Report total assets of the company to be acquired as of date of notification
$384,000.

(Roport in dollars; omit cents)
If total assets reported are of different date specify date September 50, 1970.

(Month) (Year)
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5. GROSS RECEIPTS:

Report gross receipts from operations of company to be acquired during the
twelve month period prior to date of notification Year ended April 30, 1969:

$1,668,422.
1f data are reported for different period, specify year for which data are
reported: Year beginning - .--------- and ending Year ended April 30, 1970,

81,480,112. 3 Months ended July 31, 1970 $361,466.

6. SHIPMENTS TO CUSTOMERS:

Report shipments to customers from domestic establishments of company
to be acquired during twelve month period prior to notification. (Report
combined figures for all domestic establishments.) If data are reported for
different . period, specify year for which data are reported: Year beginning
_____________ andending _ - -------+

a. Ready mix concrete: 48,800 yards $850,000.

(Number of cubic yards) (Delivered value in dollars)

b. Concrete products: $1,01 0,000 Block and Concrele.
(FOB value in dollars)

¢. Aggregates: § None.
(Delivered value in dollars)

7. ESTABLISHMENTS OF COMPANY TO BE ACQUIRED: .

Description of establishments owned or operated by company to be acquired
during twelve month period prior to notification. ‘

a. Ready-mixed Conerete and Concrete Products Manufacturing Establish-
ments. Report in the manner indicated, the information requested on con-
sumption of portiand cement for each establishment of the company to
be acquired which manufactured ready mix concrete or conerete products
during the twelve month period prior to notification. If information is.re-
ported for a different period, specify year for which data are reported: Year
beginning ------------ and ending —------------

Portland Cement Consumption During 12 Months Prior to Notification
‘Barrels of 376 pounds

Purchased from
Tolal acquiring
 Name and address of establishment censumplion company
Melbourne, Florida, Concrete & Block--—wo--- 58,000 oo~
City Point, Florida_ - - - --o-nnmmmmmmmmmon None -coccmee-man
Micco, Florida, Porlable Batch Plant- - - ——---- 18,000 —coeeeeeem-

b. Report name and address of each portland cement supplier, including
the acquiring company, and the amounts purchased during the twelve month
period prior to notification.

Location of
plants (terminals)
Barrels from which
Name and address purchased shipped
January 1 to August 81, 197 0: General Portland
Cement CO- oo emmmmmmmmmmm = m =T 58, T48 oo
1969: : .
General Portland Cement [0 . 81,810 o=
Ideal Cement OO 2,883 (e

c. All other establishments of company to be acquired:
Name and address of establishment, principal business activity.
Burnup & Sims. Coniracting business in the United States and Carib-
bean Islands. Proposed disposiiion is total and only concrele and concrete
products establishments of Burnup & Sums in the Uniled States.
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8. GEOGRAPHIC AREAS:

Report in the manner indicated the geographic area, including the names of
counties, in which the company to be acquired sold itg products during the
twelve months prior to notification.

a. Ready-mixed concrete Brevard County, Florida, only

b. Concrete products Brevard County, Florida, only

c. Aggregates: None.

9. COMPLETITORS:
teport the names and addresses of the cempetitors of the company to he
acquired for the twelve months prior to notification.
a. Ready-mixed Concrete: Rinker Materials, Melbourne, Cocoa, Rockledge,
Titusville, Florida. Digic Concrete, Cocoa, Florida. :
L. Concerete Products: Same as a.
c. Aggregates: None.

10. CERTIFICATION:
‘ This report was prepared under my direction and is true and correct to the
best of my knowledge. i
: A. L. Sattee December 9, 1970
(Signature and title of company official) (Date)

Executive Vice President and General Manoger
g

Subscribed and sworn to before me at the City of M tami, State of Florida, this 9th
day of December, 1970.
Eleanor 8. Fecer
. Notary Public
Notary Public, State of Florida, at Large.
My Comimission IExpires March 28, 1972.
My Commission Lxpires __________
Person to contact, if necessary, regarding this report,:

Mr. A. L. Saitee Miam?, Florida 305-377-8941
(Name) (Address) (Telephone N umber)

This Report IS REQUIRED BY LAW. Tt Budget Bureau No. 56— R-0024

mandatory under the authority of the ) ’

Federal Trade Commission (156 U.S.C. 46) Approval Expires September 30,
1972

‘Supplement No. 1 To FTC Form B (1-69).

SIXTY (60) DAY NOTIFICATION OF ACQUISITION OR MERGER

1. Name and address of Reporting Company:

Maule Industrics, Ine.
- (Name)

100 Biscayne Boulevard, Miami, Florida 33132
(Address)

2. Name and address of acquiring Company:

Burnup & Sims, Inc. -
(Name)

West Palm Beach, Florida
(Address)

(If acquisition is to be made by a subsidiary of the ieporting company, be sure
to enter name of subsidiary making acquisition.)
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3. Name and address of company to be acquired:

(Address)
4. Date of Agreement (if any): Dependent upon clearance by F.T.C.

b. Indicate type of acquisition: Physical Asseis Only.
(Stock or Assets)

5. Company to be acquired is engaged in the production of:
. [X] Ready-mixed concrete.
. [X] Conerete Products
[ 1 Aggregates. (None)
[ 1 Other. . ____ .
A. L. Saitee, December 9, 1970
(Signature and title of company official) (Date)
Executive Vice President, and General Manager

pRo TP

Supplemental Letter of Request

Novemeer 9, 1970
Dear Mr. DUFRESNE: .
In accordance with our telephone conversation of this date, please
be advised that you may proceed as described in Part 1.4 of “General
Procedures”, relevant to public disclosure.

Very truly yours,
Axprew L. SaTTEE

Letter of Request

SepremeER 30, 1970
Dear MRr. Supa:

We are seeking an opinion regarding a contemplated acquisition by
Maule Industries, Inc.

As of April, 1970, Maule Industries is a cement, producer with a new
mill at Miami, Florida, producing at a rated capacity of 2.4 million
barrels per year. This mill was primarily constructed to supply Maule
Industries’ operations in ready-mix and other concrete products which
the Company has been selling since 1920.

All of the cement production at this time is going into Maule or
Maule-associated operations, primarily in the ready-mix and block
producing plants.

Prior to the construction of the mill, Maule had been attempting to
establish itself in concrete producing markets further North in Florida
as well as in the Orlando area. We had, to that extent, been negotiating
with a company called Burnup & Aims in Brevard County, Florida,
with plants at Melbourne and City Point in that county. Since 196K

470-536—73——105
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we have been negotiating on and off with the Burnup & Sims corpora-
tion but had never concluded an agreement due to differences in our
opinions as to valuation of the operations.

Burnup & Sims has in the last two years become a public corporation,
over the counter, and has specialized in construction work and diversi-
fied into CATYV, during which time they have been in contact with us
to sell to us their last remaining concerte operation, i.e., the Brevard
County plant.

To the best of our knowledge, Brevard County is serviced by three
concrete-producing firms: Rinker Materials, considered the largest
producer of concrete in Florida, and operates four plants in Brevard
County; Dixie Concrete, a small producer operating in Cocoa, and
Burnup & Sims operating only in Melbourne with a dormant plant
at City Point, Florida. Consequently, the main plant that we are
interested in, the Melbourne plant, is in an area serviced by only one
other producer, Rinker Materials. Were Burnup & Sims to close the
Melbourne plant, there would be only one remaining plant.

Burnup & Sims purchases 100% of their cement requirements from
the Florida Portland Cement Company and bas purchased at least
95% of their cement requirements from the Florida Portland Cement
Company since 1963. The cement purchases by Burnup & Sims runs
about 50,000-80,000 barrels per year.

Maule is now in serious negotiation with the Burnup & Sims Com-
pany wherein we would expect to acquire their Brevard plants, i.e.,
the Melbourne plant and the inactive City Point plant. We would, of
course, then use our own cement in producing ready-mix and block in
this new operation, and the operation will continue to use the Maule-
produced aggregate which we have been selling to them for many
years.

Maule is a Florida-based corporation, manufacturing and selling
its products only in the State of Florida and specifically the southeast-
ern portion of the State. We wish to acquire this Brevard County
operation which is as T have related above, one that we have been nego-
tiating for since 1965. :

We would very much appreciate your opinion as to whether we
would be within the confines of the Federal Trade Comrnlssmn rulings
in acquisitions such as this. :

Very truly yours,
Mavure Inpustries, INc.,
(S) A. L. Sarrer,
Executive Vice President, General Manager.
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Proposal To Provide Packages of Food and Grocei‘y Products
With Slide Projection Advertising of Their Products in Retall
Outlets (File No. 713 7022)

O pinion Letter

Marcu 12, 19_71
Drar Mr. Casm:

This is in further response to your request of October 28, and De-
cember 19, 1970, for an advisory opinion on behalf of your chent
Projected Advex tising Network, Inc., concerning its proposal to pro-
vide packagers of food and (rrocery products Wlth slide pro;;ectlou
advertising of their products in retail outlets. ‘

As the COInmlSSlOll understands your submltt'zl, your chent pxo-
poses to install display devices capable of exposing 140 photogr aphlc
slide advertising messages at fixed intervals in retail outlets. Suppher-
advertisers wﬂl purchase advertising space on a slide package and, in
turn, your client will reimburse participating retailers on the b‘151s of
“the number of transactions and dollar volume per store during a speci-
fied period as that volume is determined by the industry standards.”
The plan contemplates utilization of projection equipment of a type
uscable in various retail outlets and an appropriate alternative for
those outlets, which for practical business reasons, are unable to par-
ticipate in the primary program.

The Commission has given careful consideration to your request and
has concluded that implementation of the promotional program by
your client in the manner described by your correspondence would

“not warrant a proceeding under the laws it administers, providing the
following conditions and caveats are observed : :
1L Smce the proposed promotional assistance plan calls for your
client’s performance of certain obligations which are normally per-
formed by suppliers, Guide 18 of the “Guides for Advertising Allow-
ances” (see enclosed copy) must be complied with by your client and
by all participating suppliers.

2. Since some products sold by retailers of food are also sold by
non-grocery store outlets, the propcsed promotional assistance plan
must be made available to' all retail outlets, whether grocery or non-
grocery in nature, which may be competitive in the resale of a paltlm-
patmo supplier’s products

3. Since it is unlikely that all retail outlets in any tradlncr area will
sell the products of all participating suppliers, participating retailers
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must be given the prior opportunity to prohibit the advertising of a
product not offered for sale in their stores.

4. Since the Commission cannot now know how the proposed plan
will operate in fact, your client is directed to submit a written report
to the Commission within six months after institution of the program,
indicating the manner and extent to which it is being implemented.

You are further advised it is the Commission’s view that your client,
as the promoter of the subject promotional assistance plan, must make
it clear to each supplier and each retailer that even though Projected
Advertising Network, Inc., has been employed to implement the plan,
it remains the supplier’s responsibility to take all reasonable steps so
that each of his customers who competes with another in reselling his
products is offered either an opportunity to participate in your client’s
plan on proportionally equal terms or the appropriate alternative if
the customer is unable, as a practical matter, to participate in the pri-
mary plan; if not, the supplier, the favored retailer and your client
may be acting in violation of Sections 2(d) or 2(e) of the amended
Clayton Act and/or Section 5 of the Federal Trade Commission Act.

By direction of the Commission.

Supplemental Letter of Request

December 19, 1970
Drar Mr. McMasmLL:

Thank you for your letter of November 30, 1970 with reference to
Projected Advertising Network, Inc. In response to the inquiries made
on page two of your letter please be advised as follows:

1. We believe, as set forth in our request for an advisory opinion
under the heading “mechanics” that the projector-screen is function-
ally usable by all retailers regardless of size. However, in those in-
stances where it is determined that there are retailers, who for prac-
tical business reasons, are unable to participate in the proposed pro-
gram, a proportionately equal alternative promotional program will
be made available by furnishing those retailers with photographic
prints or color slides of the tmnspax encies provided to us by the adver-
tisers.

2. All retail store outlets, whether grocery or non-grocery in nature,
selling competitive products will be offered the same program.

I believe the foregoing answers the inquiries set forth in your letter
and I trust that an advisory opinion may now be rendered. I would
appreciate hearing from you so that I may advise my client when he
might look forward to receiving the opinion. Thanking you and wish-
ing you the best for the holiday season. I am

Sincerely,
(S) Axieerr D. Casn.



U:“‘;\J‘J-‘M amim

ternate smaller siz
uspended:insid of't

. such pract1
- shelvmg placem \ d traffic :rﬂow . The pr
o 14" x 28" X 14” fo pro;ectlon onto the 40" % 40”
= m the: case ‘of. {he smallest screen “The prQJe | _
1A to 20" from the sereen in large stores and at lesser dlS ’

smaller storesi The projec




e

will ‘be: o

bhgated 1o, pﬁ?eh&ise

2 minimum package of
reof for a minimum of four week Deriod or’
h slide may be changed at the discretion
- Bach advertiser must; in addition to ‘purchas
Spaces, furnish the applicante wot

lides for use in the pro
ks he must likewise furni

2 change every two wee

. parency for each two we, ‘

ek,p‘ériod,..‘.







" delive

~ Periodical]
- ond fulfillme
'ag‘rgedl"%i[hdependen
tailers for In-Store
of ‘t,hé.m_a;gazine‘ di

e

ry to his

t wholesale
s would be
stributed to-th
: ent will be made 1

~ Those participating

ers, including those idenitifie
‘esaling group, with

Wl'i?hlag-distinctiye trado mark’gy

eck on | each retaller’s ehglblhty
:,e_rta,king to which he.h’ad:‘}ﬂ

ha

m-
the o




s view th:
must make clear to eac
-S ore has been emplo:




1656 FEDERAL TRADE COMMISSION DECISIONS

Letter of Request ’
January 15, 1971
Drar Mr. Sra:
This is to request further consideration by the Commission of g
proposed plan of In-Store Publications, Ine. (“ISP”), 41 Richmond-
ville Avenye, Westport, Connecticut 06880, to publish and distribute

The Proposed Plan

ISP plans to contract with manufacturers and suppliers of con-
Sumer products for the advertising and promotion of their products
in “TV PLUS” magazine. Such manufacturers and suppliers will
defray all costs of preparing the advertisement for publication and
will be charged rates by ISP based on circulation of “TVy PLUS”

of ISP. It is anticipated Initially that the magazine will focus on
advertisements of consumer products such ag bread, milk, cereal,
canned goods, soap products and the like which are customarily sold
in retail food outlets,

In addition to consumer product advertisements, the magazine will
contain a complete seven-day television schedule, syndicated columns,
and feature articles of particular interest to shoppers which will
change weekly with publication.

“TV PLUS” magazine will be made available weekly to a]1 par-
ticipating retail outlets at no charge on the basis of one magazine
for each $1000 of 8ross annual retail sales in the New York Metro-

humber of magazines distributed. Except as specifically provided for
herein, the participating retail outlets will have no control over the
style and content of the magazine nor the policies and practices of

In view of the large number of retail outlets in the New York Metro-
politan area that may be eligible to recejve “TV PLUS” magazine,
ISP proposes to employ a variety of methods of notification ag to its
availability, First, it intends to urge participating advertisers to
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pertaining to the distribution of the magazine as may be reasonably
requested by ISP, A specimen copy of the proposed form of Agree-
ment with multi-outlet retajlers is enclosed as Exhibit “Dn,

Likewise, ISP pbroposes to enter into agreements with wholesalers
serving independent retail outlets in the Metropolitan New York area
whereby they will agree to (a) distribute “TV PLUS” magazine to
each of the retail stores they serve in the area, and (b) certify to ISP
distribution figures showing the number of copies of each issue distrib-
uted by each of their stores during each week of the agreement. In re-
turn for performing these services, the wholesaler will be entitled to
receive an allowance of Ya¢ from ISP for each magazine distributed.

- While it is not possible to predict with accuracy the exact number of
“TV PLUS” magazines which will be required to supply retail outlets
in the Metropolitan New Yorik area, ISP proposes to evaluate at the
end of each quarter of operations the number of magazines needed and
to take steps to provide the hecessary copies in the subseéquent quarter.
Based upon an investigation of printing facilities available for the
New York Metropolitan area, in the first quarter of operation ISP will
Initially be able to distribute up to 2 million magazines weekly. ISP is
prepared to expand the number of magazines available in subsequent
quarters. It is anticipated that by the third quarter of operation ISP
will be able to distribute approximately 4 million magazines weekly,
and that within a twelve to eighteen month period it will be able to
distribute substantially more copies of “TV PLUS” magazine if nec-

‘essary. In the unlikely event there are insufficient numbers of maga-

~ zines available in a quarter, ISP will add an appropriate number of
copies to the retail outlet’s entitlement of magazines in subsequent
quarters. :

The format and contents of “TV PLUS” magazine will be the same
for all Participating retail outlets although the following options are
available. For those outlets, regardless of saleg volume, which have
their own logo or distinctive trade name symbol, ISP will offer to print
at no charge a separate cover page bearing the logo and/or trade name
identification of the retail outlet. Similarly, retail cooperatives and

this identification, the outlet will have no control over the contents
of the cover page and ISP by agreement retains control of the contents
of this page and artistic considerations will govern its format. There
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Retail outlets in the New York Metropolitan area will be notified of
the availability of the magazine in compliance with Guide 8 through
‘personal solicitation by participating advertisers, personal contact by
ISP, notification by wholesalers serving independent retail outlets,
by publication in the magazine itself, and by publication at the be-
ginning of each quarter of an appropriate notice of the magazine’s
availability in trade Publications of general circulation in the New

-York Metropolitan area,

multi-outlet retailers; or by agreement through wholesalers serving in-
dependent retail outlets in the New York Metropolitan area. Thus, the
requirements of Guide 9 wil be met. '

With regard to Guide 13, Example 3, of the Commission’s Guides,
1t is important to emphasize that retail outlets are not required to pur-
chase from any of the suppliers who advertise in “TV PLUS” maga-
zine in order to receive the magazine. The basis of proportionality set

ISP considers it unlikely, however, that any retail outlet will be
-distributing magazines bearing advertisements of products not being
stocked and sold since the kinds of products advertised will be those
customarily found in the kinds of retail outlets interested in the mag-
azine. Every effort will be made to avoid any instance where the retail
-outlet may not be carrying all of the products advertised in the maga-
zine. Indeed, ISP assures the Commission that ag the program de-
velops it will do whatever is necessary under the law to meet the ob-
Jections of retail outlets who may not wish to distribute copies of “Ty

might not thereafter carry.

It is significant, we think, that ISP insists only that the magazines
be given away free of charge to consumers, The retail outlet is not
required to perform any kind of promotiona] activity “. . . as a con-
dition to receiving promotional payments or services from the
seller . . . .” There is no requirement, for example, that the retail
outlet post stickers or signs indicating the availability of the maga-
zine in the store. '

“TV PLUS” magazines will be distributed at the checkout counter
as the consumer leaves the store, and will most likely not be looked
at until the consumer arrives at home. Tt is a substantially different

kind of activity than in-store broadecasting, for example, which pro-
motes “impulse buying” in the store, There consumers are constantly -
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$1000 of our annual retail sales in the New York Metropolitan area, and that
we will from time to time at your request report to you our annual retail sales
in the Metropolitan New York area in order to determine the number of Maga-
zines to which we may be entitled.

2. At our sole cost, we agree to promptly distribute the Magazines to each of
our stores in the New. York Metropolitan area and to cause each such store to
distribute one Magazine free to each of our customers from no later than 1 :00
P.M. on the Wednesday immediately following delivery until our supply of that
issue of Magazineg shall be exhausted but no later than the close of business on
Tuesday of the following weel.

3. Except as otherwise provided in this Agreement, we shall have no control
over any material appearing in the Magazine, except that the use of our name
or of any of our trademarks shall only be in a manner approved by us.

4. The term of this Agreement shall run from the date hereof until June 30,

5. We will certify to you distribution figures showing the number of Magazines
of each issue distributed by each of our stores during each week of this Agree-
ment and we will provide you with such other information Pertaining to the
distribution of the Magazine as youmay reasonably request,

6. Except as stated in Section 9, you shall indemnify and hold harmless us,
our successors and assigns, subsidiaries and affiliates from any claim, liability,
loss, damage or e€xpense arising out of a violation of any copyright, trademark
or patent, ’

7. We shall indemnify and hold harmlesg you, your successors and assigns,
subsidiaries angd affiliates from any claim, liability, loss, damage or expense

mitted or approved by us for inclusion in the Magazine.

8. You or your representatives shall have the right to enter on our premises
and those of our stores to inspect our Drocedures for distributing the Magazines
at such reasonable times as you shall determine,

9. During the term of this Agreement we agree not to publish or distribute a
magazine under our name or that of a subsidiary or affiliate of ours with content
similar to the Magazine. If this Agreement ig terminated by either party, we
agree not to publish or distribute such a magazine within one year of such ter-
mination without first making available to you, on an exclusive basis, the oppor-
tunity to publish or distribute such a magazine on terms at least as favorable
as those offered by us to, or to usg by, any other person, firm or corporation.

10. Your status hereunder is that of an independent contractor and we do
not and will not have actual, Ppotential or any other control over you. )

11. All notices required to be given pursuant to this Agreement will be given
in writing or by telegraph, if to us at e and if to you
at 41 Richmondville Avenue, Westport, Connecticut 06880 or to such other address
as may be designated in writing by either party hereto to the other party.

12. This Agreement will be governed by the laws of the State of New York
as if it were executed and to be performed entirely within such State and will not
be assigned by either party, without the prior written consent of the other party
hereto. This Agreement may be changed only by a writing signed by both parties
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Please indicate your agreement with and acceptance of the foregoing by dating

and signing an enclosed copy of this letter in ‘the space indicated and returning
it to us.

Very truly yours,

Accepted and Agreed to
this day of , 1971
IN-STORE PUBLICATIONS, INC.

Marketing of Form Letters To Be Used in Debt Collection
Activity. (File No.7137023)

Opinion Letter

: Marcu 22, 1971
Dear Mr. BRODER:

This is in reply to your letter of October 9,1970,0n behalf of Eagle
Credit Corporation, requesting advice from the Commission concern-
ing the marketing of a number of form letters to be used by your client
in its proposed debt collection activity-

The Commission has given caveful consideration to your request,
and is of the view based on the materials and information submitted,
that the proposed program is substantially the same as several others
which are currently being investigated by the Commission. Accord-
ingly, pursuant to its Rules of Practice, Section 1.1 (b), the Commis-
sion considers it inappropriate to issue the requested advisory opinion.

By direction of the Commission.

Supplemeﬁtal Letter of Reguest

NovemeEr 3, 1970

Attn: William H. Wentz, Esq.

GENTLEMEN :
1 wish to acknowledge receipt of your letted dated October 21, 1970.

1 wish to furnish you with the additional information which you
requested. Fagle will base its fee on a flat fee basis. The form letters
that are sent out, will be sent out by Tagle. The forms are not to be
sold or distributed by Tagle’s clients, but will be sent out in the mail
by Bagle. ’ ‘

Tn connection with the third paragraph of your letter, Eagle intends
to make available to its clients information concerning the fact that
it, has been requested previously to aid a particular client relative to
credit problems that client has faced with a specific individual. It will
provide the client with such information as the nature of the request
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of the original client, so that the subsequent client can contact the
original client if nhecessary, to determine the outcome. In other words,
Eagle will not pass on the credit worthiness, financial responsibility,
or paying habits, but merely report the fact that it has been involved
in certain credit problems on behalf of a client, and involving a debtor.
Any company so informed, may then check with the original com-
pany to determine the disposition. Eagle has not yet Pproceeded in
this direction, and will not if your office determines that this service
is not proper.

With regard to the fourth paragraph of your letter, the form letters
will be sent to a debtor by our office when a client requests us to do
so and furnishes us with the name and address, and the amount owing.
The scope of authorization from the client may involve merely a
letter writing function, or it may involve the subsequent referral by
Eagle to a local collection agency or attorney. After the sequence of
letters are sent to the debtor by Eagle, Eagle will either submit the
account to a local agency or attorney, or return the account to its
client, in accordance with instructions and conditions under which
Wwe operate for that client. Eagle intends not to use any phrases
involving “we shall proceed”, or “we are proceeding with appropriate
action against you”, or “recommend that your account be placed for
legal processing to collect”, where Eagle knows that such action is
not to occur. In no case will Eagle state something in a letter that
it knows for a fact will not occur. Eagle intends to utilize a completely
different form letter in connection with small debts which will con-
tain no threat at all, but merely appeal to the debtor’s moral and ethical
duty to pay an honest and just debt. If you wish, we will be happy to
furnish you with a copy of that letter.

With regard to your request for copies of contracts, Fagle has no
such contract with any company, and does not intend to require any
contract. At this time, Eagle intends to charge a client a fee of $1.80

nouncement which will be used. ,
If there is any other information which Yyou request, please do not,

hesitate to contact me.

Yours truly,
(S) Sraniey H. Bropes..

BaeLe Creprr Corp.,
NEwark, N.J.

We are pleased to announce the establishment of a unique collection tool—
Early Bird Pre-Collection Service.

Early Bird Pre-Collection Service provides you with g means of utilizing
an outside ageney (with its effective third barty approach) to convert delinquent
accounts into dollars at an unbelievably low cost,
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Barly Bird provides a bonded, letter-demand service with a series of up to
nine proven effective collection letters that we send out for you on our letter-
heads. Each letter, containing progressively stronger but ethical language, is
accompanied by a self-addressed envelope with your company name and address
as well as the account number of your customers for easy identification.

Our price for all of this is $1.80, per account, when 100 or more accounts are

submitted at one time.
We will be happy to handle 50 collection accounts for you at no cherge what-
soever, if they are submitted to us at one time. We are confident that this

will demonstrate our prowess.
The only information needed is: (1) Name and address of customer' (2)

Account #: (8) Amount owing.

You have nothing to lose in testing Early Bird’s proficiency, and many thou-
sands of dollars to gain.

If you have any question, or wish to discuss our service, please feel free to
telephone me “collect” at (201) 624-1600.

We want to assure you that we will provide you with the same quality of
service, integrity, and results that the Eagle name has always represented.

Yours truly,
EAGLE CrEDIT CARD PICK-UP SERVICE,

S. H. Brober, Hzecutive Director.
Letter of Request

‘ Ocrozer 9, 1970
GENTLEMEN :
My client is about to engage in the collection business. They have
not yet, however, commenced in this business yet.
‘We request that the enclosed form letters be examined.* We believe
that all of these letters are fair and not deceptive. We would appre-
ciate an advisory opinion from you.

Yours truly, v
(S) Sranczy H. Brobper.

Legality of a Promotional Assistance Plan Whereby Grocery
Products Will Be Advertised on Shopping Carts of Retail
Grocery Stores. (File No. 713 7024)

Opinion Letter

Aprir 2, 1971

Drar Mr. CHAPMAN: _ .
This is in response to your letter of October 2, 1970, requesting an
advisory opinion on behalf of your client, Market Makers Interna-

*These form letters have not been reproduced in this volume because of their great
number. However, they are avallable for inspectlon at the Division of Legal and Public
Records, Federal Trade Commission, Washington, D.C.
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tional, concerning the legality of a proposed promotional assistance
plan Whereby grocery products will be advertised on shopping carts
of retail grocery stores. Alternatively, advertlsmg placards will be
oﬁ'ered to retailers who do not use shopping carts.

* As the Commission understands the facts, each retaﬂer will be

placed in one of five categories depending upon the volume of business.
1t transacts in a month. Retailers then will be compensated on the
basis of the volume of business per month per store, and the number
of shopping carts rented for advertising purposes. Stores which do not
use shopping carts will be pald for displaying placards at a certain
rate per placard which varies in accordance with the volume of busi-
ness transacted.

The Commission has given this matter- careful con51derat10n, and is
of the view that 1mplementat10n ‘of the proposed plan in the manner
described would result in dlscrlmmatory promotional allowances being
granted customers competing in the resale of a participating supplier’s
products. In such event, part1c1pa,t1ng suppliers, the favored retailers
and your client may be acting in violation of Sections 2(d) or 2(e)
of the amended Clayton Act and/or Section 5 of the Federal Trade
Commission Act.

- By direction of the Commission.

Letter of Request

L OcroBER 2, 1970
Re: Michael Coleman e
Dear Mr. LeviN: )

We are writing this letter pursuant to your letter of September 25,
1970, addressed to Mr. Coleman.

The followmg is the proposed plan and plocedure for obtaining an
advisory opinion which my client requested in his letter of Septem-
ber 15, 1970.

1. Market Makers International proposes to lease space on the front
inside and outside of grocery shopping carts owned and/or operated
by food clearing companies and independent grocery stores for the
purpose of attaching a placard which will be used as a vehicle for
changeable copy advertising inserts. = . '

2. Compensation to store chains or owners will be paid yearly by
Market Makers. The amount of the compensation will be determined
by the negotiated percentage of gross income as agreed to by the spe-
- cific cham or store owner and Market Makers.

3. Market Makers proposes to lease the space on the front of said
carts to food manufacturers and/or packers for one month periods for
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the purpose of displaying advertising inserts. Rates have not been
established by Market Makers, but the rate Wﬂl be uniform. Rates will
be computed on a per store basis.

4. A national sales and advertising program will be implemented by
Market Makers. Space will be sold on a regional basis as well as a
national basis. Space on these carts will be sold on a first come-first
serve basis.

Please forward your opinion on this matter at your earliest con-
venience.

Very truly yours,
' (S) Harry A. Cuapman, Jr.

Implementation of a Mail Order Business Involving Advertising
and Sale of Dietary Information and Calamine Lotion as a
Remedy for Acne. (File No. 713 7009)

Opinion Letter

Aprin 14, 1971
Dear Mr. THALER:

This is in further reference to-your request for advice as to the pro-
priety of implementing a mail-order business for advertising and sale
of dietary information and calamine lotion, as a remedy for acne. A
fourteen-day money-back guarantee is offered in connection with this
plan.

You are advised that the Commission has given the submitted ad-
vertising: careful consideration, and that it is impractical at this time
for the Commission to make an informed decision as to whether or not
the advertising which you propose constitutes a violation of any of the
statutes which the Commission enforces.

By direction of the Commission.

Letter of Request

Jouy 11, 1970
GENTLEMEN :

Before investing in a mail order business along the lines of the en-
closure, I would greatly appreciate it if you could comment on the
Federal propriety of such a plan. In other words, does the plan violate
any Federal statutes?
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As you may notice, the plan offers a money-back guarantee, it is not
medical, only standard “calamine” lotion would be used and it is
basically a readjustment of the individual’s diet. '

If I can be of any further help, kindly let me know. Thanking you
for any consideration, I am,

(S) Irwin R. THALER.

In response to your inquiry of recent date, we are herewith furnishing you
with information of the utmost importance to you.

Acne is generally caused by faulty secretion of the sebaceous glands. This
secretion is manufactured from certain food substances. Consequently, con-
census of opinion indieates that improper diet may play an important part
in certain poor complexions. A choice is made for you of the foods that you eat
in order to give you the best selection of everyday foods that may improve the
appearance of your skin. We are prepared to analyze your diet very carefully
and supply you with a corrected personalized diet of everyday common foods
for you. All we ask you to do is to submit to us the enclosed chart fully answered.

As you undoubtedly know, obesity is being attacked by so-called “Weight
Watchers” organizations. Our technique is more or less along those same lines.
It is predicated on diet therapy and in no sense or manner should be considered
a medical type of treatment.

Nonetheless, since skin trouble is such a stubborn and lasting problem and while
it is our opinion that you may be able to obtain improvement by utilization of
the above-mentioned diet therapy we also send you a small bottle of standard
“calamine” lotion. This is done so that the unsightliness of your acne may be
diminished while you are endeavoring to correct it. Moreover, and this is im-
portant, we offer a moneyback guarantee for our method. So irrespective of
your concern for a clearer skin, it will not cost you one cent to try this method.

In other words you may follow our plan for a period of two weeks, meanwhile
eating the everyday foods that are not known to foster skin eruptions while
avoiding the prohibited foods. At the same time use our standard “calamine”
complexion formula regularly and after a period of 14 days if you are not
entirely satisfied you may return the unused portion of the lotion and your
money will be cheerfully refunded with no questions asked. Imagine! At abso-
lutely no cost to you, if you so desire, you may try our method to rid yourself
of an ugly skin condition. Whether you have a few pimples or a very bad acne
you have nothing to lose by answering the chart and sending it to us with .
You, too, will be grateful when you receive the following :

1. Analysis of your diet and personal correction.

2. A suggested 7 day diet which you may follow.

8. List of foods which are believed to aggravate acne.

4. A bottle of calamine lotion.

5. Generally acceptable instructions on how to take care of your skin while on
our plan. : :

We feel that we do not have to emphasize to you the handicaps of a poor
complexion such as embarrassment, self-consciousness, etc. Do not dismay. Let
us have the opportunity of bringing you a method which may help you to achieve
improved skin appearance.
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Legality of a Plan To Sell 3 Patented, Electric-Operated, Ad-
vertising Device Called a Vectograph to Suppliers for Their
Advertising Use With the Retailers of Their Products. (File
No. 713 7025)*

Opinion Letter
| May 5, 1971
Dear Mr. Baron :

This is in response to your letter of October 9, 1970, requesting
advice as to the legality of 5 Proposed plan to sell g patented electric
operated advertising apparatus called a vectograph. The device will be
sold to suppliers for their advertising use with the retailers of their
products. '

As the Commission understands the facts, the vectograph will be
sold outright to suppliers. No distribution o Placement services are
to be performed by you on behalf of the purchasing company, and
except for the purchase price, no other compensation is received by you.
Pursuant to this plan to sell the machine, there is no intention to pro-
mote use of the vectograph on behelf of the purchasing company, and
your interests in the invention will terminate after the sale is con-
summated. :

The Commission is of the view, based on the information furnished,
that the plan for outright sale of the vectograph in the manner de-
scribed would not involve any of the laws administered by the Com-
mission.

This opinion in no way relates to the legality of the patent or your
right to use the patent. : :

By direction of the Commission.

Supplemental Letter of Request

" MarcH 18,1971

Drar Mr. Levix : : ,

Thank you for your letter of February 25, 1971. 1 hope to answer the
various questions you posed in the aforementioned lettor —

(1) No further services are contemplated to the purchasing company
by either Mr. Tamarin or Baron & Company.

(2) If an outright sale of the patent is consummated, neither Mr.
Tamarin nor Baron & Company would receive any compensation for
the placement and disposition of the vectograph, :

" *Illustrations of the Vectograph are not reproduced in this volume, but are available
for publie Inspection at the Federal Trade Commission, Washington, D.C, .
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(3) Since we have not negotiated the purchase of our patent at this
time, it is impossible to describe in detail any arrangements which we
may have with the purchaser with respect to the use of the device in
retail outlets which sell the company’s products.

(4) Neither Mr. Tamarin nor Baron & Company have any inten-
tion of promoting the vectograph on behalf of a company or com-
panies which might purchase the aforesaid patent rights.

The inventor, Mr. Tamarin, has the patent or invention for sale.
Once it is sold to a customer, the customer has the sole and exclusive
right as to what is to be done with the invention. Both Mr. Tamarin’s
interest and Baron & Company’s interest in the invention generally
will terminate after the sale is consummated. -

£ there is anything further we can do to help you, please do not

hesitate to contact me.

Very truly yours,
(S) Roserr R. BaroN,
President.
Supplemental Letter Relative to Request
TFEprUARY 25,1971

Dear Mr. BaroN:

This is in further reference to your letter of October 9, 1970, re-
questing advice as to the legality of a proposed plan to sell to certain
‘manufacturers an electric operated advertising apparatus called a
vectograph. By letter of February 12, 1971, you indicated that this
device will be marketed by outright sale of the patent and its manu-
facturing rights. On Tebruary 19, 1971, you informed me by tele-
phone that your client was Mr. B. J. Tameron, and that the ultimate
clients will be the companies who purchase the vectograph. ‘

I have studied your proposed plan, but it is still unclear to me what,
if any, arrangements you will have with or services you will perform
for the companies to whom you have sold the rights to the vectograph.
The answer to the following questions, therefore, will be most help-
ful to further consideration of thisplan:

1. After the sale of the vectograph, are any further services pro-
vided to the purchasing company by Mr. Tameron or Baron and
Company ¢

9. Does Baron and Company or Mr. Tameron receive any compen-
sation from the purchasing company for the placement and distribu-
tion of vectographs with retailers who sell the companies products ?

3. Please describe in detail any arrangements which Baron and
Company or Mr. Tameron may have with the companies who pur-
chase vectographs with respect to the subsequent use of or the avail-



AUVISURY OPINIONS WITH REQUESTS THEREFOR 1673

ability of the vectograph in retail outlets which sell the companies’
products.

4. If Baron and Company or Mr., Tameron will promote, on be-
half of the companies which purchase the vectograph, the further
use of the vectograph by the retailers who sell the companies’ prod-
-ucts, please describe the promotional plan in detail. _

- Enclosed is a copy of the Commission’s Guides for Advertising Al-

and his retailer customers, Guide 13 on Page 13 of the enclosed
Guides will explain your obligations under the laws which the Com-
mission administers, ' ‘ ’

You are assured that your request will receive prompt attention
when the hecessary information is furnished. If I may be of further
assistance, please advise, ’

Very truly yours, .
STUART A. Levin,
Attorney, Office of General Counsel.

Supplemental Letter o f Lequest

) Ferruary 12,1971
Drar Mr. Levoy: .

May.1 belatedly thank you for your letter of October 28; 1970. Our
client has had some health problems, and due to these problems, we
have been unable to answer your correspondence of this date.

Following are the answers to the questions as outlined in your letter
of October 98 : : T '

(1) The ultimate clients who will be using the vectograph will be
anyone possibly of the following : v :

~ American Tobacco Company
Phillip Morris
Liggett & Meyers
Brown & Williamson
General Motors
Coca-Cola,
Budweiser Brewing Company
R. J. Reynolds '
Gillette
Lever Brothers
Procter and Gamble
Warner-Lambert
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(2) The vectograph will be marketed by outright sale of the patent
and its manufacturing rights to any one of the aforementioned com-
panies for their advertising use with the retailers of their products. It
will be the ultimate client’s decision as to the method and means of
placement, whether the equipment be rented, given away Or sold to
the retailer.

For your convenience, 1 am enclosing copies of your Jetter of Oc-
tober 28 and Miles W. Kirkpatrick’s letter of October 14.

We shall look forward to hearing from you at your earliest possible
convenience.

Very truly yours, .
. ' (S) Roszerr R. BARON,
President.

Supplemental Letter Relative to Request

: Ocroeer 28, 1970
Dear Mr. Baron: '

This is in reference to your letter of October 9, 1970, requesting
advice regarding the use of a proposed promotional plan to be imple-
mented through the use of a patented electric operated apparatus for
displaying Vectographic prints. This matter has been assigned to me
for further consideration.

" Tt will be helpful to the Commission’s study of this matter if you
will furnish the following information:

1. The name of your client who will be using the vectograph.

2. Please describe in detail how you intend to market the vectograph.
For instance, the device may be sold to manufacturers for placement
with their retailers, or the vectograph may be sold to retailers who will
rent space to manufacturers. A. third alternative might be placement

“and rental of the device by your client. In any event, it i essential that
you furnish us with a complete description of the particular plan
which your client intends to implement. '

If we may be of any further assistance, please do not hesitate to
contact us.

Very truly yours,
(S) Sruarrt A. LEvVIN,
Attorney, Office of Qeneral Coumsel.

Letter of Request
' OcroBer 9, 1970
Dear Mr. KIRKPATRICK :
Thank you for the advice and comments you extended to me yester-
day during our telephone conversation.
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As discussed, our client wishes to determine FTC use and approval
of a device used at the point of purchase. This device is g Patented

device would be used to advertise various types of sundries—such as
razors, tooth brushes, food products, cigarettes and toiletries. This
device would be primarily used in areas of mass retail merchandising—
such as super markets, discount stores, drug stores, etc.

I have enclosed, for your edification, some background sketches of
the device taken from the patents.

A Vectograph is g sandwich of two oppositely polarized photo-
graphic views of two stages of motion. For example, if you had a
photograph of your Gillette razor open view on one polarized sheet
and the identica] position and overlaying view showing its closed
position when you twist the handle, these two stages of motion when

From the foregoing simple lustration, it wil] be readily understood
that when any two stages of motion printed on -oppositely polarized
sheets, which are exactly bonded in overlaid Position one upon the
other, when viewed through alternating polarized material from g con-
stant light source would sequentially appear to the viewer as a realistic
opening and closing motion picture.

enclosed patent office drawings, figures one to three inclusive, show one
preferred embodiment of the display apparatus, and figure 7 shows a,
cross section of a constant fluorescent, light source, number 29, around
which revolves oppositely polarized sheets 87 (green) and 36 (red)
which project alternating polarized light on a parabolic reflector, num-
ber 28 as shown in figure 5, which reflects the alternating polarized
light through the Vectograph sandwich 19 and 11, figure 5, thereby
in rapid succession illuminating the two stages of motion such as in the
case of the opening and closing Gillette razor.

Very truly yours,
(S) Roeerr R. Baronx,
President,
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Proposed Advertising for a Book About Investing. (File No. 713
7012) '

Opinion Letter
May 25, 1971
Drar Mz, AYYASH: '

This is in reply to your request for an advisory opinion on your
proposed advertisement of the book “Harian’s Investing for a Sound
6% and More.” The proposed advertisement reads:

How to gét sound 6%-15%- Amazingly by profitable ways to make your money
work. This new book could be your best investment. Satisfaction guaranteed.
Send $2.95; -Ayyash Caravan, 3121 Princeton Ave., Phila., Pa. 19149.

According to the Commission’s understanding of the proposal, the
refund of the full purchase price under the guarantee will be subject
to the condition that the book be returned within ten days of receipt
by the purchaser. :

Because the advertisement fails to state clearly and conspicuously
the conditions on the guarantee, as required by the Commission’s
“Guides Against Deceptive Advertising of Guarantees,” 16 C.F.R.
8§ 239.1, 939.3 (1970), the guarantee portion of the advertisement must
be considered deceptive.

The Commission has given the remainder of the advertising care-
ful consideration and is of the view that with respect to claims made
by the author which state what is in the bools, proceedings by the Com-
mission would not be warranted provided: the advertising only pur-
ports to express the opinion of the author or to quote the contents of
the book; the advertising discloses the source of statements quoted
or derived from the contents of the book; the advertising discloses the
author to be the source of opinions expressed about the book; and,
the book is not promoting another product as part of a commercial
scheme.

By direction of the Commission.

Letter of Request

SpprEMBER 1, 1970
GENTLEMEN :-

T would like to promote the sale of the book «Farian’s for a Sound
6% and more” by the editors of Harlan Publications, Greenleaf, L.L,
New York 11740.

This book is most helpful and informative to the average person
who is interested in investing his money profitably without too great
a risk. It offers sound investment suggestions in many cases, and, at the
same time advises the reader to check-up on all suggestions before in-



vesting. Therefore, I believe this publication is honest and reliable,
worthy of promoting its sale.

I propose to present its sale by advertising in a few reputable Men’s
Magazines as follows:

How to get sound 6%-15%. Amazingly profitable ways to make your money
work. This new book could be your best investment. Satisfaction guaranteed.
Send $2.95; Ayyash Caravan, 8121 Princeton Ave., Phila., Pa. 19149.

Will you please let me have your opinion about the legitimacy of
this offer and advertisement. Your prompt reply will be greatly ap-
preciated.

Very truly yours,
(S) Susmr M. Avvasn.

Denial of Petition for Reconsideration of Prior Advisory Opinion*
Regarding Proportionally Equal Treatment of ‘Retail Co-
operatives and Nonaffiliated Retailers. (File No. 703 7117)

Opinion Letter
May 27,1971
Dear Mr. Law:

This is in response to your letter of January 15, 1971, requestmg
clarification or possible reconsideration of the adv1sory opinion issued
to Frank Gomon Associates, File No. 703 7117, insofar as it relates to
retailer-owned cooperatives.

The Commission’s view of what the law requires with respect to pro-
motional allowances for services provided by retailer-owned coopera-
tives and chain store businesses to manufacturers of products which
they sell is reflected in example 2 of Guide 8 of the Commission’s
Guides for Advertising Allowances and Other Merchandising Pay-
ments and Services. This example states that headquarters of chains
and of retailer-owned cooperatives are customers of the manufacturer,
while the individual retail outlets of such chains or cooperatives are
not customers of the manufacturer. A wholesaler’s independent re-
tailer customers, however, are customers of the manufacturer. Con-
sequently, the headquarters of each chain and retailer-owned coop-
erative, and individual nonaffiliated retailers as customers who compete
in the resale of the manufacturer’s product, in accordance with Sec-
tions 2(d) and 2(e) of the Clayton Act as amended by the Robinson-
Patman Act, must be treated on proportionally equal terms.

*For prior opinion letter of August 7, 1970, see 77 F.T.C. 1752.
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The plan submitted to the Comimission by Frank Gomon Associates
provided for a method of compensation pursuant to which each re-
tailer-customer would receive a fixed payment per advertising unit.
Intermediary third party wholesalers, jobbers, and cooperatives were
to receive the same amount, of money per advertising unit for notify-
ing their accounts, securing advertising orders, and distributing the
advertiséments. Although it was not clear whether the cooperatives
mentioned by the requesting party were, in fact, retailer-owned co-
operatives, the Commission was of the view that retailer-owned co-
operatives should be specifically covered, and condltloned its approval
of the plan accordingly. :

For purposes of establishing proportmnahty of compensation in
the particular factual situation present in Frank Gomon Associates,
retailers who are not members of a retailer-owned cooperative must be
treated on terms proportionally equal to other customers such as head-
quarters of the retailer-owned cooperatives. This result would seem
to be impossible if the cooperative was compensated as the wholesaler,
and individual retailers who own the cooperative received additional
compensation. However, there is no double compensation in instances
where retailer-owned grocery warehouse distributing firms which sell
to retailers who have no share in the ownership or control of such
firms, receive promotional assistance in connection with sales to such
independent retailers, comparable to that accorded competing whole-
salers, jobbers or other intermediaries.

The opinion in Frank Gomon Associates, therefore, appears to be
consistent with the requirements of Sections 2(d) and 2(e) of the
amended Clayton Act, and, as such, Commission review would not
seem to be warranted. The Commission would not, however, initiate
enforcement action under these sections where it appeared that the
granting of “double” compensation to a retailer-owned cooperative
for services actually performed under a promotional advertising pro-
gram, did no more than equalize the net retailer allowance available-
to the retail members thereof with the retailer allowance made avail-
able to independent retailers purchasing from wholesalers.

Enclosed is a copy of the Commission’s Guides for Advertising Al-
lowances and Other Merchandlsnm Payments and Services, and a copy
of the News Release dated Novembel 6, 1970, which sets forth the
Commission’s opinion in Frank Gomon Assoczates, and contains re-
printed correspondence from the requesting party.

Since the above interpretation does not agree with the position taken
by you in your letter of January 15, 1971, the Commission has con-
strued your request as a petition to reconsider Advisory Opinion File
No. 703 7117, in accordance with the fifth paragraph of your letter.
The petition to reconsider is hereby denied.

By direction of the Commission.
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Letter of Request
January 15, 1971
Drar MR. SuEa : :

We represent Cooperative Food Distributors of America, a national
trade association whose members consist of retailer-owned grocery
warehouse distributing firms located at various points in the United
States. Said retailer-owned grocery warehouse distributing firms pur-
chase merchandise from suppliers primarily for resale to the retail
grocers which own said firms.

Accordingly, the firms which are members of Cooperative Food
Distributors of America would be considered to be retailer-owned
cooperatives of the type referred to in example 2 under Guide No. 8
of the Federal Trade Commission’s Guides for advertising allowances
and other merchandising payments and services which were promul-
gated subsequent to the Supreme Court’s decision in the Fred Meyer,
Inc. case.

Because example 2 of Guide No. 3 was relied upon by the Commission
in the Advisory Opinion which it announced on November 6, 1970
pursuant to the request of Frank Gomon Associates, our client is
extremely concerned as to one aspect of that Opinion insofar as it
relates to retailer-owned cooperatives. The portion of the Opinion
which our client is concerned with is that part which apparently denies
to retailer-owned cooperatives the right to receive both the payments
which the supplier proposed to make for participation in its promo-
tional plan and the additional payments of the same amount which
the supplier proposed to make as compensation for making the sup-
plier’s offer known to the customers of retailer-owned cooperatives and
for other services performed in connection with the supplier’s plan.

If the intent of the Opinion in this respect is that the retailer cus-
tomers of ordinary wholesalers may receive payments for participating
in the plan and that the wholesalers may receive additional equal pay-
ments for the services performed by them, but that retailer-owned
cooperatives can only receive one payment, then, in our opinion, such
a plan would be operated in a manner which would discriminate
against retailer-owned cooperatives. Accordingly, it would be greatly
appreciated if you would advise us if this is the intended effect of the
portion of said Advisory Opinion to which we have referred.

If the foregoing is the intended effect, then we respectfully request
that the Commission reconsider said portion of its Advisory Opinion
and publish a revision of it which would eliminate any discriminatory
effect on retailer-owned cooperatives. However, if such an effect was
not intended, then we believe it would be in order for the Commission
to clarify the Opinion in order to make it clear that retailer-owned
cooperatives would be permitted to receive both of the payments con-

470-536 O - 73 - 107
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templated to be made by a supplier in connection with a plan such as
that proposed by Frank Gomon Associates.

We might add that our client is not interested in this Advisory
Opinion because of any specific instance which has been brought to its
attention involving operation of the particular plan proposed by
Frank Gomon Associates, but that our client’s principal concern is
that the Opinion could be construed as containing an interpretation
of Section 2(d) of the Clayton Act which would discriminate against
retailer-owned cooperatives and which, in our opinion, would be con-
trary to the proper legal application of Section 2(d) to participation
by retailer-owned cooperatives in a supplier’s promotional plan.

Very truly yours,
GATENBEY, SPULLER, Law & JOHNSON,
By Frep H. Law, Jzr.

Proposed Quality Cep_tiﬁcati-on Program for the Carpet Industry.
(File No. 713 7026)

Opinion Letter
June 4, 1971
Dear Mr. PAULES:

This is with further reference to your request for an advisory
opinion regarding a proposed product quality certification program
of The Carpet and Rug Institute.

The Commission has directed an in-depth study of the subject of
industry self-regulation through standard certification. The study
is referred to in the news release dated March 22, 1971, which was
previously furnished to you with a letter of April 14, 1971, announcing
the advisory opinion given the American National Standards Institute
(ANSI). A copy of your proposal has been forwarded to the Bureau
of Competition for its careful consideration in connection with its
study of this subject. The Commission feels that it would be inappro-
priate for it to act in this area until the results of its present study
are known. Accordingly, as we previously advised the American

National Standards Institute, we must decline to act at this time on
your request for an advisory opinion.

By direction of the Commission.

Letter of Request
, ‘ APriL 2, 1973
Dear Mr. ToBin:
Under Paragraph 1.1 of the Procedures and Rules of Practice of
the Federal Trade Commission, permission is granted for any person,



-

partnersh1p, or corpora,tlon to’ request an adv1sory opinion: from the
; Comm1ss1on with respect to a’ course of: action which the requesting
'party proposes to pursue. Pursuant to this prov1s1on ‘the Carpet and
* Rug Institute, a trade association for the carpet and rug industry,

whose" members manufacture approximately 95% of the carpets and = -
~ rugs produced in the United States, hereby requests the advice-of the . =

Commission on the- acceptablhty in whole or in part of “A Proposed_,' '
Quahty Certificition Program for the Carpet Industry”, :a copy of
which is enclosed: herewith. - :
o In "‘"omphance with- Paragraph 1 2 we hereby aiﬁrmatlvely state
- that the proposed program (1) is tenta.tlve in form, (2) is not cur-
- rently being ‘followed, and (8) 1s not the sub]ect of any: pendlng
Iinvestigation or other. proceedlng by the Commlssmn There is, how-
- ever, 1nvolvement by another agency of the Government n that this
proposed program has been developed at the request of and under the.
guidance of the Architectural and Englneerlng Division; Federal
Housing Admmlstra,tlon Department of Housmg and Urban Devel- ;
“opment. - :
At the suggestlon of FHA we have consulted w1th tw ther organl-_ :
zations who currently admlnlster 1ndustry certification’ programs——the
‘; Archltectural ‘Aluminum Manufacturers Assocmtlon and National -
Pa.rt1c]eboard Association-—and to- the: extent practlcable have pat—‘
terned our proposed program after the1rs N :
‘In developmg this proposed program, we have been guided by vari-
ous recommeridations and prlnclples published by the Commission in
2 (1) previous adv1sory opinions on the subject of 1ndustry certlﬁcatlon

programs, and (2) Chairman Kirkpatrick’s speech of January 28 to -

the New York State Bar Association. We feel that we have met the
' guldehnes set forth in these documents.
" Following is an individual dlscusswn of each of these pomt a,nd 1ts
apphcablhty to our proposed program:
1. %, .. the actual or likely effect of a partlcular program Wlll usu-
ally be determlnatlve' and the best of intentions will not leg'ltl—
-mize a means of self regulatlon Whlch has a damnemn.q 1mnact upon
‘competition.” (Klrkpatrlck M. W, speech to NY State Bar Assn,
1/28/71) B :

The proposed program embodylng a class1ﬁcat10n system, Whereby

standards are established for five separate levels of quality, should™

allow ample competltlon within and between these classes. Further-
more, a large aspect of the competltlon among 1nd1v1dua1 carpets and
‘rugs is: attrlbuta,ble to esthetlc dlfferences, whlch are not controlled by
_the certlﬁcatlon program ‘
“Due” ‘process requlrements ' sh‘oul‘d" be scrupulously' _ob: o
served R (zbzd ) e ' ' EE
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Paragraph 26 (a) of the proposed License Agreement outlines the
procedure to be followed in instances where non-compliance with the
program requires exclusion from the program or de-certification of an
individual product. This procedure includes the right of appeal from
the Administrator’s decision to an impartial Hearing Officer selected
from a panel of bechmcally qualified persons who are not connected
with the industry. It is still not clear, because of pending investiga-
tions as to ava11ab1ht3 of other sources, whether the physical policing
of compliance prior to the right of appeal will be handled directly by
employees of the Carpet and Rug Institute or will be handled by some
independent agency which is equipped to make the inspections and to
administer the policing features of the program. It is the preference of
the Carpet and Rug Institute to use an outside agency, but as of this
moment the availability of such agency is somewhat questionable.

3. “The program should avoid exclusionary or coercive tactics or
effects . . .7 (ibid.)

Three mechanisms are used in the proposed program for enforce-
ment of compliance: (1) removal of produet listing from Directory of
* Certified Products; (2) withdrawal of right to affix certification label
and/or imprint; and (3) exclusion from program by termination of
licensing agreement. While Chairman Kirkpatrick cautions that any
enforcement mechanism could be considered “the private assumption
of public power”, it is also obvious that no certification could succeed
without some sanctions against the transgressor, and the steps pro-
posed in the CRI program would seem to be the absolute practical
minimum. ’

4. “The program should be based on clearly defined standards . . .
(ibid.)

CRI Standard No. 1 (pp 21-33) was developed to provide a defini-
tive statement of the quality levels necessary in carpet for consumer
and commercial use.

”»

5. “The standards should be . . . related. to the legitimate purpose
for which the program exists . . . sufficiently general to avoid unes-
sential restraints on . . . imagination and freedom; but sufficiently

precise to insure objectivity in their application and impartiality in
their enforcement.” (ibid.)

CRI Standard No. 1, and in fact the entire Certification program,
was developed in response to suggestions from the Federal Housing
Administration. The standards, therefore, reflect primarily the needs
of FHA for a definition of the qualities of carpet.acceptable for FHA
financing, and secondarily the need of the ordinary consumer for in-
formation upon which she can make an informed choice among the
varieties and qualities of carpet available to her on the market.
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No attempt has been made to stifle the creativity of the carpet manu-
facturer in the development, of esthetic properties which are such an
Important factor in the marketing of the industry’s Products,

6. “While , . . self-regulation May extend beyond 5 concern with
deception . . additional restrajntg on business activity [must not]
contribute to restraints on desirgble forms of competition.” (ibid.)

‘While CRI feels that its proposed program meets thig guideline,
the Commission must make its own evaluation, based op the program
as submitted.

T compliance must he voluntary.” (McLaren, R, W., Assistant
Attorney General, ag quoted in Final Report, Nationa] Commission
on Product Safety, June 197 0, and referred to ip Kirkpatrick speech
cited above) . '

lead to desirable results. The mechanism of enforcement, which the
CRI considers to be a minimym assumption of power, is discussed in
Paragraph 3 above,

8. “A wide cross section of interested Parties should be invited to
Participate in developing a standard.” ( ¢bid.)

Previous experience, by CRI and other s‘vandards-setbing groups, has
pointed up the difficulty of obtaining assistance from “consumers”,
or consumer representatives, in the development, of standards. The
function of setting standards for industria] broducts is highly tech-
nical, and requires the kind of eXpertise not generally available to con-
SUmer representative organizations. However, the apparent lack of
“consumer participation” in the standards development, 1s in faet il-
lusory because this program wag developed at the behest of and in

Cooperation with the Federal Housing Administmtion, and particu-
larly its Architectural and Engineering Division, who in this instance
is clearly in the same situation as the “consumer”, Particularly insofar
as it concerns the brotection of the public interest. Tt jg contemplated

may require, including the specific details of the standard, before it
g0es into operation.

9. “Discrimination must be avoided, Testing Procedures and certifi-
cation should be made available on 5 non-dﬁscrimina;tory basis to all
manufacturers,” (ibd.) ‘ ,

The non-discriminatory basis of the program is expressed in the
Preamble to the License Agreement On pages 2 and 3, where it states
that “Licensor js willing to license any and all manufactyrers -..of
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 carpet to participate in aid Certificatios Program under the 1
nd conditions hereinafter set forib”

~10. __“Uﬁdiie»’vrestr‘ictions“,o’n,".fre'ed_ofm of ‘design should be avoided.
Performance standards are:p‘referablé to material or design specifica-
“tions, and grading systems have less competitive jmpact. than 2 single
standard for approval.” (ibid) e T T
_An earnest effort has been made in the proposed. program to avoid

' 'anyz;“und,lie‘.'restrictions on freedom of design.” Classifications for all”

* carpet types currently manufac ured have been included and provi- -

©“sion has been ‘made for the addition of few fibers or ‘construction -
‘ -methodsdevelopedinthé future. R e
-+ While performance standards have been used to the extent possible
(flammability, colorfastness, delamination, ste.), there are at present -

" no valid performance tests ‘available for such important carpet char-
acteristics as durability and ‘appearance retention. These latter char-
‘acteristics have therefore been dealt with by the use of material speci-
fications—on pile weight and density. - R
Work is continuing—by CRI as well as by other,standa,rdsf-'s_etting )
organizations such as "ASTM-—on the development of true performance
standards for durability and appearance retention. As progress 18"
made in this work, its results will be incorporated in aiir_iendments\‘ to "
the program. : et SRR R
The desirability of a “grading system” over a single standard from
the standpoint of qdmpetitivé"impac"t' has been féc(')’gniZéd in the pro- -
posed: program. Five classes, as defined on pages 28 and 29 of CRT

“Standard No. 1, have been established to represent the range of possiblf_e’;; ’

consumer and commercial applicatibns. The definitions of these Classes -

will be available to the consumer, and will provide her with the kind -

of technical information she mneeds in order to make an informed
urchase. ’ i SO : o

11. “All present or future producers are to have free, unrestricted;
and non-discriminatory access to the program, whether association
members or not.” (FTC Advisory _Opinion Digest, No. 96, October 19,

‘See comment No. 9 above. ,

19. “The association will affirmatively offer and accord to non-
members an equal opportunity for certification at 2 cost no greater
than, and on conditions no more onerous than, those imposed upon com-
parably situated association members for whom comparable services
are rendered.” (ibid.) : I o R

" The License Agreement, set forth on pages 1-20 of the attached pro-

gram, makes no distinction between members of CRI and ﬁOﬁ-members-




»

“s vessavew wain neqUESTS THEREFOR 1685

in either the benefits accorded to licensees, or the obligations required
thereof. Fees for participation in the program, which will be estab-
lished by the CRI Board of Directors, will apply equitably to all
licensees.

13. “A uniform certification mark will be awarded to all who
qualify.” (ibid.)

The CRI certification mark (label and/or seal) has not yet been
designed ; but its use and appearance will be uniform for all licensees,
whether or not they are members of CRI.

14. “General supervision of the certification program will be vested
in a policy board, or committee, substantially representative of all
producers, such board, or committee, to have, among its other duties,
the responsibility for ensuring non-discriminatory access to the pro-
gram.” (¢bid.)

The proposed program assigns the responsibility for general super-
vision to the Board of Directors of CRI. Non-members of CRI are not,
of course, represented on the Board ; but the necessity for the Board to
operate within the legal framework established by the License Agree-
ment—which prescribes the non-discriminatory character of the pro-
gram—will protect the interests of all participants.

On the basis of adherence to the above guidelines, we submit that the
proposed CRI Certification Program should meet any possible objec-
tion the Commission may raise; however, we are receptive to sugges-
tions if the Commission feels that a modification should be made so
long as the suggestions are within the realm of feasibility and enforce-
ability. We submit further that the advantages of such a program-—to
the ordinary consumer, as well as to the Federal Housing Administra-
tion at whose request it was developed—far outweigh any remote
possibility of the lessening of competition.

Because of the importance of this proposed program to the overall
mortgage financing program of the Federal Housing Administration,
we believe the FHA would join with us in urging the Commission to
grant an advisory opinion on this submission. We refer you to
Mr. Porter Driscoll, Director of the Architectural and Engineering
Division, FHA, for further information on their position in this
matter.

The staff and members of the Carpet and Rug Institute stand ready
to confer with the Commission staff, or to provide any further infor-
mation desired.

Sincerely yours,
(S) ‘Groree E. Pauwss,
President.
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Proposal To Publish and Distribute to Manufacturers of Com-
peting Product Lines Sold in the Automotive Aftermarket a
Composite Interchange Which Will Show the Interchange-
ability of Their Products With Parts Produced by Original
Equipment Manufacturers and With Each Other. (File No.

713 7028)
Opinion Letter

June 25, 1971
Dear Mr. TWEDDLE: '

This is in further response to your request of March 23, 1971, for
Commission advice concerning your proposal to publish and distribute
to manufacturers of competing product lines sold in the automotive
aftermarket a composite interchange which will show, by part number
only, the interchangeability of their products with parts produced by
original equipment manufacturers and with each other.

The Commission has given careful consideration to your request and
has concluded that implementation of your proposal to publish and
distribute a composite interchange under the circumstances described
in your correspondence would not warrant a proceeding under the laws
it, administers, providing the following conditions are observed :

1. A1l manufacturers of competing product lines for resale in the
automotive aftermarket will, in fact, be accorded an equal and continu-
ing opportunity to participate in the program you have proposed.

9. The part number references contained in the proposed publication
are not used in a manner as would result or be likely to result in the
unlawful stabilization of existing pricing structures’ within the
industry.

By direction of the Commission.

Letter of Request
MarcH 23, 1971
Dear Mr. ToBIN: ‘

T am the Assistant to the President of the Tweddle Litho Company,
and T am taking this opportunity to request from you an advisory
opinion, in writing, on a service that we are planning to offer.

The following background information is needed to give you a full
understanding of why 1 am requesting your opinion.

T was in Chicago on March 9, 1971, and attended a M.E.M.A. Lunch-
eon, whose speaker, was a substitute guest speaker from the Federal
Trade Commission. At the end of his speech he suggested that if any-
one had anything that might give them reason to doubt the legality
of certain actions to contact the Federal Trade Commission for their
advice.



I have had reason to call the Federal Trade Commission in Cleve-
land, Ohio and talked to a Mr. Leslie Spisak your Attorney there. He
said, after explaining my query, “that he did not see any illegality in
it but suggested that I write to you for an advisory opinion prior to
proceeding.”

The service that we are planning to offer has to do with the Auto-
motive Aftermarket. In the automobile market there are two (2) main
markets. One is original equipment manufacturers, to be referred to as
O.EM. (Ford, G-M., Chrysler and AMC.) The second is the Auto-
motive Aftermarket, which is made up of approximately 8,500 manu-
Tacturers of replacement parts all of various sizes. These companies
make parts for replacement in cars, trucks, etc. For example, when a
fan belt breaks in your new car you may go to a Gas Station or Jobber
to buy a new one rather than to the dealer you purchased the car from.
To give an approximation of size, A.S.I.A. claims its members’ gross
sales amount to $26,000,000,000.00.

All manufacturers make different replacement parts, no one manu-
facturer makes all of them ; however, there may be ten (10) manufac-
turers of one part. These manufacturers find the O.E.M. part and do
engineering work on it and then develop their own part which is
equivalent to the O.E.M. part. They then assign their own part num-
ber to this part, and from this create an O.E.M. number to their own
number interchange.

Example
O.E.M. . Manufacturer (4)
1234 A 789 D
71146 B 790 D
7478 C 791 D

This gives them a cross-reference to O.E.M. part numbers when they
sell their parts to Warehouse Distributors, who in turn, sell to Jobbers
who then sell to retail Gas Stations and the general public. The con-
sumer may come to a Jobber that carries Manufacturer A’s product he
may have a Ford part number 1234 A. The Jobber does not stock Ford
parts, only A’s, so he looks in the interchange and finds the appropriate
part number and sells the consumer Manufacturer A’s equivalent part.

The next phase of interchanging is that all manufacturers must
interchange to each others part number; i.e., Manufacturers A, B, C,
D, and E, must interchange to O.E.M. and to each other. This happens
because a consumer may have already had the part replaced by some
other manufacturer, goes to a Jobber that does not handle the manufac-
turer’s product but his competitors. This means that there must be both
competitive as well as O.E.M. interchanges.

Our company plans to offer the following computer service along
with computerized typesetting and printing of and distribution of
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the interchanges. We plan to use this service to open doors for the larger
typesetting and printing jobs within each manufacturer.

This service consists of our offering to all manufacturers of compet-
ing product lines. Those that don’t want it won’t have to use it. My
personal opinion is that the smaller manufacturers will and the larger
ones that have O.E.M. information more readily available will not.

Each manufacturer will feed to us his O.E.M. part number inter-
change and feed new numbers as they appear. We will sort on the
computer based upon O.E.M. number sequence and printout in the fol-
lowing format :

OEM __ —- -- 1234D

- — 1789
— - -—— 348
- 9710

——— 8391 A
— N 1934 Z

HuQwk

From this we can generate more accurate O.E.M. to manufacturer
interchanges, also by computer sorts competitive interchanges for each
manufacturer. Our Company would then via computer typeset and
print all interchanges.

We feel that this service will accomplish the following:

A. Cut down on manufacturer’s manpower.

B. Clean up all existing interchanges.

C. Cut down on production time.

D. Save money to the manufacturers.

T. Save time and trouble to the consumer.

F. Make manufacturers more competitive and save consumer’s
money.

G. Give our Company added volume.

H. Give our Company a better chance to do more volume.

Your kind consideration of the above information will be appreci-
ated and should your advisory opinion prove favorable it would be ex-
tremely beneficial to all parties concerned.

T am forwarding carbon copies of this letter to Senators Hart and
Griffin from Michigan so that T may also have their reaction to this
planned service. '

Sincerely,
TweppLe Lrrio CompaNY,
(S) Micuaer E. TwepDLE,
Assistant to the President.
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Earnings and profits . . . . ... ... ..... 39, 259, 265, 358, 541, 1313
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Importing, selling, or transporting flammable wear .. 1,14, 29, 32, 36, 252,

255, 376, 379, 383, 387, 517, 521, 585, 693, 701, 949, 953, 956, 973,
1084, 1092, 1095, 1125, 1133, 1137, 1140, 1144, 1148, 1151, 1155,
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Distributive outlets . . . . . . ... ... oo oL 525
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from order denying so-called Mississippi River Treatment for
certain subpoena specifications and granting such treatment as
to certain other specifications . . . ... ... ... . 0000, 1566
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reconsideration . . .. ... ... ... ... L. . 1566
Vacating hearing examiner’s denial of protective order on
subpoenaed material . . .. .. ............ e e e e 1566
Interlocutory orders with opinions:
Denying —
Petition for reconsideration of Commission’s decision on grounds
ofambiguity . .. .. ... ... . ... ... . .. ... 1576
Petition that case be reopened for purpose of suspending effective
date of Paragraph Three of the.order . . . . ... .. ....... 1560
Request by respondent that Commission assign him free defense
counsel . .. ... .. e e e 1557

Request for permission to file an interlocutory appeal from hearing
examiner’s ruling striking the testimony of Commission
attorney-investigator . . . . .. ... ... ... . ... ... 1564

Respondent’s motion for issuance of a subpoena duces tecum ... 1562

Respondent’s petition for reconsideration of denial for extension of
time to comply with provisions of order to construct a plant for

the manufacture of low density polyethyleneresin . . ... ... 1572
Granting complaint counsel’s motion for issuance of subpoena
ad testificandum directed to a government official . . . . . e e . 1562
Vacating initial decision on motion for partial summary judgment
and remanding case to hearing examiner . ... ... ........ 1556
Invoicing products falsely . . ... ... .. e 17, 248, 390, 395,
398, 514, 582, 697,1130
Jobs and employmentservice . . . . .. ... ... ... 303, 1428
Legal requirements, misrepresentingasto . . . ... ... ...... 963, 1088
Limited offers or supply, advertising falselyasto ... ... .. 187, 484; 492
Lottery selling, devicesfor . .. .. ................... 454, 492

Maintaining resale prices:

-
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Page
In favor of price maintainers ............ ..ot 1245
Refusal tosell ... oviviecneeeeetonnneroaneseesnensennnns 1104
Systems of eSpionage . ... ..o v rii it 556, 1183
Manufacturer, dealer falsely representingselfas .................. .. 1254
Medicinal, therapeutic, healthful, etc. ..... 187, 502, 709, 1099, 1250, 1265
Misbranding or mislabeling: ’
Composition of product — :
Fur Products Labeling Act .. ... 17, 248, 390, 395, 464, 508, 697,1130
Textile Fiber Products Identification Act ................... 9, 371,
706, 985, 1122, 1325, 1331
Wool Products Labeling Act ................. 464, 578,1331, 1551 '
Statutory requirements —
Fur Products Labeling Act .. ....... 248, 390, 398, 508, 514, 582, 697
Textile Fiber Products Identification Act ................. 4,9, 371,
706, 985, 1122, 1325, 1328
Wool Products Labeling Act ................. 578, 690, 1331, 1551
Misrepresenting business status, advantages, or connections:
Collection agency, fictitious ........ ... i 963
Financing activities ......... ... . ol 541,1313
Government connection . ..........eieiitit et 1088
Government endorsement . ... ......cieeeraras ettt 963
Individual’s special selection or situation . . .......... ... ... 484
NabULE « o oottt it teeeaeeneeseneaseanansosseneeanennns 1265
Personnelorstaff . ....... ..., 541, 709, 963, 1313
Producerstatusof dealer .. . .. ...ttt 1254
QuUalification .. .. v ovvitii it ... 1313
Size, extent or equipment .. ....... ..o 1313
Misrepresenting oneself and goods:
Condition of goods .. ...c.vieer i .. 1169,1173
Connections or arrangements with others . ........ . 1016
Dealer or seller assistance . . . ... ...t 39, 265, 358,1169, 1173
Demand for or business opportunities . ............ ... 0. 1428
Earningsand profits . . . ... ....... . it 39, 259, 265, 358, 541
Free goods . . .. oo vvvnneeenceneenneanennnnannns e 990, 1004
Guarantees . . ...... 39, 187, 203, 484, 562, 570, 1016, 1254, 1265, 1304
“Hypoing”’ temporary increase of broadcast audience . ...... e 211
0 1 00 1 2 990, 1004
Individual’s special selection or situation .. .............. 492, 570, 990,
1004, 1016, 1254, 1304
Jobs and employment ... .... et i et 1428
Legal requirements . ........c.ceoenininerntiraintar it 1088
Nonprofit character . . ... ... vttt 331
Prices, terms and conditions .. ........ ... o i 60
Prizecontests . . ... .o oi ittt 484, 492, 606, 616, 1304
Qualities or properties ............ 187, 259, 484, 680, 709, 1265, 1272
Quality of product . . . .. v i ii e 39, 259, 358, 570
QUANEILY .. ..vvei et et 1169,1173

Refunds . ......c....... T 265, 562



DECISIONS AND ORDERS

Page
Scientific or other relevant facts ................0c........ 709, 1265
Selection orsituation . .. ....... ... ... 990
Special or limitedoffers........................ 187, 484, 562, 1304
Special selection .............. ... ... . 990
Statutory requirements 358, 676, 959, 978, 1016, 1112, 1116, 1195,1254
BUIVEYS . ot 5 1004
Terms and conditions ....... 60, 187, 203, 265, 340, 347, 358, 401, 484,
) 570,1004, 1016, 1112, 1116, 1304, 1428
Tests, purported . ........... ... .. 680
Misrepresenting prices: ) ] )
Additional costs unmentioned . . .............. ... ... . . ... 541, 562
“BAIL” L 203, 1254, 1304
Comparative ................ ... ....... . .. .. 203, 492, 562, 1304
Demonstration reductions . ........................ 484, 1016, 1254
. Exaggerated as regular and customary . . . .. B B & 1
Retail as cost, etc., or discounted ................00urni. ... 562
Terms and conditions ... ... 541, 570, 676, 959 1004, 1016,1178,1195
Usual as reduced or to be increased . .........0........ 203, 484, 562,
570, 990, 1004, 1016, 1254
Misrepresenting promotional sales plans — “hypoing” . .............. 211

Modified orders:
Previous order, 50 F.T.C. 1070, modified by further requiring
respondent to cease (1) failing to disclose that its courses will not
qualify students to take the bar exams, (2) using the word
“college” without disclosing that respondent is a correspondence
institution and (3) offering to confer any standard
lawdegree . ... ... ... 307
Previous order, 80 F.T.C. 1083, modified by further requiring
respondent to disclose that its courses, alone, will not qualify

students for a bar examination .................. ... ... ... 1272
Monopoly, combining or conspiring to maintain . .................. 525
National organizations, using endorsements falsely ................. 353
Nature, misrepresenting as to . . .. ... ..o ou e e e s, 1265

Neglecting, unfairly or deceptively, to make material disclosure:
Composition of product — :
Textile Fiber Products Labeling Act ................ 4,9, 3171, 985,

1122, 1325,1331

Wool Products Labeling Act . ............................. 1551
Prices . ..ot 46, 484, 492, 502, 541, 562
Sales contract, right-to-cancel provisions ............... 187, 265, 358,

401, 492, 990, 1004, 1304, 1428
Statutory requirements:

Fur Products Labeling Act .. ........................ 17, 248, 390,
395, 398, 508, 514, 582, 697

Textile Fiber Products Identification Act ............. 4,9, 371, 464,
706, 985, 1122, 1325, 1328

Truth in Lending Act .. ........ 60, 297, 340, 347, 358, 527, 532, 570,

676, 959, 978,1016,1112,1116, 1178, 1254
Wool Products Labeling Act . ............ 464, 578, 690, 1331, 1551
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Page
Terms and conditions . . . . . . . . . v ittt e e 60, 297,
340, 347, 358, 401, 484, 492, 527, 532, 570, 606, 616,
: 676, 959, 1004, 1016, 1112,1116, 1178, 1254, 1304, 1428
Nonprofit character, misrepresentingasto ... ........... 331, 1297

Opportunities . . . . . .« o . ittt e 303
Organizing and controlling sellersuppliers . . ... ... ......... 1344
Personnel or staff:

Advertising falsely or misrepresenting . ........ 541, 709, 963, 1313
Practical nursing . . . . . . .« i ittt 303
Premiums and prizes, advertising falsely . . . . . ... .. .... ... 606, 616
Preventive or protective . . . . . . . .. .. oo oo oo e 1250
Price cutters, discriminationagainst . . . . ... ... . 0 o000 556
Prices:

Additional costs unmentioned . . . . . . ... ..o 0oL 541, 562

Advertising . . . . ... .. oo 340, 3417, 358, 527, 532, 570, 676

R 2 2T 203, 401, 1254, 1304

Comparative . . . . i .o v v vt 46, 203, 492, 562, 1304

Demonstration reductions . . . . . . . ... ... . .... 484,1016,1254

Discountsavings . . . . . . .. v o000 e e e e e e e e e 46

Exaggerated as regular and customary . ... .. 46, 358, 492, 1304, 1313

Neglecting . . . . ... ..o 46, 484, 502, 541, 562, 676

Regularselling . . ... ... ... ... ... ..., e 1104

Repossession balances . . . . . . ... .. . oo 203

Retail as cost, wholesale, discounted, etc. . .. ... ... ........ 562

Salesbelowecost . . .. ... ... ........ e e e e e 603

Terms and conditions . . . . . ... ... ... 297, 340, 347, 527, 532, 541,

570, 676, 959, 978, 990, 1112, 1116, 1195, 1254

Usual as reduced, special, etc. . . 46, 187, 203, 484, 562, 570, 1016, 1254
Prize contests, advertising falsely . . . . . ... ... 484, 492, 606, 616, 1304
Producer status of dealerorseller . . ... ... .............. 1254
Professional or scientificstatus . . . . . . . . ... o o oo 307
Promotional enterprises . . . . . ... ... 327,1158
Promotional salesplans . . . . ... ... ... 401, 606, 616
Publication services — nonprofit organization . ............ .. 1297
Qualities or properties of product or service, misrepresenting as to:

Cleansing/purifying . . ... ... ... ... 619, 625, 631

Corrective, orthopedic, €6C. .« « v - v v v v v v vt e e e 1265

Cosmetic or beautifying . .. .. e e e e e e e e e e e e 323, 680

Durability or permanence . . ... .. ........ e e ... 484

Economizingorsaving . ... . ... ...ttt 570

Educational, informative, training . . . . . .. .. ... oL 303,1272

Medicinal, therapeutic, healthful,etc. .. ... ... 502, 709, 1250, 1265

Reducing, non-fattening, low-calorie,ete. . ... ... .. ... ..... 187

Rejuvenating . . . . . . . v o vt i it s e e 323

Sizeandextent . . . . . . v ittt e e e e e e e 1313
Quality of product or service: ' _

Advertising falsely . . . ... ... ......... 259, 358, 502, 686, 1099

Misrepresentingasto . ................ 39, 259, 358, 570,1313
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» Page
Quantity, misrepresentingasto ....................... 562,1169,1173
Rebatesordiscounts ............. ... ... . ... .. ... . . .. .. 593, 598
Reducing, non-fattening, low-calorie, ete. .................... 187, 1099
Refunds, repairs, and replacements ............. .. ...... . 265, 502, 562
Rejuvenating ........................ e 323
Repossession balances . ........... ... ... ... ... ... 203
Restricting competitionin buying ...................... . . . ... .. 1344
Retail as cost, wholesale, discounted, etc. ......................... 562
Safety of product ............... o 353
Sales below oSt . . ... 603
Sales contract, right-to-cancel provision . . . . . . . 187, 203, 265, 358, 401, 484,
570, 990, 1004, 1016, 1304, 1428
Scientific or other relevant facts ....................... 307, 709, 1265
Securing agents or representatives by misrepresentation: earnings . . . . ... 541
Securing information by subterfuge............ ... ... .. ... .. .. .. 331
Securing orders by deception . . ................... .. . . ... .. 317,1313
Securing signatures wrongfully .. ... e 187, 331, 401, 484, 1428
Selling beloweost ...................... ettt e 603
Shipping, for demand, goods in excess of or without order . .. ......... 317
Simulating another or product thereof:
Court documents . ........ ... .. 541
Government insignia, stamps, questionnaires, ete. ................ 1088
* Size, extent orequipment ............. ... ... L. 1313
Size or weight ...... e e e e, 53
Special or limitedoffers . .. ....................... 187, 484, 562, 1304
Special situation .......................... .. e . 1016
Specifications or standards conformance . ............... 353,1169, 1173
Spying on and reporting price cutters .......................... .. 556
Standards, specifications, orsource ..................... e 53

Statutory requirements:
Fur Products Labeling Act ... 17, 248, 395, 398, 508, 514, 582, 697, 1130

Textile Fiber Products Identification Act ............ 9, 371, 464, 706,
985, 1122, 1325, 1328, 1331
Truth in Lending Act . ............. 297, 340, 347, 358, 527, 532, 570,
676, 959, 978, 1016, 1112, 1116, 1178, 1195, 1254
Wool Products Labeling Act ............... 464, 578, 690, 1331, 1551
Suppliers and sellers . . . . .. e e e e e e 1163
Surveys, misrepresentingasto .. ................. ... . ... ... 990, 1004
Television depictions:
Using deceptive techniques in advertising ........... 619, 625, 631, 686
Terms and conditions, misrepresenting as to:
Advertising .......... 187, 203, 265, 401, 570, 1016, 1254, 1304, 1428
Goods ... 187, 358, 1304, 1428
Neglecting .................. 297, 340, 347, 358, 527, 532, 570, 606,
616, 959, 978,1112,1116, 1254, 1428
Prices.................. 297, 340, 347, 358, 527, 532, 541, 570, 676,

959, 990, 1004, 1016, 1112, 11186, 1178, 1254
Sales contract ......... 203, 265, 401, 484, 570, 990, 1004, 1016, 1304
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Page
Tests and investigations . .. . ... e e 680
Textile Fiber Products Identification Act:
Composition ......... oo 4,9, 371, 464, 706, 985, 1122, 1325
Guaranties, furnishing false ......... ... oo 578
Misbranding or mislabeling ........... 4,9, 706,985,1122,1325,1328
Neglecting .. ..couveemrvvernnnnnnee. 4,9, 371, 464, 985, 1122, 1325
Statutory requirements ... ......-.-.. 4,9, 706, 985, 1122, 1328, 1331
Threatening disciplinary action . ........coeerniiaiianrenieees 1104
THME i DUSINESS « e v v e ev e ee s smmaiasaaaoasasnaeacssannaansns 1313
Truth in Lending Act:
Advertising falsely . ......... ..ot 297, 340, 347, 358,
570, 959, 978, 1016, 1116, 1254
Financing . . .« v oceene o nnaennens 297, 340, 347, 358, 527,
. 532, 570, 676, 959, 978, 1016, 1112, 11186, 1178,1254
Misrepresenting .. ......c.ooeeeataeeceran - 60, 297, 347, 358, -
: 676, 959, 978, 1016, 1112,1116, 1178, 1254
Neglecting . .......... ... 340, 570, 676, 959, 978,1016,1112,1116
Prices .. .........- 340, 358, 527, 532, 570, 676, 978, 1016, 1112, 1254
Statutory requirements . .. e 60, 297, 358, 527, 532, 570, 676,
959, 978,1016,1112, 1116, 1178, 1195, 1254
Terms andconditions . ........c.ceeeennennnns 297, 340, 347, 358,

5217, 532, 570, 676, 959, 978, 1112, 1116, 1195, 1254
Unfair methods or practices, etc., involved in this volume:
Acquiring corporate stock or assets.
Advertising falsely or misleadingly.
Aiding, assisting and abetting unfair or unlawful act or practice.
Boycotting seller-suppliers.
Coercing and intimidating.
Combining or conspiring.
Controlling, unfairly, seller-suppliers.
Cutting off access to customers or market.
Dealing on exclusive and tying basis.
Discriminating in price.
Enforcing dealings or payment wrongfully.
Furnishing false guaranties.
Furnishing means and instrumentalities of misrepresentation or deception.
Importing, selling, or transporting flammable wear.
Interfering with competitors or their goods.
Invoicing products falsely.
Maintaining resale prices.
Misbranding or mislabeling.
Misrepresenting oneself and goods — business status, advantages or
connections — goods — prices.
Neglecting, unfairly or deceptively, to make material disclosure.
Securing agents or representatives by misrepresentation.
Securing information by subterfuge.
Securing signatures wrongfully.
Selling below cost.
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Shipping, for'payment demand, goods in excess of or without order.
Simulating another or product thereof.
Using deceptive techniques in advertising.
Using misleading name — vendor. ‘
Using, selling, or supplying lottery devices.

Using:
Deceptive techniques in advertising . ............... 619, 625, 631, 686
Misleadingname ............................ . 303, 307, 541, 1297
Selling, or supplying lottery devices . ....................... 454, 492
Usual as reduced, special, prices . . .. ............. 46, 187, 203, 484, 562,

570, 990, 1004, 1016, 1254

Wool Products Labeling Act: :
Composition ............ ... ... 464, 578, 1313, 1551
Misbranding or mislabeling .................... 578, 690, 1331, 1551
Neglecting . .........couuuemnennnn. .. 464, 578, 690, 1331, 1551



ADVISORY OPINIONS AND REQUESTS THEREFOR

File
Number
Acquisition of concrete and block producer by cement
and aggregate producer . . . . . .. ... .......... (713 7008)
Advertising:
Book aboutinvesting . . .................. (713 7012)
Foreign origin disclosure .. ... .. .. P (713 7020)
Freeballoon ......................... (713 7011)
In-store promotional plan . .. ... (708 7116) 1653, (713 7017)
Reciprocal . ......................... (713 7019)
Slide projection . . . .. ... ............... (713 7022)
Weekly menu-recipecoupon . .. ............. (713 7006)
Advertising device called Vectograph . ... ..... ... (713 7025)
Advertising plan, reciprocal — no opinion . . .. ... ... (713 7019)
Automotive parts, interchangeability of; dissemination
ofinformationon . . . ... ... .............. (713 7028)
Book about investing — advertising for . .. ........ (713 7012)
Certification Program:
Quality ............ e e e e e e e (713 7026)
Standard .. ............... e e e (713 7002)
Clayton Act:
Sec. 2 — Discriminating in price —
Sec. 2(d) and 2(e) — Promotional Assistance —
Proportionally equal treatment . .. .. ... ... (703 7117)
Tripartite promotional assistance —
Advertising in free weekly . . ... ........ (703 7116)
Free distribution of weekly magazine . . ... . (703 7116)
Menu-recipe-coupon advertising . .. ... ... (713 7006)
“PostAds” at point ofsale . ........... (713 7017)
Reciprocal advertising . . ............. (713 7019)
Shopping cart displays . . .. ........... (713 7024)
Slide projection advertising . . .......... (713 7022)
Coats, leather; imported from Spain . . . .. ........ (713 7020)
Contest, game of chance — “‘Play the STOCK MARK-IT” (713 7013)
Dealer purchase stimulation plan — no opinion . . . . . . . (713 7021)
Debt collection; form letters, marketingof . .. ... ... (713 7023)
Denial of petition for reconsideration of
prior advisory prior advisory opinion, 77 F.T.C. ... .. (703 7117)
Device, electric operated advertising . . . .......... (713 7025)
Device, electric relay control . . . .............. (713 7016)
Diamond, synthetic .. .................... (713 7014)
Dissemination of information regarding interchangeability
of automotiveparts . . . . ... ... ... ...... « .. (713 7028)

Page
1637

1676
1627
1622
1610
1625
1649
1602
1671
1625

1686
1676

1680
1628

1677

1653
1653
1602
1610
1625
1667
1649
1627
1617
1633
1665

1677
1671
1607
1601

1686

1707
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File
Number
Federal Trade Commission Act:
Sec. 5 — Deceptive Advertising —
“Free” balloonoffer . . .. ............... (713 7011)
Satisfaction guaranteed . ... ............. (713 7012)
Use of word “Diamonflare:” to describe .
syntheticdiamond . ... ... ............. (713 7014)
Sec. 5 — Deceptive Practices — : .
Misrepresenting — Goods: Guarantees . . . ... ... (713 7012)
Sec. 5 — Trade Restraints — ‘
Promotional assistance plans —
Advertising in free weekly magazine ... ... .. (703 7116)
Shopping cart displays . . . .. ... ........ (713 7024)
Slide projection advertising . . . .. .. ... ... (713 7022)
“PostAds” at pointofsale .. ............ (713 7017)
Foreign Origin:
Disclosure not required —
Advertising, newspaper .. ... .. ... (713 7020) -
Beyond requirements of Bureau of Customs . .. .. (713 7016)
Form letter, debt collection, marketingof . .. .. .... (713 7023)
“Free’ distribution of weekly magazine . . . . . ... ... (703 7116)
“Free” offer,balloon . ... ................. (713 7011)
Game or contest — “Play the STOCK MARK-IT” . .. .. (713 7013)
Interchangeability of automotive parts; dissemination
of informationregarding . . . . .. ... .. ... .. (713 7028)
Jewelry: Use of word “Diamonflare” in marketing
synthetic diamond . . .. ... .. ... .. 0o (713 7014)
Mail order business involving advertising and sale of
dietary information and calamine lotion . . . . .. .. .. (713 7009)
“Play the STOCK MARK-IT,” game of chance . . . . . .. (713 7013)
Promotional assistance plan, tripartite . . . . .. ... ... (703 7116)
' (713 7006)
(713 7017) 1610, (713 7019) 1625, (714 7022) 1649, (713 7024)
“PostAds” at pointofsale . . ................ (713 7017)
Quality certification program; carpet industry . . ... .. (713 7026)
Reciprocal advertisingplan . . . .. ... ....... ... (713 7019)
Report on movement of advertised products . . . ... .. (713 7017)
Sales report on advertised products . . . . ... ... ... (713 7017)
Soft drink — free balloonoffer . .. .. .. ... ... ... (713 7011)
Standard certification program . .. ... ... ... ... (713 7002)
Synthetic jewel . . . ... .. e e e e e e e e e e (713 7014)
Tripartite promotional assistance plan . . . . .. ... ... (703 7116)

(713 7006) 1602, (713 7017)
(713 7019) 1625, (713 7022) 1649, (713 7024)
Vectograph;saleof . . . .. ... ... ... ... ... (713 7025)

Page

1622
1676

1601

1676

1653
1667
1649
1610

1627
1607
1665
1653
1622
1617

1686
1601

1669
1617
1653,
1602,
1667
1610
1680
1625
1610
1610
1622
1628
1601
1607,
1610,
1667
1671



ADVISORY OPINIONS AND REQUESTS THEREFOR

File
Number
Proposal to distribute free to retail outlets a weekly
MAGAZINE@ . . . v v v v vt et e e e e e e e e e . 703 7116
Denial of petition for reconsideration of prior advisory opinion
regarding proportionally equal treatment of retail

cooperatives and nonaffiliated retailers . . . . .. .. ... 703 7117
Legality of proposed standard certification program .. . . . . 713 7002
Legality of promotional plan involving a weekly menu-

recipe-coupon featuring supplier advertising . . . .. ... 713 7006

Proposed acquisition by a cement and aggregate producer

of certain assets of a producer and seller of concrete and

block, and dry building materials . . .. ... ... .... 713 7008
Implementation of a mail order business involving advertising

and sale of dietary information and calamine lotion

asaremedy foracne ... ... ........ ... .... 713 7009
Advertisements offering a free balloon displayed at the point

of sale to promotesoft drinks . ... ... ......... 713 7011
Proposed advertising for a book about investing . . . . . .. 713 7012

Legality of game or contest called “Play the STOCK MARK-
IT,” wherein contestants try and select five stocks
from a list of fifty stock on the NYSE which will show
the greatest appreciation during the two-week period

ofthecontest . ... ..................... 713 7013
Use of word “Diamonflare” in marketing a product which
is not a natural diamond .. ... .............. 713 7014

Foreign origin labeling requirements before electric relay
control devices imported from West Germany may be
sold in United States . . ... ................ 7131076
Legality of proposed advertising and promotional plan which
contemplates the placing of “PostAds’ within retail
outlets at the point of sale of the supplier’s products, and
compensation to merchants for “reporting on a historical
and current basis the shelf movement of the advertised

product” . . ... ... .... e 713 7017
Legality of proposed reciprocal advertising plan ... .. .. 713 7019
Disclosure of foreign origin in newspaper advertisements . . 713 7020

Proposed dealer purchase stimulation plan whereby dealers

earn points in order to quality for an expenses paid

trip . ... e e e e e e 713 7021
Proposal to provide packagers of food and grocery products

with slide projection advertising of their products in

retailoutlets . . ... ... ... ............... 713 7022
Marketing of form letters to be used in debt collection
activity . . . . .. ... . o e o o e e 713 7023

Page

1653

1677

1628

1602

1637

1669

1622
1676

1617

1601

1607

1610
1625
1627

1633

1649

1665

1709
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LISTING

File
: Number
Legality of promotional assistance plan whereby grocery

products will be advertised on shopping carts of

retail grocerystores . . ... ... .............. 713 7024
Legality of plan to sell a patented, electric-operated, adver-

tising device called a Vectograph to suppliers for their

advertising use with the retailers of their products . ... 713 7025
Proposed quality certification program for the carpet

industry . ........... ... ... ..... e e e 713 7026
Proposal to publish and distribute to manufacturers of com-

peting product lines sold in the automotive aftermarket, a com-

posite interchange which will show the interchangeability of

their products with parts produced by original equipment

manufacturers and witheachother . ... ... ... ... 713 7028

Page

1667

1671

1680

1686



