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BOHDEN, INC.
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SEC. :2 (a) OF THE CLA YTQN ACT

Docket 8809. Complaint , Mar. 1970-Dccisi.r,

Order adopting the initial decision of the hearing exar
complaint against a Kew York City seller of ice
des::ert.s in the Litte Rock , Ark. , area which char
liehyeen competing retailers. Newly discovered ev
spondent had omitted certain 1Jasit pricin inform
fnrnished on the Commission s invcst: ational rCfJu'

COl\fPI,AINT

The Federal Trade Commission, having reason to believe that 1'C-

spomlent Borden, Inc. , has violated the provisions of subsection (a)
of Section 2 of the Clayton Act (U. , Title 15, Section 13) as

amended by the Robinson-Patman Act, approved .Tune 19, 1936
hereby issues its complaint charging as follows:

PAHAGlL\PH 1. Respondent Borden , Inc. , formerly The Borden Co.
and hereinafter referred to as "Bol'dcn " is a corporation organized
existing and doing business under and by virtue of the Jaws of the
State of New J erscy with its principal offce and place of business

loeated at 350 l\Iadison Avenue , N ew York, N ew York.
\n. 2. Hespolldent Borden is a holding and operating company

having 011 Deeember 31 , 1H67, a 100 pcrcent voting pO\vcr in approx-
imately 22 subsidiary corporations.

ncspollch nt Borden has approximately 200 plant,s in the Unit.ed
Stc1tes and Canada that arc Inuwlged by Ii\'c operating division . A
di versified dairy

!""' ;'''''

''. including vil'tlmlly all branches thereat 
conducted by B( airy and Services Di vision (formerly the
::Iilk and Ice C \Tision). For this division , Bordcn s chief

- de name is " Borden also uses several othcr labels, in-

ding "Glacier
espondent HI

roc-ei villg sLat
)ution depots

ich it sells and
Ol'dell net

58R 4:2() O;)6 in -- ,

, maintains and operates a large number
essing and manufacturing plants and dis-
1 varjous States of the United States from
es it.s said products to purchasers.
amounted to $1 669 399 in J 968

.. -.--.. $1 545 509 820 in 1966.
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P Alt. :J. Itespondent Borden sells ice cream and other frozen des-
sert products of like grade and quality to a large number of pur-
chasers located throughout the States of the United States, includ-
ing the States oJ Arkansas and Texas, fOT lise, consumption or resale
therein.

PAll. 4. In the course and conduct of its business, respondent
Borden is now , and for many years past has been, transporting raw
milk, or causing the same to be transported, fronl dairy farms and
other points of origin to said respondent's receiving stations, proc-
cssing and manufacturing plants and distribution depots located in
states other than the state of origin. 

Respondent Borden is now, and for many years past has been
transporting ice cream and other frozen dessert products, or causing
the same to be transported, from the State or States where such
products are manufactured or stored in anticipation of sale or ship-
ment to purchasers located in other States of the United States.

Hespondent Borden also sens and distributes its said ice cream
and other frozen dessert products . to purchasers located in the same
states and places where Huch products are manufactured or stored in
ant-ici pation of sa1c.

An of the matters and things , including the acts, practices, sales
and distribution by respondent Borden of its said ice cream and
other frozen dessert products, as hereinbefore alleged, were and are
perform( d and done in a constant Cl1rrent of commerce, as "com-
merce" is defined jn the Clayton Act.

PAH. 5. Hespondent Borden sells its ice cream and other frozen
dessert products to rctai1ers. Rorden s retailer-purchasers resell to
consumers. :;Iany of sajd respondent's retailer-purchasers are jn com-
pntition with other retailer-purchasers of Borden.

PAIL 6. In the course and conduct of its business in commerce, re-
spondent Borden has discriminated in price in the sale of ice cream
and other frozen dessert products by selling such products of like
grade and quality at different prices to different retailer-purchasers.

Beginning on or about Ivlay 4, 19G4, Borden has discrinlinated in
price in the sale of said products by charging many rctaiIer-pur-
ch::.se1's , who were and are in competition with the retail stores of
The Kroger Co. s Little Hoek cljvision (a,pproximately B7 ICrogel'
stores Ioeated in the States of Arkansas and Texas), higher prices
than it charged ICroger s said retail stores. For example, such diffcr-
enees in pJ'ice often ranged in excess of 10 cents per half ga.Jlon unit
of ice cream , resulting in discriminations ranging as high - as 23 per-
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cent and more off the price paid by the competitors of the Kroger
retail stores.

PAR. 7. The effect of .such discriminations il price by respondeI
Borden in the sale of ice cream and other frozen dessert produc

has been or may be Llly to lessen competition or tend to
create a monopoly iI ,f said products or to injure, destroy
or prevent eompetiti " retailers that paid higher prices and
competing ICroger s paid lower prices for Borden s said

products.
PAR. 8. The discri,

lation of subscctim

amended.

JJiT. F. P. FavaTel/a, Afr. John J. Mathias , Mr. Rafe H. Otoe and
Mr. John 0 hanian supporting the complaint.

AiT. H. BlaiT White and Mr. Wiliam G. Schaefer, Jr. , Sidley 
Austin Chicago, II!. JJlr. Walter. W. Kocher Borden, Inc. , New
York , N. , attorneys for Bordcn , Inc.

n price, as herein alleged , are in vio-
Section 2 of the Clayton Act, as

INITIAI UISlON BY ELDON P. SCI-IRUP , IIEARING EXAMINI'J

::IAY , 1071

S'IATEMI' OJ!' Tl-IB PHOCEEDINGS

The Federal Trade Commission on March 9 , 1970, issued its com-
plaint charging respondent Borden, Inc., with violation of Section

2 (a) of the amended Chlyton Act. Answer was filed April 15, 1970.

Stenographically reported prehearing conferences were held in
Washington, D. , on May 14, June 17, August 27, October 12 and
N ovemher 16 , 1970. Complaint counsel and counsel for respondent on
May 11 , 1971 , filed .r oint Motion to Dismiss the Complaint pursuant
to Hule 3.22(c) of the Commission s Rules of Practice for Adjudica-
tive Proceedings.

The joint motion states that an error by respondent Borden in re-
sponding to the Commission s investigational request, during the

pre-compJaint investigation, has resulted in the issuance of com-

plaint herein on an erroneous factual basis. Newly discovered evi-
dence, which came to light following issuance of the complaint , dur-
ing extcnsi ve pre-trial proceedings , now reveals a factual situation
materially different from that fonnd in the pre-complaint investig".
tion and alleged in the cornp1alnt.

The joint motion requests that the examiner dismiss the com-
plaint. , without prejudice to the Commission s right to take such fur-



Initial Decision

ther action, in the future, as the public interest may require and
further points out that, if the Commission should later decide , on
the basis of information which is now available and which may sub.
sequently be obtained, that a new proceeding is warranted, it can

issue a new complaint. In that event the new complaint wil, of
course, contain allegations based upon information which then ap-
pears to be accurate and complete, and wil not rely upon the inac-
curate information which now underlies the present complaint.

FINDINGS OF FAC'

1. The complaint in this matter charges respondent Borden with a
violation of Section 2 (a) of the amended Clayton Act in its sales of
ice cream and other frozen desserts to the stores of the Little Rock
Arkansas division of The ICrogcr Co. (hereafter ICrDgcr) 'as eorn-
pared to its sales of such products of like grade and quality to re-
tai1er-purchasers who competed with said Kroger stores. As an ex-
ample, the complaint alleges that "such differences in price often
ranged in excess of 10 cents per half-gallon unit of ice cream, result-
ing in discriminations ranging as high as 23% or more off the price
paid by the competitors of the ICrogcr retail stores." (Complaint
Paragraph Six.

2. During the course of the pre-complaint investigation herein, re-
spondent Borden mistakenly and a 

' ,,

n interests, omitted
certain basic pricing information: I'n on the Commis-
sion s investigational request. As a 

- - -- _

3 error , Commission
cOllIlsel were materially misled as to the extent of the discrimination
between alleged favored (Kroger) and alleged unfavored customers.
(See affdavit of Borden s counsel attached.

. In Borden s investig' 7 return , it had supplied volumes of
purchases and the prices c

- '

ged to various retail grocers who com-
peted with ICroger. In doing SO j it overlooked certain special prices
which were granted to purchascrs otlwr than Kroger on a monthly
basis. These special prices were granted on the principal volume
items. Many retail grocers apparently concentrated the bulk of their
monthly purchases into the time period each month when these
prices were avaj1ablc. Theil' omission from the investigational return
exaggerated the apparent price differenccs between Kroger and com-
peting purchasers to a very great degree.

4. Borden s er1'or was first djscovered in connection with com-
plaint counsel's I:eqllest for Admission By Borden Of The Genuine-
ness and Truthfulness of Certain Documents, fied April 16, 1970.
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At first it appeared that the special pricing w
great euect and would involve only a few of the customers Involved

in the proof of the complaint. (Tr. pp. 18 and 19.) However, in the
course of subsequent pre-trial proceedings it gradually developed

that this was not the case.

.5. The discovery of Horden s er1"or required an arduous review 
respondcnt' s basic records , including invoices, rebate records and un-

derlying work papers. These records were scribbled and confusing,
thus requiring a llmnber of conferences, both on an off the record
bet'iyccn complaint counsel and Borden s counsel , along with their 1'e-

spedlYc accountants , in order to arrive at a correct tabulation of the
pricing involved. Most of the 50 charts showing price comparisons

betwBcn I\:roger and competing retailer-purchasers, had to be com-
pletely .....

6. I'
COllpC
th ree I
consid,
,vere (
the Tel

fected.
7. 

the dil
pit-reel
Rock -
plaint.
ies it 1

a.nce c

not ur

mgs.
study.
and Ij
ubl1ij

eOHllSE'

orde
pecialJ

Pl'O",'

tTl;E'

'1nr1 f;"

.1 ' :"

j , .

t ('

cry early that three of the largest volUle
ere no longer substantially disfavored. These
1011 eliminated on the pre-trial record from
d competitors." These three competing stores
cibson and Community Foods. (Tr. 121.) As
red and the summary price charts were re-
;hat the other customers were sinlilarly af-

has very recently completed a cost study of
st of service and delivery to ICrogcr as com-
l'chasers within the area of ICroger s Little
he course of the investigation, prior to com-

that Borden supply copies of any cost stud.
)Tl. I-Iowover , at that timo and up to the issn-
no such study existed. In fact, Borden did
,st study until late in the prc.trial proceed.
it announced that it wonld prepare a cost

e January 1971 , a cost study was completed
plaint counsel as part of Borden s pretrial

lY be some disagreement between complaint
Borden eoncerning the methodology used in

lS clear that some (:ost justification exists, cs
ad vcrtising costs 1 and the cost of equipment
Le competing purchasers. The effects of this

J;;er involved in thIs matter were of private Jabel ice cream
not. coutribut.e toward Ule advertising and promotion of the
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cost justification , when compared to the now greatly rednced price
differences between JCrogcr and the competing purchasers , arc quite
substantial.

9. In light of the above facts, it now appears that substantial
price discriminations did not exist in Borden s sales to the stores of
Kroger s Little Rock division , as compared to its sales to competing
retailer-purchasers during the time period covered by the evidence
herein.

CONCI USIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and over the respondent.

2. The complaint herein should be dismissed withont prejudice.

ORDER

It is ordered That the complaint herein he

dismissed without prejudice.
and the same hereby

ATIACHME),TT TO INITIAL DECISION

STATI' OF ILLlKOlS
Oonnty of Oook:

AFFIDAVIT

Now comes H. Blair ' White, attorney of record for I
respondent in F. C. Docket No. 8809 , and states under oath as fol-
lows:

1. By letter dated ::lay 29 , 1969 addressed to affant , Borden was
asked to provide certain information concerning ice cream sales to
twenty-two stores in Arknmms for the period Tuly 1 , 1968 through
March 31 , IBC9. The letter rC(luested that Em'den , among other
things:

List the net price IJl?r unit r;h ll'ged each store for the
frozen dc scl't pl'odncts rccon1cd on Attnchmellt II. Net pJ
as the p,-,ke Bord('Jl ('l1flrg-, d the involved stores minus an
other typ0. of prier. reduction.

In the course of the collection of this information , ccrtain special

price reductions "vere misbLkenly omitted. These price reductions, it

was discovered following complaint and during pretrial procedures
were granted on a regular basIs to cllstomers other than I\:roger and
had a material ciIect on the actmtl net price paid by Borden custom-
ers other than Kroger.
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2. 1Vhen the May 29, 1969 letter was originally received, copies

were sent to the Borden personnel at the locations involved who had
participated in collecting docnments for the earlier investigation
subpoena served on Borden, and they were asked to compile the re-
quested information. These Borden personnel prepared detailed
schedules of the information requested by the May 29 letter, includ-
ing scheduJes of net pricing to each customer. This information was
forwarded to Commission counsel by letter of July 11 , 1969.

3. After service of the formal complaint in this proceeding, com-

plaint counsel served a Request for Admission by Borden of the
Genuineness and Truthfulness of Certain Documents. The request

covered various documents submitted at the 1967 investigational
hearing and some of the schedules forwarded with affant' s Jetter of
July 11 , 1969. Tn preparing to respond to the request Borden person-
nel were asked to verify the accuracy of each of the schedules sub-

mitterl with affant's Jetter of July 11, 1969. In the course of this re-

view it was discovered that the schedules of "net pricing" failed to

include special price reductions for specificd products. It was deter-

mined that these reductions were not given to the Kroger stores.
4. Borden informed complaint counsel of this newly discovered in-

formation, and proceeded to collect the individual store delivery
tickcts and rebatc records from which the price on each sale could be
determined. As the newly discovered special price reductions were
reviewed , it became apparent that the impact of these price reduc-
tions was substantial. Tbis resulted from the fact that many of the
listed stores bought ice cream products from more than one supplier
and that they apparently brought from Borden primarily the prod-
ucts offered at the reduced prices. Thus the failure to reflect the spe-
cial pricing in the schedules originally submitted to Commission
counsel artificially exaggerated the price differences between the net
prices paid by such customers and the Kroger Company.

5. During the hearings held in this proceeding affant has ex-

plained to the Hearing Examiner the background of the confusion
created by the failure to include the special pricing in the schedules

and apologized to Commission for this misunderstanding.

(s) H. BLAm WIITE.

Subscribed and sworn to before me this 17th day of March, 1971.

(s) TACQUEr.INE A. SCHAER
Notary Public.



THE TELEX CORP.

Complaint

FINAL ORDER

No appeal from the initial decision of the hearing examiner hav-
ing been filed , and the Commission having determined that the case
should not be plaeed on its own docket for review, pursuant to Sec-

tion 3.51 of the Commission s Rules of Practice (effeetive July 1,

1970) ;
It is ordm' That the initial deeision of the hearing examiner

shall, on the 13th day of July, 1971 , become the deeision of the Com-
ff1SSlOl1.

IN THE l\1ATTER OF

THE TELEX CORPORATION

CONSRXT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF

THE FEDERAL TRADE COMMISSION ACT

Docket C-IDiS. Complaint , Ju.l'! 20 , 1971-Decision , July, 20 , 1971

Consent order requiring- a Tulsa , Okla., distrIbutor of bearing aids to cease

lilhn' lll'PS(-'!lUng Thill its lw::.l'in!,: aid is n ne,i" ill,el1tioll , is invisihle when
worn, wil benefit all persons with hearing diffculty, failng to disclose
that respondent Or its salesmen are engaged in sellng bearing aids, or
misrepresenting in any manner the nature of respondent's business and the
merits of its bearing aids.

COMPMINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that The Telex Corpo-
ration , hereinafter referred to as respondent , has violated the provi-
sions of said Act, and it appearing to the Commission that a pro-
ceeding by it in respeet thereof would be in the public interest
hereby issues its complaint, stating its charges in that respect as fol-
lows:

PARAGRAPH 1. Respondent The Telex Corporation is a corporation
organized , existing and doing business under and by virtue of the
laws of the State of Delaware with its principal place of business lo-
cated at 41st and Sheridan Road , Box 1526 , Tulsa , Oklahoma.

PAR. 2. Respondent is now , and for some time last past has been
through its operating division, at times referred to as Telex Acous-
tics, Telex Acoustic Products, and/or The Telex Communications


