
Complaint

tiOll ns to eompJiance with this order, This special report shall also
fI(lYlsl: the COlnrnission fnlly and specifieaJly conecrnjllg (1) the
identity of t,hc prodllcts \vhich gave rise to the complaint, (2) the
llumlwr of said pl'oc1nets in inventory, (3) any action taken and any
further actions proposed to be taken to notify customcrs of tbe
fbmm,\bility of saitl products and effect recall of said products from
CllstOllC'l'S , n.nd oj' the results thereof , (4) allY disposition of said

products inee Septembcr 20 1970 , and (5) any action taken or pl'
pos( d to be taJ-:ml to bring said products into conformanee \vith the
apl)ljcabl( stantlard of itammabj)jty under tile FJammable Fabrics
\ei amcnded , 01' destroy BRid pl'odnets and t.he results of such ae

tion, neh rcport slwll further 1nfonn the Commission as to wbether
respondent lws in iJl';entol'Y any product , fabric, or related material
haying ;l pLlin snrJucc and made of pfLp( , silk, rayon and acetate
nylon and aeet.atc , rayon , eotton or any other material or combina-
tions thereof in a \ycjght of hvo ounces or less per square yard , or
allY lJl'oduet , fabric or related materiaJ hUNing a raised fibt r surface.
Hespondcnt sllail submit samples of not Jess tha.n one square yard in
size or any snch prodllct, fabric , or related material with this report.

It ';s fr 1"theT ()1YI(,7'ed That tlH respondent herein shaH ''oithin
sixty (GO) daj's aftcr lTice npon her of this order, file with t.he
Cornmis8ion a report in "writ.ing sdting forth in (ktaiJ thc manncr
anel form in which slJe h:18 compIlcd with this order.

Is THE i\L\TTlm OF

BAJlTON' S CANDY CORPORATION

COXSKNT ormEH, ETC" IN REG. \RD TO THE ALLEGED VIOLATION OF

TJ- l"EDEIlAL TH,\DB COl\1l1ISSlON ACT

Docket 0- 98;;, OOilplaint

, ,

Iuly lU7l- Dcers/on

, .

Ju7y J.J7J

Conspnt orr1('r l"l'qniring Brooklyn , 1\.1'. , cfwdy and blll;:cry goods mannfac-
1nn'l Olnd fl'anehbol' with (mtJNs in mOI'p than 40 statt's to .('e;)SI' iixing.
the resale pricf of :111" of its products , nc('pvting any l)uymcnt or otllPr nd-
V:1Jlf:' ge from il O'upp1ipJ' (If fixtnl'Ps to nny of I'PSIJOlHlent:s (,lIstown' , mis-
I'' IH' e.'wnting Ih:,t any Ilu;!l sis lIfts IW('/l mndc of any projected saJps \'01-
mI1 of ;)ny stm'p; it is fHrrJJ(l' ordered tJmt l'' s!H)Jtlc' Bt notify each of its
fj' 1Jthjs('Ps of tll( CXL'itH1Ce and tcrms of flli,,: o1'ler.

lI'I \INT

Pllrsnnnt to nH prm- isions o:f the Fed( l Tl':

J1d l).\' \' i!' flf t.1C tlnthority n stcd in it lJY 8 ljc1

Commission Act:
Act, the Federal
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Compl1iut 7!) JJ'.'r,

Trade Commission , having reason to beEeve that Barton s Candy
Corporation, a corporation , sometimes referred to hcreinafter as rc-
spondent , has violated and is llOW violating the provisions of Section
f) of said Act (15 U. C. 15), and it appearing to t.he Commission
hat a proceeding by it in rcspect thereof would be in the intcrest of

the public, hereby issues its complaint, stating its charges in respt:ct
thereto as folJows:

PAR/I,GHAPn 1. Respondent Barton s Candy Corporation is a corpo-
ration orgttnized , existing and doing business nnder and by virtue of
the laws of the State of N ew York. It maintains its principal offces
and plac.( of business at 80 DeKa.1b Avenue , Brooklyn, New York.

PAH. 2. Hespondent has been and is now engagc-'d in the rnanufac-
tnre, purchase , inlport.ation , offering for saJe , sale , or distribution of
chocolates, other candies and can fedions, baked goods, and nuts
(hereinafter referred to as "products

). .

Respondent distributes, of-
fers to sell , and sells its produets to franchised "Barton s Bonbon-
njere" candy stores, to other franchised cLlstomers who 111aintain
candy departments in department stores and drug stores , to \",11oJe-

sale distributors jn some arr,as in which retailers callnot be servicnc1
c:rieiently from the Brooklyn shjpping point, and to C01lSIn-nerS
thrOt1gh company-owned stores in some areas. Total sales of re-
spondent in its fiscal year ending .June 30, lDG9, exceeded
$1 G OOO OOO.

PAn. a. Hespondent shjps produds or canses products t.o be
shipped to \vholesa1c distributors and to nearly 3 000 retail stores or
candy departments located in morc than forty States of the United
StaLes. H.espondent is now and has been at aU times referred to
herein engaged in commerce , tlS "commerce" js defined in the Federal
Trade Commission A.ct.

PAR. 4:. Hpsponclcllt is engaged in competition in the distribution
offcring for sale, and sale of its products with llumerous ot.her pm.
sons or firms handling similar types of products , except to the extent
that such competition has bcpn hampered , l'est.rjctec1 lessened and
restrained by the acts , pradices , and methods of competition herein-
after alleged.

COUNT o: n.;

PAH. 5. Hespolldent has songht prospects for investment in fran-

chised Barton s rdail outlets through newspaper advertisements
promotional brochures , and the personal effort or its agents or en1-
ployees responsibJe for the establishment of new franchise operators.

In this connection , respondent has made the follo1ving repl'esenta-
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tions to some prospecti \.e franchise operators through ora.l state-
ments and some of its pnblished materials:

1. A specific site has bcC'n selectccl by respondent for establishment

of 11 franchise ontJet. A survey 118.S been conclucted and the results
electronically analyzed. According to snch analysis , the volume of
sales by sneh out.Jet should be approximately that amount which , in
each specific instance , has been stnJecl to the prospective franchisee.
2. An HYel'agc Barton s department ,yill han annual candy sales

of up to as mllch as $J \OOO , depending upon the size ilndlocation of the
store.

PAR. 6. The reprrsellt,ltions afor('saic1 each of 1dlich has been rnaclc

for the purpose and \vith the dIect of inducing prospects to enter
into a franchise agreement , are falec and misleading in that:

1. Information respecting selected sites has not been analyzed elec-
tronically 01' by other means. The volu11e of sales projected for each
such sit.e has been based solely upon opinion of respondent, its au-
thorized tgcnt or employee.

2. The allllual retail snJes volmne of candy for the avernge fran-
chised Bartons candy department such as those located in drug stores
has been in allreCl' llt years and is now substantially lcss than $-'0 000.
T 0 significant llllnbcl' of Barton '8 candy departments snch as those
located in drug stores have achieved a sales volume 01 as much as
$48 000 : as reprcE:cnted by respondcnt.

PAR. 7. HesponcIent's faJse and misleading representations afore-

said are to the prejudice of the public; they have induced or helped
to induce persons or finns to enter into franchise agreements with

respondent and to purchase its products; and they constitute unfair
or deceptive acts 01' practices in commerce , in violation of Section 

;')

of the Federal TracIe Commission Act.

COuXT T\VO

m. 8. Hespolldent, in accordance with the provisions of its fran-
chise ageeemellts , has reservcd the right of appl'ond of t.he plans
and layout of Barton s franchised cand:\" stores and crlndy depart-
ments. In this connection , respondent has recommended an on OCC

sions has required directly or by implic,at.on that its franchise oper-

ators purchase stoeB fixturcs and signs from manufncturcrs or fabri-
cators designated by respondent.

PAR. D. Respondent has failed to didose to the franchise operators

aforesaid that in some instances it has contracts , agreements , or un-
clerstandings with the designated persons or firms supplying such
fixtures and signs providing for paYlnent to respondent of eommis-
sions, overrides, or service charges as compensation for engineering

470.-583-73-
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OJ' store planning s( l'\iees or "flnder s fces" based upon a pcrcentage

of the purcha.se price of such fixtures or signs.

p;\!

. 10. Hc.spol1dent, s contracts? agreements , undcrstrmdings, acts

practices, and mdllOd;J o"f compdition , ine1nding its failure to cbs-

dose the existence o f it.s arrangements for compensatioll by suppliers
dcsigJl tecl by it, as a.forcsaid , havc had and nmy continuo to have
the. fol1owing effects , amoIl others:

1. Some -franchisE' operators haTc been led to beHeve, direr,tly or
by implication , -:hat. the l'l'('on1lWJlclat:on OJ' l'C'qnlrcmcnt by re :pon-
dp,nt to the pure'hasD fixhlP' S Hnd igJJS -from designated suppljcl's wns
based solel:r upon cons:!(1rrations of priee , qunlity or service.

. Somn fl'aneh1Se operat.ors Imyc been deprived of the benefits 01
compet.itio!l in t.hoir Pllrchases of store fixtures and signs.

l:J \J:. 11. RcspondenVs eontl'aets, agreements underst.andings, acts
practic.es , nnd lllenlOclS of compctiUon aforesaid are t.o the prejudic.e
of 1CS franchise operators and (-.he general public. They constitute
unfair m' c1eecpti,"c i1cts or practices and unfair m( thods of competi-
tion in conunerc.e, in violation of Scction ;) of the li'ederal Trade
CCJl1nission Act.

COITNT T!IHE1';

1-: \Ji. 1:2. Hespondcnt hns entered into :franchise agreement,s with
rtliWl'OllS pl rsons and firms ,yhich l'cqnirc that each retailer adver-
tise , alTer to sell , and :pn respondent' s products at not less than the
retail prices cst.ablisl1ld by respondcnt in accordance with the appli-
cabJp " fail' trade " laws. TIespolldfmt., directly or throngh corporate or
o1:h('J' devices , is J'eglllarly fmgaged in the opel':ltion of retail OlltJctS
in sorne areas wllich are in competition wit.h franchise operators who
ha.ve signed ag1' cments pursuant to whieh the,y are required to price
proc1lid bearing rC'spOIHlent's tra.cIemarks in accordanc.e with rc-

spondenVs published " fail' trade" prices.

\H. J)::. Rcsponclent' s aets , prad. icp,s and methods of eompetition
,1fol'C'sairl which fix the rCRnll' pJ'i('('s of ib3 products when sold hy its
frnnchised retail or wholesale compctjtors are to the pr( judicc or

sue)) eompetitors and of t1l( pnblie. They constitute nnfair a.cts or
practices or unfair methods or competition in comme.rce, in violation
01 Section;) of the Federal Tracb Comlnissloll Act.

DECiSIOK ,\1'D OImEH

The Fec1C'.la1 '1r(1(le Commission hayin r inibat.ecl an investi!: a.tion
of (Trtain ::.ds and pradic.cs of the rC .;1)011(kl1t, named in the c ptiOll
hereof ) :\.H1 the n' po:!ldcnt h:n' lng bl'Pll i'nrllishecl tho,iea:fter with a
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copy of a draft of complaint which the Burean 01 Competition pro-
posed to prescnt to the Commisslon for its consideration and which
j f lss11l',d by the COTlnnissioil , wOllld charge rcspondent \vith -dolation
oJ the Fedcnd TracIe Connnission Act; and

The l'esponclent , it.s attorneys and counsel for the Commission hav-
ing tlwreafter cxeent,ed an agmement containing it consent order , an
admission by the rcsp01Hl( nt of all the jurisdictional facts set forth

in the aforcsajd draft of compJalnt, a statement that the signing of
sn,icl agreement is Jor settlement pnl'poscs only and does not const1-
tllte aj ldmissioll by l'cspon(h nt t.ha.t the Jaw has been violated as
aIJegp,c1 in sueh complaint, and waivers and other provisions as re-
quired by the Commission s 1'nle8; and

The Commist;ion lUL"ving thereafter considered the matter ilnd lut\,
ing dctcnninctl t1mt it bncl1'cason to believe that the rcspondent bas

jo1nt,ed the saiel Act , ,md, that. complaint should issuc stating its
elJal'g.es in tlwt rcspect , and having thcrcnpon aecept:( d t.he executed
consEmt a Tcement ,tnd placed slleh agreemcnt on tlm public record
fo)' a, pcriod of thirty (:HJ) days , now in Inrthcr conformity with the
procedure prescl'ibctI in S( c.ion 2'; 4 (b) of its Rules, and having
()nsi(kn d an comuwnts received :from members of the public, the

Commission hereby issues its complaint , rnakes the follov,ing jUl'lS-
c1ictiOlm\ findings , and cllt( rS the following order:

1. R(,SpOIlc1 llt Bart.on s ChIldy Corporation is a corporation which
has jts general ofIecs and principal place of busincss located at SO

Dd\:a.Jh Avenne , Drook1yn , New York.
2. The Federal Trade Commlssion has jurisdiction of the Sl1bjN

mattcr nf this proceeding and of the respondent, and the proccl ding
is in t,he public interest.

ORDEn

It 'is ordered That rcspondent Barton s Candy Corporation , :l cor-
poration , its officers, agents, repn'scntativcs, employees, sncccssors

and aS3igns , chrcctIy 01' indirectly, through any corporate OJ' other
elm-ice , in or in ( onncction 'iyith the advcrtising, distribution , offer-

ing for salc, or sale of chocolates, other candies and confections

baked goods , lIuts , and the franchise rights to dea-lin or handle snch
pl'odnc.ts , in con1melw , as "coJluncrce" is deLined in the Federal
Tl'adp Commission Act , do forthwith cease and desist from:

1. Fixing, establishing, mainbtining, or enforcing pHl'suant to
or in conned, ion \\'i h any fail' trade p1'ogram the resale pricc of

jY BHch product ch:ll'gp(l I))' allY wholesaler OJ' 1''Ja.iler who 
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fact competes with Barton s either at wholesRle or wit.h retail
A01.es or candy dcpal'trnents operated by the respondent.

2. HeqllPsting, aceepting, or entering into any contract, agree-
ment or undcrstanding providing for payment to respondent of
anything of substantial value by the supplier of fixtures , signs
or other equipment and furnishings as a cOlnmission, override
findel"s fee " or othcr compensation for recommending or rc-

quiring any cllstomcr of respondent to deal with such supplier

unless suc.h customer of rcspondent is advised prior to entering
into any franchise or other agl'cmnent of the 'fact that respond-
ent will receive said compensation Irani such supplier and tho

approxlrnate amount, percentage, or other means of computation
thel'eof.

;j, Heprcsenting, directly or by implication, that:
H. A survey has been nmdc of store traJfic patterlls or

that eledl'onic 01' other means of analysis of projected sales
volume has been pel'forrned , unless slich is a fact.
b. Sales volurne of it Barton s store or department is

"\vithin it range, is a stated average amount, or may achieve
a. stated level , unless slIch is a fad with respect to it reprc-
sentative sample of outlets of comparable size , type anclloca-
tion.

It '/8 fUTther onlcrcd That respondent Harton s Candy Corpora-
tion fnmish within sixty (60) days from tJ,e date hereof to all
presently franchlsed retail outlets , wholesale distributors or other
enstomers who in .fact compete , or whose customers in fact compete
with Burton s 01' with retail stores or candy deparhnents operated
by respondent a letter or otlwr notice , signed by a responsible offcial
binding the respondent and all official HaTton s Candy Corporation
st.ationery or letterhead , which states in its first paragrnph: "The
Fecle,ral Trade COlnmis:3ioll ha.s ente.recl an Order which, among
other things , prohibits Barton s Candy Corporation frOlTI fixing re-
sale prices of its customers as Inore fuJly set forth in the relevant
provisions of t.he ord( r 1;vhieh are rstated below/enclosedJ." The rele-
va.nt pTovisions of this order which shall be ineluded in such 1ctters
are the opening paragraph and numbered Pa.ra.graph 1 of Section I
thereof.

It i8 further oI'deTed That respondent Barton s Candy Corpora-
tion shall forthwith distribute a copy of this order to each of its
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sa.les personnel and each of its other employees engflgcd in estabJjsh
iug a,nd maintaining franchises.

J t ,is f'urthM' onlcTcd That respondent Barton s Candy Corpora-

tion notify the Commission at hmst thirty (30) clays prior to any
pl'opos(- d change in the corporate respondent which may airect com-
pliance obligations arising out of this order, such as dissolution , 118-

sigllncnt or sale resulting in the emergence of a successor corpora-
tion, the creation of or dissolution of subsidiaries or any othor
clin nge in the ( orporation.

1 t 1:8 f'urther ordcTcd That respondent Harton s Candy Corpora.
bon Sh l11 , within sixty (60) days after service upon it of this order
file with the COrYnnission 11 report , in writing, setting forth in detail
the manner and form ill -.vhich it has complied with this order.

TIIJ:: J\.fATTER OF

BESTLINE PJWDl7CTS COllPOHATION , ET ,\L.

COXS1';XT O1mER , ETC. , IN REGARD TO THE AI GED VIOLATION OJ.

TIlE FEDEHAI.J TIL\.DE COl\l\IISSlON ACT

Docket C. 1.986. Cr)Jnpl/lInt

, .

1-/tty 1D71-Decision

, ,

Tuly 1971

Consent order requiring- a San Jose, Ca1if., seHer and distrilmtor of househohl

eomJUcrcial and iJHlu.'!tri:!l cleancrs and ,,,axeR , and also di;.trihutol'Ships
for the sale of r( sJ1onc1ents ' products , to ('ease operating a multi- Ieyel pro-

gram in \vhich Vro/its are dqwlulent upon S1H' e;.sive recruitment of otlIers
paying any amonnt 1:0 any per;.on unless in COllH dion with the ad-ual sale
of I1rO(:ucts to the nltimate ('onSllll('r. rerlniring IH' OSI)ective participants to
make any other payment than that of the actual cost of materials. misus-
ing in any manner the multi- level marketing program , misrel)respnting the
)JOst earnings of participants, aIle! maldng ot.her misrepl'eRentat.ons as to
the earnings of purticipaIlts in the multi-level marketing progr:ulls.

COl\n' r,,\INT

PnrSlmnt to the provisions of the Federal Trade Commission Act
and by virtue 01 the authority vested in it by said Act , the Federal
Trade COlmnission , havlng I' ason to believe that Bestline Products
C01' poI' ation and Bcstline Prodnets, Inc. , eorporations , and \Tjlliam

E. Bai)ey and Hobert 'V. DePcw , iIH.li\:jc1ual1y ilucl as oiIorI's of said


