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lOn a report In WrIung, 8erLlng' IOJ"LIl HI UetHIl we mHIller and form
in which he has complied with this order.

It ?s fll1'thcl' oTllel'ed That rcspondent 110tify the COlnmisHion at
least thirty (:30) days prior to any proposed change in respondent'
business such as dissolution, asslgnment or sale resulting ill the emer-
gence of a successor business, corporate or ot,hel'wise , the creation of
subsidiaries or any other change which lIay affect compliance obliga-
tions arising out of the order.

IN THE I\fATTF.R OF

NATIONAL BISCUIT COMPANY

ORDER, I TC. , IN IU:GAHD TO THE ALLEGED VIOLATION OF SEC. 2 (a) OF

THE CLAYTON ACT

Docket JJ(j13. Crym'li/a-int

, ,

)ul/120 , l!)'

":-

lJeGisinn , A '/g. , .uru

Order and opinion denying eXCCl)tions fied by respondent to evidentiary ruling
and conClusion of hearing examj'l\cl'; adopting as t.he (;;ommis",ion s the

hearing examiner s findings and ('onclusion; and directing that the order to

ce:1seand tlesi...t issued on Feu. 23, 1944* ( l'. C. 213), he treated as a

consent order.

M,' . .John Ill. S'lemien and Ir. flen,.y 111. Banta for the Federa!

Trade Commission.

Covington and BuTting, Wash. , D. , by fr. .J. Randolph Wilson
and 11fT. Pei.er B. Ar-ch?:e for respondent.

CmrTIFICA'fION
Rlo:co n\IE::

OF HJ.CORD AND HEPORT CONTAINING FINDlNGS AND

C .JACJiRON , I-IF.JRING EXA1\l1N1!H

, ID71

STATEMENT

Bv ord, 8ornmission direeted that hearings
: whether or not the Orde.r t.o Cease

t o-f Appeals for the Fifth Circuit (459 F. 2d
Federnl Trade CommJsslon s dctermination

t Nabisco In 1944 wa,s It conspnt order. The
1Jatter 8houIt be remamle:f! to th Commission

the petition for review. The court agreed wIth
nal issues were ripe for consideration either

lccordlngJy, the Commis jon s 1954 order (50

r compliance hearing (71 F.fl.C. 1674) sho111d

t 1 , 1972 , iHsued Its order in compliance with



e.renees ,,,ere held by the heaTing examiner
lrpose of resolving certain proeedural mat-
;vjtnesses and documents which the parties
.ring, ruling on ccrtain requests for discov-
pocnas d-nr:es tecU1n,

-- - , -

, the hearing exmniner granted respondent's
'ing the produdtion of eBrtain documents from the Com-
o Counsel for the Commission app .a.led from said order
II was denied by the Commission on Decem,oor 18 1070,
Nith the hearing examincr s order for production was
Commission counsel , on February 5 1071.
evidentia.ry hearings were held on _ ehruary 19 and 22

shington, D. , find the record has been closed. On
, the parties filed proposed findings of faet and

SUMMARY OF TI-IE rr:OCF.' nINGR

of the proceedings consists of 161 pages of testimony

(1'1' 1- 1(1), four exhibits for the Commission (CX A througih 
1)), fmd Jour exhibits for the respondent (IlX AA, IlX BH , IlX DD
and EX BE). Counsel for the Commission in present.ngthcir ca in-

1 relied solely on the doemnentary evi-
t in presenting it.s defense callol! two
, former comptroller and exeelltivc vice
t Company, retired (Tr. 32-81), and

attorney with the Federal Trade Com-
of whom actively pa.rticipated in t)le
funding the issuance of the February 23
gainst respondcmt. Commission counsel

DiGS 01" FACT

ing: ComphLint and Answer

ts complaint in Docket 5013 on Jnly 20
Biscuit Company (hereinafter "N 

eookies at discriminatory prices ill V10-

:layton Act as amended. (IlX BB , 1108-
ninatiol1s challenged ill the comp1aint
articular qllantity discollnt which was
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) 4 /2 percent a.nd was based c.n cus-
1bisco cookies and crackers. (HX BB
\dqm\rt.crs discount" (RX BB , 1110;
11 stores vmrc permitted to aggreg-atc

)f their individual retail
X BB , 1125 J127.
l.l attorney on the COlnr."':Lu,-,u " .

'-'

CU'

Id "Principal Trial Attorney; J' 1\1l".

in Doclmt 5013 and was thereafter
ngs on behalf of Ithe, Commission. 111'.

mission s staff were :Mr. vVil1iarn T.

nd title of "Chief Counsel " and Thfr.

che "Assist.ant Chief Counsel" (Tr.

tbise-o filed an answer in Docket 5013
LS of the compla.int and aHegin,g de-

l and rneeting competition. (HX BB

t-- -- u_-
. Agreemcnt Between :: abisco

---- Commission 8 TriiLl Sta ff

4. On .July 28 , 1!J43 , eounselfor the respondent conferred with Ml'.
Haslett by telephone and advised that. there was a possibi1ity of
stipulating the full facts in this proceeding and then the rcspondent
3uhmittinrr (',ost Clalta. in an effort to justify the cumulative quantity

mt' s counsel requested a conference \vit,h )\fr. IIas-
.r future in Nmv York with the view of obviating
ingtestimony. (CXA 0680 , Tr. 100-11O.

to Oct()bcr 11 , 1043 , attorney John T. Haslett of
;ria.! stalf attended a conference with thl'ee reprc-
;eo the vice president in eharge of sales (1\lr.

y), 

the cornptroJler (Mr. George A. MitcheJl), and
r. George II. Coppers) ; such confe-renco concerned
mttling the case in Docket 5013 hy Nrubisco s 8nb-

accounting cost justification of the headqmtrtC'l"s
challenged in the complaint. (CX A , 0682; '11'.

:: rpl._-- lIT.- L - -M1l1ulnted its cost fi '1res to attempt to
trters discounts, and arrangements were
r with a Commission a,ccounta-nt , to sur-
ther conference in New York with rep-
ime during the first ,veek of N oVt.mbcl'
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11'. n .r. ",Varmack, a Commission
o wo h attorney .John 1'. Haslett in
)1:. (eX A , 0683; 1'r. 111.
, 1943 and eontinuing through the end of
:lferences betwecn the representatives of
:ives of the Federal Trade Commission.
opre.sentativrs identified in Paragraph 
rneys (Jlessrs. .John ",V. Davis and Edwin

)me of the meetings. The Commission s reprc-
Inslett and Wa1'mack. All of the persons at-
1'0 nmv deceased , except for Mr. George A.
, Haslett , both of whom appeared as witnesses

dier meetings, Nabisco s comptroller (Mr.

ission s accountant (Th1r. \YurITmck) reviewed
on for the pre-1944: headquarters discounts
int , and both concluded that some of the chaI-
stifled by the cost data, whereas others were
,d. (Tr. 37-38.
eting of the parties in November 1$)4:3 , Nfl'.

8 attorney, suggested that if Nabisco would
1 Sldopt a ne.w discount schedule acceptable 

might then be possihle to reach an ove.rall
g- in Docket 501:. (1'1'. 112-11:. ) M1'. lIasJett
t a new discount system should provide for a
he purchase volume rC(luiremcnts for the
l should include a new and separate store

store purchases of customers (rather than
; of :),11 stores in a chain), thcrpby ( xtending
nal customel'S previously not n eeivjng dis-
. J:lns1ctt believed that if the sug-g-ested new
be adopted , Nabisco s cost justification data
npport the resulting price differences , and
iJiccl price diifcl'CllCeS W0111d be so small they
3d effect of adversely affecting competition.

tlaslett' llggestion , Nabisco developed the
:ystem of discounts along the lines suggested
caiter sevcral Ldditional conferences ,vere

,gentati yes and :'Iessrs. Haslett and vVar-
new diseount, schedule and the cost justiJi-
(1'1'. 38-40 , 114.
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ion data shmvcd that the proposed new
cost justifi( , but were more nearly cost
cadquarters discount challenged in the.

in November and December of 1943 , rc-
1CW discount schedule and cost justifica-
ettlcmcnt agreement between Nabisco
nissioll S trial staff consisting of :Messrs.

114, ) The setilemcnt agreement was
cuts: a Stipulation as to the Facts , Pro-

, a Proposed CCfLse and Desist Ordor,
ornpliance. (Tr. 42--4, 114-115. ) An of
) written form and both sides had a com-
116. ) Mr. Haslett testified that the com-
I first ('1r. 115), and that he considered
:nt becanse without agrcement on a satis-
:1'0 would be no point in agreeing on any-
50.
n agreement to the draft settlement docn-
\TO "give-aud-take" negotiation and dis-
the words and the effect of the various
116.

lcgotiahng authorit.y, Ir. IIaslctt repre-
atives that Mr. HasJett had no power to

m to accept the negotiated settlement but that Mr.
Ithol'ity to recommcnd to the Commission , through
that the negotiated settlement be accepted or re-

reached a final settlement agreement with Nabisco
'TT -

-" -

3Clltcd that he would in fact rccom-
:oved by the Commission ana that
) his immediate superior, :Mr. 'Vil-
Chief Counsel. ('11'. 116-117.

re not completely satisfied with Mr.
ing his negotiating authority and

h Mr. Kelley to obtain his concnr-
before Nabisco would agree to settlo
117.

ent by Commission s Chief Counsel

lrned to Washington and conferred
, Mr. Kelley, concerning all of the
d settlement agreement. Mr. Kelley
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expressed his concurrence with the settlement negotiated by rr. IIas-
lett , and l\iIr. Keney further agreed to the requested meeting with
Nabisco s representatives. (Tr. llS.

17. On !Tanuary 31 , 1941 , representatives.of both parties met in Mr.
lCclley s ofIce at the Federal Trade Commission in 'Vashington , D.
(Tr. l1S. ) Nabisco was repn,sentetl hy yIcssrs. .John IV. Davis , Edwin
Foster Blair , and George 1f. Coppers. The Commission was repre-
sented by Messrs. IVilliam T. Kelley, IValter B.\Yood"n , and John T.
HaBlett. All of these men am now deceased except for Mr. Haslett.
(Tr. 10'l , 110 , 118.

18. Prior to the meeting of J Ruuary 31 1 !J4-4 , 1\11'. I-Iaslett had drafted
an undated and unsigned memorandum t.o transmit the settlement
papers to the Commission in the event that the parties reaffrmed their
concurrence in the settlement agreement tS previonsly negotiated. (Tr.
118-119. ) This draft mc:rIlorandllm W L.S intended to ca.rry out the under-

)eriors at the Commission would approve
\ recommendation that the settlement be
Both. this dra it memorandum and tho
e proposed settlement agreemcnt nego-

I in 1\11'. lCelley s offce at the meeting on
he four documents refleding such settle-
1e as those previously exchanged by the
lation as to the facts , proposed findings
posed cease and desist order, and a pro-
11 of these documents were reviewed and
es of both parties attending the meeting

: meeting in 1\11'. Kelley s offce on J anu-
tments identified in Paragntph 18 above
Hter the representatives of both parties
nce in the proposed settlement, the fol-
ransmitbtl mern.orandUln was sent out of

secretary and returned to the room with
, having been inserted (CX A , 06S4) ;
led the stipulation as to the facts along
ormnission; and :Mr. ICel1ey signed the
.h its attachments consisting of the then
facts, the negotiated findings and con-

1ll.bVul(.!.I;U vl., se and desist order. (Tr. 118-121.) Under
iling practice (see findings 36-12 hclow) , the specifie
a-ining the negotiated compliance report was not for-
jommission until the agreed-upon cease and dcsist order
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owever, the Chief Counsp.l's h:1nsmittal
1944, accurately set for1 Ibstanee
epol't wlIieh Nabisco ag ile upon
11 of the package settl (eX A

;co by Commission s Staff on "Package
3 of Settlement

ng up to th( settlement agreement, Mr.
: the separate docurncnts n flccting the
, as a single unit" and "as an integrated

itchel1 , one of Nabiseo s l'epresentati ',eg

Id that the documcnts "were all to be
" (Tr. 44.

to abisco that the Commission would
ement agreement " in whole." (Tr. 139.
who were 1\f1'. llaslett's superiors and
members of the Commission s staff im-
ioner8 themselves , made similar rcpre-
14!J.

the Commission 8 stair concerning the
nent were made to Xabisco orally. (Tr.
vith the then prevailing informal prac-
5106.

ent Agreement by Commission

nsel's transmittal of the proposed settle-
'ITl1TJission diredive of February 2 , 1944

a1 Legal Assistant to the Commis-
11 g;s and cease and desist order in-

'.varded with the Chief Counsel's
fl'. Pack suggested " a few minor
negotiated findings and ceasc and

sed minor changes affected the 811b-

and cease and desist order, but l\fr.
lslott' s approval of them. (eX A
fro Haslett thcn discussed the jJl'O-
with Nabisco s representatives who
no ,objections; Mr. IIaslett likewise
ack' s proposed minor ehanges as to



11 WhICh lie expressc(l general approval 01 tlle settlement
lled at.tention to the "few minor changes as to fonn * 

* *

inc1ings and the order" which had "been discussed with
the trial attorney, and meet with his approva1." (CX A

meantime, the matter had been assigned to Commissioner
s evaluation and recommendation. After receiving 1f1'.

randum , Commissioner Ayres addrcssed a memorandum
lission (lated Febrnal'Y 17 , 194:4 , recornmending that the
)ClUnents "be approved and isslled." (CX A , OG86.

morandum dated February 18 , 1944 , the Secretary of the
" offcially advised the Chief Counsel , the Special Legal

~ -- 

r11. ief of the Hecords Di vision that the Commission
oved the stipulation as to the facts, the proposed
ts and conclusion , and the proposed cease and
m such order and iindings were offcially (-mtered
of February 23 , 11)14 (38 F.T:C. 2131. (CX A,
137. ) The Seeretary s memorandum dated Feb-
led two main paragraphs. (CX A , 0687. ) The

urSL was a '-Yl)CWf"n!,en paragraph which dealt specifically and prop-
erly, with the stipulation as to the factsj the second paragraph waS

part of a mimeographed or printed form dealing with the findings
.nul rH"LH' ,n l .. Ifhrm''' l, the Secretary of the Commission had at-

11 language (by striking out certain pro-
particular situation, the remaining form

roneOHS statements and was not fully ap-

involved. (Tr. 128-129.
order, the findings of fftet and eondusion
H\ facts werc o!fcial1'y entered by the Com-
and 'were vcrbatinl identical to the settle-
ad accompanied :1\1'. lCelley s transmittal

, 1941, aftcr a.llO\ving for :Mr. Pack'

. (RX DB , 112D-n:n; ex A, 0805- 0808;

lend desist orller allowed K abisco 60 da.Ys
lithin whieh to file a report of compliance
ItJy to ii1e a report of compliance elated
l51-1153. ) On the samc dlete , Mlereh 1 1041
moranclum addressed to the Commission
s compliance report should be accepted

lch rnemoranclum WItS approved and signed



DE C

on oj

Assistant Chicf Connsel. (CX A , 0690-

report dated March 1 , 1914, ineJuded no
;c EE, 1l,,1 1l5:J.) The rmtSOIl was that
en all of its cost data to the Commission
n t.he course of the settlement negotiations
:1 not fully cost jm the new discount
as compliance with LnG cease and desist
Hling of both partles that the settlement

co to use the new discount as long as any
the llew IJC Hlquarters discount would not
ve efIect required under the Aet. (Tr. 41

h 8 , 1944 , t.lw, Sp,cl''.tary of the Commission
ompliancE'. "report has been reccived and

is was tl e langua.ge Hsed by the Commis-
e that thc report had been accepted and

ter of March R , 1944, a1so stated that "The
pOl't is not to be const.rued as indicating

III or a determination by it. that the report
provisions of the order to cease and desist.
Nabisco s understanding that the quoted

he lettcr of March 8 , 1944 , to confirm that
llEmt , the Commission would not b( bOllnd
lscount system negotiated in the settlement
, 7:. , if the company clumgec1 its distribu

lse unusual should happen. (Tr. 47.) The
n lssion who had negotiated the settlement
derstanding or the quoted la.nguage in the
eh R , 1941. (Tr. 133 1:H.
,tember 20 , 1D67 , Mr. Haslett undertook to
is participation in the events of 1D4:J lD44

described a series of negotiations between
representatives, culminating in an overall
" which was approved by the Com mis-

lereafter adopted by the Commission. (RX
lJlJ U'iU- J.-WU.) WH. J.iL ett' s letter of September 20 , 1967 , was sent
both to respondent's counsel herein and to the then general counsel

of the Federal Trade C0111mission , 1\11'. James 1\ieL I-Ienderson. (Tr.

134. ) At the hearings herein , )11". I-Iaslctt's testimony was in sub-

3tancc the same as the facts set forth in his prior letter, and J\Ir.



273

264

Haslett fu
tembcr 20, IVtr( , and tound the statements j

; letter of 8ep-
rrect.

1'1' - ,')ry "Ion

;; ForInal Rules and Inforn
during Hclevallt r

Formal Rule on Admiss

nents

Jmm;ssion s formal Rules of Practice in 1943-1944 did
ly provide for documents expressly labelled "negotiated

- "

consent order. " (Tr. 103-104 , 143.
( of the Commission s formal Rules of Practice

, .

July 

zcd a respondent to file a pleading commonly called an
nswer." (CX C , 1183-1184; Tr. 14;\-144.) Throughout
period from 11)43 up to approximately 11)52, the Com-
nal H.ules included provisions substantialJy similar to

dy 11 , 1i43. (Tr. 24-25.
1944 an admission answer was use(l in two different

tions. Tn one situation, the respondent could file an ad-
. a simple statement to the cffcct that
e material facts of the complaint to bo
1 the risk of any order that the Com-
second type of situation , however, an
1't of an overall settlement agremnent
omrnission 8 then prevailing infonrml
04.

actice on Settlemcnts

, used within t.he Commission an in-
lhich settlen1cnt agreements, eornplete
LBO ancl desist" ,vere ncgotiated by the
lbmitted to tJ1P Commission for either
cage. (Tr. 104-J05.
ion , the Commission s practice on sct-
g steps and procedures: The Commis-
e of the case would negotiate with op-
'ding and meaning of four documents:
'1tivcly an admissjon answer), proposed
1 a proposecl ordnr to cease and desist
iancc; all fOllI' documents were negoti-
,ekage agl'eenwnt. (Tr. 104-105. ) The
m he presented to the Commission
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rTed , wou!d transmit the 

p(?

pers to the
;ransmitta.l memorandum noting that
cd" the papers and reeommended ac-
I'. 105. ) The Comrnission s staff would
3d that the package agreement would
the Commission as a whole. (Tr. 141-
smittal memora.ndum , the individual
ore them all of the negotiated docu-

tlplianee report which might be sum-
transmittal Inemorandum instead of

OCllment. ('11". 105-10(; 151-152. ) In
Inld by minute OJ.cler, assign the case
or review and recomnwndation, ancl

group of lawyers , known as "Special
3 exports for the Commissioners in re-
.ipulations. (Tr. 104-105. ) After one
; had submitted an evaluation of the-
be returned to the Commissioner as-
ll'lllHlly address a memorandum to the
nding either aeecptancc 01' reil c.tjon
lor such informal pradice , the Corn-
ement in full or rejected it in full. If
ould be offcia.lJy approved and issued

negotiated. I ( rejected , t.he h1formal
re settlement would be withdra wn and
, awl the parties would then either

. resume Jitigation. (Tr. 106 , 140-141.)
lts (reflecting a ettJcmeHt agrcement
practice dcseribcd above) were s\1ff-
when approved by all concerned , but

nden!; relied II pan certa.in oral as,':;\J.

d honor the "packiLge" nature of the
For exampJe, in tlw Na.bisco sdJJc-
1 oral a '3suranees of the Commis.'31on 

ey that the settJement "would 1m SPIlt
" alld that it was the Commission

ler accept the package as an integrated
1'1". 148-14D. Similarly, the Commission
r rcspon(h nt' s l' ollnsv! that)J abisc.o would
lod of compliance and submit the, IH'gO-
tel' entry of tlH agreed-upon cea,se and



264 Ceriilicat.ioHnf RCl'onl and Report

HL Sueh ora! aSsm"H-Jlces were aeeeptabJe by bot.h sides in the Nabisco
settlement agreement because they were llade by cOllnsel of "l1nim
peachablc integrity. " Nabisco was rcpresented by J\1r. .John 'V. Davis
whose woru "was ftS good as his bond , and so was Bill Kelley " the
Chief Counsel of the COlnmission. ('11'. 152.

40. The Nabisco settlement agrccment "wasn t aJlything unusua1."

(Tr. 141. ) The Commission s Tria1 Attorney in the Nabisco pro-

ceeding "handled many cases for the Commission on the, Sft-me basis.
(Tr. .145. ) The informal settlemEmt practice "was normal procedure

including the ora! representations as to the packago nature of a set-
tlement. "Everybody did it. " ('11' H:iG. ) Based on extensive experience
flS a Commission trial attorney from 1939 to 1945 , l\fr. J-T asleU sug-

gp,Sted that one could find no instance where the Commission "accepted
in part and rejected in part" a package settlement. Instead, the Com-
mission " did one or the other thing and this was normal procedure.
(Tr. 148. ) Simi1arly, to characterize the oral nature of the package
feature of the settlement as "sloppy ': would be to "charaeterize the
Comrni&.sion s procedures , which everyone used at that time, as sloppy.
If jt (the practice) was sloppy, it was generally sloppy and not in this
particu1ar (Nabiscol case. " (Tr. 142.

41. The Commission s Tl.ial Attol'wy, ::1r. Haslett , testified that "
was authorized by J\'-1r. Kelley and :1\1'. 1Voodl , my superiors " to

agreement ,vith Xabisco in accordance wit.h
cviously described. (Tr. 144. ) Moreover

, "

the
r. l--aslett J was doing it and every other at
line thing." (Tr. 144,.
year period of Th1r. JJaslett s service as a trial

ission , he never once heard of a.ny instance
cprimanded a staff attorney for mRklng oraJ
)onclent that the Commission would accept or
)ment on a package basis. (Tr. 149.

1 of Informal Consent Settlcment Practice in
:ontemporaneolls Proceedings

ion cn-ses both before a.nd after with the pro-
iH Docket 501:3 , the pf1lties followed the same
lctice in vokeel in the K abisco case, and the
etions in sueh contemporaneous cases were all
nnal practice as previously described in finc1-
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National Tea Sett.ernent

44. The
T( - r1

Commission s complaint ill Doekd !5648 charged National
r H. .." ", '" r'

2!JJ with it RobinsoIl- Patman violation
atiOlml Ten then filed its original answer
I of the alleged violation. (RX BB , lODl-

)l' National Tea a.nd the Commission
xtensive negotiations which resulted in
lent which was partly oral and partly
of the settlement agreenwnt conslste,d of
J\Iotion to vVithdraw AnswPI", a snbst.i-
a. negotiated Order to Ceascilnd D€ sisL
it-tal h,tl,eI" forwarding- these sPt.tlemcnt
n Trial Attorncy, counsel for National

arney s superior, the Dircctor of Burea.u
proved of the settIem( llt, and the trans-
llldeI'st.anding ,vas that if the Bureau of
3 settlement , the Commission s Trial At--

" tho s('tt1ement papers. (CX A , OODO.

ommiss:ion s Tria 1 Attorncyaddrcssec1 a
Tea and stated: "1\fr. 'Vhitely, Dirpctor

3 in agreement *: * awl ,yiJI approyc my
iSoioll." (UX AA , ODD;,. ) Tire Trial

cillOnUlChlll1 which he prepared to trallS
he Commission; )lch memorandum sum-
e case and st.atvel that tlwrp, was attached
eOlnrnpllded to the Commission as be-ing
on of the instant matter : : :I *

" (R,XnD
l'Hnsmittal ll'lJnOrandliff did not reveal
:1 proposed order wCl'c,pn.rt of an overall
t; anel made no I1p,Jltion whatsoevcl' of
l tIm Commission v,;auld treat the sPttJe-

10D1- lOD2.

, the National TP.H settlement papers

we al Assistant who ha(l not been informedtJu :1 proposed order wC're part of an overallset Legal Assistant thcn n ('Olnmpnd('cl aCCH in scope than the negotiated ordcr. (eX
, OD78.-0D81.) In dne cnUI'SC the broader order was mistakenly en-

t('red by the Commission. (BX EB , 100D-
L1S. Nati(ma J Tpa thcn fied a "Petition HN11H\sting l\Iodificatioll of

Commission s Oruer" (RX 1313 , 1006-1080), as1 ing t:w Commission to

fIl

tOl

let

* *

tlu
pa'
the
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conform its cease and desist order to the ag The peti-
tion described the settlemcnt procedures j onal Teu

nost identical to Lonal Bis-

ona1 Tea, alleged tHat tllcre "wcrc extended
e1 for the Commission and COIIllSel for the
lIt of slH h conferences, "an orde-r 'I' * :1: ,vas

h parties" and that the agreed-upon order

1 to the Commission as part of a rncmo-

or the COHunission. " National Tea- also al-
;; denial answer * * * and submitted in lien
er admit.ting all of the material allegations
Iphtint " while ""rclying upon the agreement
ssion upon th( tenus of the proposed ord('r.
, it took such a "course of action :; : *' in the
nission would adopt and approve the order
Jl1lsel." (HX 1313 , 1006 et seq.

rial AttorHey thPll fied an answer to il-

L am:mrer did not dispute any of the allega-
ition; instead , tJJC l' rjal Attorney supported
moclifipd order " in accord with the terms of

tbc pl'cviollsly agreed-upon onler.

OlJ for l\-fodification was initiaJ1y assign cd to
) had taken his oath of oJIce as tl, Commis-
;: belon . (47 F. C. at ii. ) CO'Hl'nissio1H

Ca,rson circuJat:E d an internal mCHIomndmn in ,vhich he assert.ed t.hat
it is well known a-nd underst.ood that the Cormnission is not bound

hy agreements or proposals between counsel , \\'110 take their chances
that the Commission win use its authority and diserctioll to make
necessary ehn.llgE s ill proposed orders." Commissioncr Carsoll then
stated that Nat.ional TC1L S "contention rOll the c.onsent-ol'der- padmgeJ
therefore lacks rnel.jt " and he l" comllendcd that National Tea s Pe-
tition for Modification should thereforc be denied. (CX A 00U.
Upon further rcflection , howeveT, Commission( l' Carson prepaJ' cd a
second memorandum in which he repudiatcd his prior recommenda-
tion and urged the Commission to entcr an "order whieh win satisfy
and be in harmony with the agreement negotiated by our trial eonnsel
an(l cOllllsel for l'cspondenL" (C:;X A, 0976. ) Comrnissi-ollCl' Carson
concJudcd his sccond memorandum with the recommendation "to the
Comrnission that the case be returned for settlement in aeco)'1HJH'

with the final agreemcnt bet ween our trial counsel and counsel for

respondcnts." (eX A , 0076.
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Lined that he was r( pudiating his
)nal Tea s consent order contention
3ince had un opportunity to go into
0976. ) Such "opportunity" was pro-
andum from Commissioner :Mason
d term on the Commission at about
rson arrived). (eX A , 0078-0081.)
II eXplained the full background; it
e settJeu1ent was worked out on the

WhICh we Commissioners and the tdal staff
t which were wholly unkno'wn to the Special
prepared the broader order entered by "mis-
) Comnlissioner l\iason went on to inform
the Commission s " trial counsel * * * negoti-
1 agreed order which struck down instantly
rerc concerned with * * * rand hence theJ
the practical advantage of an immediate
lst a long- and expensive trial aimed at a gen-
r practices * * * " (CX A , 09-79. ) Comrnis-
Imissioner Carson that "These are the facts
ssistallts (who had prepared the broad order
agrccment) are not in a position to be con-

0'-"'-"1'-' VL. 

\ '--'..). _

, vuuv. Commissioner 1\iasoll further observed that
it .is a great mistake in the settlcmcnt of cases to interpose the judg-

lncnt of pp-Oplc (Specia.l Legal AssistantsJ who are not informed as to
the :fu,(;ts surrounding the offer and mttJement " and such a "mistake
had occurred in the National Tea case. Accordingly, CommissionBr
J\Iason urgedCommissionel' Carson t() withdraw his earlicr rnemoran-
dl1u recommending rejection of National Tea s consent-order (;onten-
bOll a.IHI to "adopt the trial division s recOlIlrnendation" for entry of
the agreed-upon ordcr. (CX A , ODSO. ) Commissioncr Carson then pre-
pared his second memorandum which followed these suggestions of
Commissioner Mason. (CX A , 0076.

;')2. After Commissioner Car on had circulated his second memoran-
dum rccolYllnending that the COlllllissioll honor the "settlement * :/ :/
agreement bcbveen OlLr trial counsel and counsel for the respondents
(CX A , 0076), the Commission vaeat.ed its prior hroadcr order and
ent.ered t.he agreed-upon narrow ordm- ('17 F. C. 1314). (RX BE
1106-1107. ) The Cmnmission s accompanying opinion expressly rc-
citeel that respondent's Admission Answer had been filed " with the
understanding and upon thc con clition that the proce( ding vi'ouJd
be disposed of by the i suance of an orch' r to cease and desist sub-
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1 submitted" and that hence the origial broad

lified to the extent necessary to make it conform
" upon by counsel for the respondent and counsel
plaint." The Commiss1on s opinion aIso explained
ce concerning the package nature of the settle-
,d in the record at the time of the original order.

e United Buyers Settlement

n in Docket 3221 charged United Buyers Corp.

violations of Seeti.on 2 (c) ef the CJayton Act as
)l1owcd a series of preliminary settlement negoti-
, 0034 , 0091, 0092. ) At one point in the negotia-

attempted to folJow a procedure (different nom
nt practice described in Findings 36 through 42

he Commission would give its separate approval
ancc report in advance of submitting an overall
but the Commission refused to follow such a
22.
ussions continued , however, and United Buyers
case through the rncdium of an adn1issioll answer
an appropriate order to cease and desist 

* *' 

pecifieaUy, United Buyers proposed an order
ritten that it would prohibit U.B.C. frem rehat-
irS (as charged in the complaint J but would per-
le caneeting brokerage from sellers for services
,d by the proposed compliance report. (RX AA
c two parties then reached an overall settlement

mee with United Buyers ' proposal , whereupon
Led by United Buyers and then forwarded to the

Commission for approval. (RX AA , 0034.

55. Thereafter, the Commission entered the agreed-upon cease and
desist order against United Buyers. (RX AA, 0237; RX BB , 1080-
1083. ) United Buyers then issued a press release announcing that the
litigation had been settled upon a "satisfactory basis" and thovt the
order was the "outgrowth of the stipulation" and was "in the general
form which was anticipated." (RX AA , 0273 , 0286-0287.

56. Two days after the order was entered , United Buyers filed the
previously agreed-npon compliance report (I1X AA, 0238), and the re-
port was promptly approved by the Commission. (RX AA , 0269.

57. Almost five years later, the Conunission entered an "Orclcr
Requiring Additional Reports of Compliance" (leX BB , 1057), and

'170- 883- 73-
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shortly thereafter the Commission s staff filed a "Motion to Modify
Order to Cease and Desist" which , if granted , would have substan-
tially enlarged the 'Scope of the original cease and desist ordcr. (RX

, 1058-1060. ) United Buyers objected on thc basis of the 1941 set-

tlement agreement. (RX 1313 , 1062-1064. ) However, during oral argu-
ment before the Commission ou the modification issue, United Buyers
consented to a portion of the proposcd mod ification but continued to
object to the remainder. (RX 1313, 1079- , 1079- ) The Commission

thereafter entered a modified order (43 F. C. 619) which included

the changes consented to by United Buyers but excluded the proposed
changes as to which United Buyers did not consent. (Compare RX 1313

at 1059 with RX 1313 ",t 1087.
58. An internal memorandum by a Trial Attorney ill the United

Buyers ease asserted that the Commission had issued instructions to
the Chief Counsel that stipulations as to the facts and admissiou an-
Swers "are not to be undertaken upon any conditions such as ad-
vance, approval of proposed methods of operation for the future.
(CX A , 0023. ) Another letter from a Commission "ttomey rcminded
the United Buyers that he had not undertaken "to hind the Com-

mission with respect to terms and effect of the, order to cease and
desist which, presumably, it would enter npon your filing of an ad-
mission "nswer." (CX A , 0181. ) Thesc and similar documents in the
United Buyers case do not rcfute the existence of the infol'nal settle-
ment practice previously described; such documents merely show that
the Commission would not approve of a proposed compliance report in
advance of submission of an overall settlement package and that the
Commission s staff could not bind the Commission in advance to accept
a settlement package.

The l\1:anhattau Brewing Settlement

00. In the Manhattan Brewing proceeding (Docket 4;)72) (35
s complaint attacked under Section 5

Imissiol1 Act respondent' s use of the
for beer which was not in fact brewed

cut had origim1l1y filed an answer deny-
lunsel held settlement negotiations but
mitment at this time on either side * * *
)llowing additional negotiations, the re-
I answer and fied a substitute adntission
Attorney transmitted the usual papers

:/icatiou of settlf.nwnt ncgotiations. (CX
lOll proceeded to enter its original cease
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er wh' different from the proposed order tl'ans-bmmi, JX A, 0398-0400.
ltely original cease and desist order was en-can Br led a "Petition for Modification of Order
,e Con l S Trial Attorney had oraUy assured Man-
19 that the admission answer would be used only for an
lId permit the use of the name "Canadian Ace ' so long
lted specifically "that such products did not come from
: BB , 1088- 1088-
le Commission s Trial Attorney acknowledged the pos-

ellUine misunderstanding" concerning the negotiations
el (RX AA , (407), the Commission vacated the origi-
esist order (3;' .F. C. 828J.
then went to trial and ultimately the Commission en-

- to cease and desist (37 F. C. 376J suhstantially the
'iginal order which had been set aside. (UX AA , 0126;
!25.
an Brewing then appealed to the United States Court
the 7th Gireuit, and while the case was pending on ap-

111 Brewing made another offer or ,scttlcmcnt in which
)mised to drop the appeal in return ror ent.ry of a mocli-
is offer was described in an internal memorandum by
Ilmissiollers as an offer conditioned upon the Commis-
lee in advance or " a, co-mplete report of eompliance.

\"A AA , u"06-0457.) The Chief Counsel of the Commission sent 
Inern.orandllff to the Chairman , explaining that the Commission lacked

- . - . - 

mtstanding cease and desist order as long
court. (RXAA 0464.
s still pending, the Commission initiaIIy

proposed settlement by virtue of a

issloncr Iason not participating boca-use

lent to thc Commission. (RX AA , 0168.
mrnissioner l\iason had an opportunity to
ld consider the argumcnts and briefs , he

, (

January 14, 1946 , in which he eonclud.::cl
the present order" then before the Court
) On January 16 , 1946 , the Court of Ap-
appeal on Manhattan s motion. (RX AA
the Commission reopened the proceeding
r (42 .F. C. 226) in a form acceptable to
tue of a a to 2 vote, with Commissioner

ate. (UK , OJ !H04D5.
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65. At a later date, the Commission requestcd the Attorncy Gcncral
of the Unitcd States to institute a civil penalty procceding against
Manhattan Brewing for an alleged violation of the modified order;
the Commission s letter informed the Attorney General that Manhat-
tan Brewing had "filed a waiver of hearing and consent to the entry
of modified findings and order." (RX AA , 0640 , 0643.

CONCLUSIONS

1. The Commission s Rules of Practice did not provide for a formal
consent procedure in 1943/44, but as a matter of fad an informal set-
tlement procedure was utilized at that time hy the staff and relied
upon by the respondent's counsel in this matter.

2. The informal settJement procedure utilized by the staff in 1943/
4.-4 was not binding upon the Commission, but in practice it was gener-
ally followed hy the Commission.

HECOJ'MBNDATION

Undcr these circumstanccs, the Order to Cease and Desist issued on

- - - 

ted as a conscnt order.

TliICA'rION

pages of testimony (Tr. 1-161), four
)X A through CX D), and four ex-

, nx BB , RX DD , and RX EE),
d findings, and conclusions submitted
l to the COIDlnissioll.

rilE COM llSSION

T 23, 1971

mission on the Certification of Record
s and Recommendation of the hear'-

Ldent has iiled exceptions. The hearing
lendation contained in the report are

ld in rpsponsc to a Commission order
she hearings be conducted "in accorcl-
Dun in National B'lscuit Oompa.ny 

F. 2d 270 (5th Cir. 1968) J, for tlw
:eiving testim'ony and other ovid("'''''
le.ther (a Commission) order to (

, 1911 (against National Di:
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Company) was a
ilendation is that tl
as a -consent order.
Respondent does le examie

ileudation , nor doe it take exception to thesubst:
and conclusions of the exa.miner. Respondent exc
a.miner s ruling excluding , so called' post- 1944 co 

l.: l. ------ J. oeks to have admitted to show that "the original
otiated on the understanding of both parties that
rmit compliance based on lack of competitive ef-
to the examiner s conclusion that the "informal
0 utilized by the staff in 1943/44 was not binding
ion , but in practice -it was generally followed by
iVhich respondent maintains requires clarification.
ception, respondent does not contend that the ex-
ected the ultimate finding (i. that the Commis-
44 order as a consent order). Indeed, as we have
)ndent nor Oommission counsel have !taken excep-

eXUimlner s ultimate- recom-
, and desist "should be treated

nt contends that the remand proceding was in-
further factual question: vVas the original settlc-
the understanding of both parties that the 1944

c compliance based on lack of competitive effect?
omand proceeding was not intended to reach this
of the court's description of the purpose of the
demonstrate :

acknowleded by botb parties, eoncerns the Commission
: entered against Nabisco in 1944 following negotiations

s of both parties. Nabisco argues that this order resulted
aent. The Commiss-ion denies this. The other legal issues

Lion have, as a starting point, tl1e assumption that the
;;ent order. Yet tbc facts necessary for resolution

ever been developed in a bearing before the Com-

therefore remand this proceeding to the Federal
both parties to adduce evidence concerning the

le 1944 cease and desist order. The Commission
the original order was a consent order, despite

195 and again an 1967 that it do SO'. NabiscO' is
flt first in an FTC hearing-not merely thrO'ugh
Ie Court of Appeals. National Bi8cuit Company 

IF. 2d270. 271 (5th Oir. 1968).

le court pointed out the "other legal issues
" including the question raised now by

, competitive effects of its diseount sched-
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1118. The court made it clear, however, that the " starting point" 

a resolution of the question as to wlw;ther the 1944 order is or is not
a consent order. As previously stated, that determination has been

made and the 1944 order will be treated as a consent order. This being
the only issue before the Commission upon the court's remand , we
agree with the examiner that the post- 1944 comp1 iancc evidence, which
can only bear ou the interpreta;tion of the order, shouJd properly be
excluded from the record. Aceordingly, respondent' s first exception
;s rejected.

Respondent' s second exception, as noted , goes to the meaning of the

.p,

xaminer s .conclusion that the informal settlemont procedure utilized
by the staff in 1914 was not binding upon the Commission. Respondent
seeks to be assured that this conclusion doe not mean that " the 'Com-
mission was not bound hy the settlement agreement after it had ac-
cepted the settlement package " a,ud proposes that the Commission
substitute the examiner s conclusions with the following:

2. 'l' he settlement a,greement negotiated herein under the informal settlement
procedure utilzed by the staff in 1913- 1914 was not binding upon 'the Com-

mis:;iOll before iLo; accepblIce by the Commission, but after accep:tance by the

Commission, the agreement did become iJinding as a consent settlement under
the practice as it was generally followed iJy the Commission at the time.

Respondent' s concern as to the meaning of the examiner s second
conclusion appears inappropriate both beause the subject conclusion
of the examiner did not, deal specifically with the question of the
binding nature of the 1944 order once it was accepted by the Com-
mission , and because, as respondent note in its brief to tho Commis-
sion doubtlc ssly the hearing examiner intended no such interpretation

of conclusion Ko. 2 , in light of the recommendation that the 1944 order
should be treatBd as a consent order." Therefore, it appears unne--p$-
sary to suhstitute the coneJusion urged by respondent for the examiner
conclusion No.

An appropriate order adopting -the hearing examiner s findings and
recommendation will be issued.

Commissioner Macintyre did not participate in this matter.

ORDER ADOPTING FINDINGS AND REC01GI'mNDATlON OF HEARING
EXAMTNBR

The Court of Appeals for the Fifth Circuit, having rcmanded this
matter to the Commission in an opinion of August 19 , 1968 (8 S.&D.
7D6J, for hearings on the issue whether a 19'1 cease and desist order

issued by the Commission against LJondent was a consent order
and
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The Commission, by order of July 30
ing directed that evidentiary hearings h

of receiving tetimony and other eVideJ

and
The hearing examiner havig held sucl J

1971 , having certified the '.M rd of the proceedmgs, together wlth
his fidings and recomm, .ion, and respondent, on June 1, 1971,

having excepted to an e Ltiary ruling and a conclusion of the
examiner; and
The Commission, for the reasons set forth in the accompanying

opinion, having determined that respondent's exceptions should be
denied, and that the recOlHJHvuLH.oLIion d be

adopted:
It is ordered That the l'Yf'nntions fill

.. -' 

evi-
dentiary ruling and conch of the examiner be, and they hereby
are. denied.

ordere
nd the'
Jor

the hearing examier s findings and
, are, adopted as the findings and con-

, 1

the order to cease and desist issued
C. 213), be, and it hereby is treated as

" participating.

IE MATTR OF

JL OF LAW, INC. , ET AL.
TO THE ALLED VIOLATION OF THE

DE COMMISSION ACT

ly 18, 951-Decision, Au.g. , 1971

IRry 10, 1971, 78 F. C. 307, which required
he limited utilty of it."1 law courses and its

ng enforcement of the latter provision (Paragraph 3), until
ules on a similar question In the Matter ot La SaUe JlJxt6f

Jacket No. 590. The Commission by its order of .Tune 24
issued its order in Docket No. 5907 without a similar

19raph 3 of tle February 10 , 1971 , modified cease and desist
o. 5906 is herewith set aside.

College of I..aw , Inc.


