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in use and function with one another under ordinary cOlHEti01l8

of use , unless the later of such two (2) or more advert.isements
1n said twelve (12) 1I1Onth period estoLblishes that t.he toy or toys
advertised under the S lrnc fanciful l\fattel, Inc. brand narne
advertised therein are either (a) not intended lor use with all
of the other toys or categories of toys advertised under the same
fanciful ::ratt( , Inc. , brand name in the earlier advertisement
or advertisements in said twelve (12) month period or (b) in-
tended fo!' use \vith less than an of the other toys or cat.egories
of toys :,ulvertised nnder the same faneiful J\latJel, Inc. , !)rand
na.me in the earlier adve.rLisement or advertisements ill s:lid

tw,,1ve (12) month period.
It '(s fu:/,thrT onLel'cd That the provisions of Paragraphs One (1)

through Four (4) oJ this ordcr sha1l not become final and efiect.n
against respondent Carsoll-R,oberts Inc. unless and until fUl order
('olttain:jng E1rnilarly restrictive provisions as to the respondent be-
comes fill;l! amI e1feetive agninst. Dane( I'- Fitzgcl'a1d- Sa.mp1e : Inc. rSl"
p. (-SGD heeeinl

1 t (s furtlwi' O''dererl That the respondcIlt corporation not.ify the
Comml sion ftt le,ast thirty (:10) days pI'ior to any proposed chaIlgl
in the corporate respondent SlJ h as dissolution :l:SSigIiIlPJlt or saJc
resuJtjng in the emel'g'CTIc.e of a successor eorporntion , tlw (', l'cation
Dr (li.ssoJution of snbsidial'ics or any other change in the eorpOl'ntion
which milY f1Jfect eompJiance, obligations ar.jsing out of the order.

It ';s fndher onlcn;rl That the J' spondent corporation shall forth-
with (listrihnte a copy of this ordcr to each of its operating. diyisioIlS.

It h; fur.the;' ordered That the respondent eorporat.ion shall. within
sixt.y (1)0) days a.fter service npon it of thi:: order, fill' with the COJ1-

sion a Tl'port in 1vl'iting- setting forth in detail the mal1lPr and
form in which it has complied with th( provisions uf this order.

Ix TJIE ::VL\TTER OF'

TOPPER CORPORATION

CONSENT ORDEn , ETC. , IN nE( .'\RD TO THE ALLEGED VJOL.'\TWX OF THE

nWEIUL THAnE l OM l\'IIRRI0N ACT

Dor!;d (1 :207.3- Oomplrrint, Nov. 1971-Drci:;;lon, NfJv, 1. 1.971

CI)J ('nt onh.r rE'qniring an TG1izaheth , 1\ T. to - n:annf:lctllJ"f'r to ('('::"P m.:i1lg ir-

ns hl"WHlr'a:-t, IJlill1 or paeka p atlvertisin of tlwir toy IH'O(1nctr: , fl(1dn'sspd
to (-UJd!'--n , any (li t()1'tinn of tJwir toys perfnrm:lJcP" :u:-in g' fancifnl and
mi:-l('adin hri!ul IU1UH'R: and from llaldllg" nnfnir aIlcl decpptivp 'l' Y cn11-
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mer-daJs and package adverti for thpir " ToluIIY Lig-htnjng" car and
making other dc('('ptiyC exaggerations ('ollcprning the perfonnanee of their
toys.

COMPI,

Pursuant to the provisions of th( FedBral Trade Commls ion Act
and by virtue of the aut.hority -vested in it by said Ad, the Fe,del'ul
Trade Commission , hadng rp,iLson to helieve that Topper Corporation
a eorpol'ation, and Dancer- l:tjtzgerald-Samplc, Ine. , a corporat.ion

hereinafter referred to as respondents, ha.ve violated the provisions of
said Act , and it appmll'ing to the Commission that a proceeding by
it in respect t.hereof would he in t.1H' pllhJic. il1ten , hereby issues it.s
COlllp1iillt stating: its chargc.'J in t.hat. respect. as 1'01 lows:

PARAGIL\l'H 1. Hespondcllt Topper Corporat.ion is a corporation or-
ganized , existing and doing husiness under and IJY \'irtne of Ow laws
of t.he St.ate of Delaware, wit1) its principal of1ec anrl plaCl' 01 lmsi-
ness located at 107 Trurnbllil Stl' ct. , Eli/',abeth, 1\(' \y .Tel':".l'Y.

Respondent Daneer-Fit;rgel'ald- Sample , Tnc. is a corpnnl'tioll 01'-

g-anjzec1 , existing and doing lmsine ': l:ndcJ' nnd IJY Tirtl1P of thl' laws
of the St.lte of J)e!H\yare, wH:hits prillcipd ol!ice ard pla(T of nsi-
l1e!3S located at ;-H7 l\faclison A\' l'nne , Xew York , Nc\y )' ork.

The aforrnwJltioned respondents cooperate and act tog-cH)p)" ill ca1'ry-
ing out t.he acts and practices herein set fOltk

AIL 2. R.espondcnt Top pel' Corpora.tionis now a.nd ha.s heen C'llgagetl
in the manufacture, packaging, advmtising, offering for sfde, SRh

tnd distribution of toys H.lHt l'e, lat.('(1 pro(ll1ds , inclu(lillg toys desigJl:l.tpd
Johnny Ligl)tning, to the public. and t.o (list, !'ilmt-ors mHl l''t"aiJl'J's for
resale t.o the public.

Hespondent Dancl'l'- Fit;rgeraJd- Sample , lne.. is no\\ :11111 h s 1)('

,('

an ar1\"crLising' ,1gcUC'y retcLined by H' spolldrnt Topper Corporation; it
has prepared and no\\ l)l'('.parc.' s and plaeps advP1tisiJlg. iHclwling bllt.
not limited to the advertising ref('l'l"cd to ll(l'eiJl fo1' the pnrposp of
fH' cmotillg' the sale of respondent. Toppcr Corporation s jJ1'odllets.

Pt\I . 3. In the coursc and conc111ct of it.s business , rpspondent, Topppr
Corporation haH cHllsed and cont.inues to cau,'p i/s toys a1H1 l''latpd
products to be packaged , sold , shipped and distrilmted from it.s place
of bllsiness in the Sta.te of New .Jersey or from the st.ate of manufac.ture
to purelms(' l's thereof located in vRl'ions other States of the linited
States and in the Dist.rict of CoJlllnbia..

\R. 4. Tn the eOllrsp, and conduct of their aforesaid bllsilH'ssrs. and
at aJ I tillPs mentioned hen , J'('spondents arc- now aurl have be(,ll jn
subst.antjal ('ompetit.oll ill comJnpn e with corporations. firms and
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individuals ill the sale and distribution of their respective product
or serVIces.

PAR, 5. In the course and conduct of their businesses , and for the
pnrpose of inducing the pUI' hasc of the said .Johnny Lightning toy,
respoudents have prepared , utilized nnd caused to bp- broadcast

ad yel'tisemcllts of said . Johnny Lightning toy transmitted by television
st.ations loeateel in vat'ious States of the United States and in the Dis-
trict of Columbia , having suffcient power to carry such broadcasts
across state lines.

\ll, G. By and through the use of the aforesaid advertise-ments

respondents have n pl'esentcd , directly and by implic ltion that:
1. ..\ll .J ohnllY Lightning cars have doors and hoods that open and

close.
2. A Johnny Lightning- set as packaged and sold contains an parts or

accessories shown or depided in snch advertisements. 

PAR. 7. In truth and in fact:

1. All Johnny - Lightning cars donat have doors and hoods that
open and dose.

2. A.J ohnny Lightning set as packaged and sold does not t.onLain all
parts 01' acccssories shown 01' depicted in snch adyertisemcnts. Certain
of such parts 01' accessories arc ohtainable only by \vay of separate
purchase.

Therefore , the aclycrtisements referred t.o in Paragraphs Five and

Six , were and arc deceptive.
PAR. 8. The aforesaid advertisp,ments purport to accurately and

truthfully depict nr deseribl the appearance or performance of the
Johnny Lightning toy. However , by and through t.he 11se of a manner
of presentation including, but not limited to , special camera , filming,
or sOllnd techniques, said advertisements cxaggerate or fa1sel:r repre-
sent said appearance or performance.

Thcrefore, said ad vcrtiscmcnts were and are unfair or decepti ve.
\IL 9. By and throngh the use of a manner of prcsentation in-

cluding but not limited to special camera , filming- oj' sound tcehniqucs
the aforesaid a.dvertisements convey a sense of involvement of partic-
ipation in the use of the .Johnny Lightning toy which falsely represent
the actual use of the toy.

Therefore, said aclYertisements were and are unfair or c1ece-ptive.

PAH. 10. Respondents aforesaid advertising was and is addressed

primarily to childrcn. In that advertising, respondents have utilized
statement.s of endorsement as to the worth , valuc or desirability of the
Johnny Lightning toy by persons wen known to the pnblie as racing
car drivers, Said statements were offered on the basis of and in connec-
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hon , ,,,ith the experience and renown of said pcrsons as racing car
drivers. The nature of that experience and renown , however, extends to
achml-auto racing. It has not provided said persons with a special 

COID-
I)fJence orcxpcl'tisc on which to basc a judgment of the worth , value ordesirability to children of the .Tohnny Lightning toy, or with special
competence orexpertisc in the formation of judgments on which chil-
dren shonld be induced to rely.

Therefore, the use of such advcrtisements was and is unfair or
dpeeptive.

PAn. 11. Respondent" ropper Corporation has c lused to be printed
on the Johnny Lightnlllgpackage the statement "Cars go 1500 l\1iles
per hour (in scale)." The use of scale me,a.surement in dcseribing
velocity misrepresents the performance of the toy.

Therefore, said statements were and arc unfair or deceptive.
P AH. 12. Respondent Topper Corporation sells and distributes sev-

eraJ varieties of toy racing car and track sets under the brand name
Johnny Lightning. Said sets are not, identical in their dimensions and
methods of operation, and in certain cases contain parts which are
:incompatible in their fnnction and use with parts of other of said sets.
Respondents in their aforesaid advertising fail to disclose snch incom-patibility. The aforesaid advertjsements have the tendency and
capacity to mislead prospective purchasers or consumers who may rea-
sonably expect parts of said . Johnny Lightning sets to be compatible.

Therefore , said practices were and are unfair or deceptive.
PAn. 13. Respondent Topper Corporation

s toys, including the
Johnny Lightning toy, are designed primarily for children , and are
bought either by or for the benefit of children. Hespondents

' deceptivoor unfair advertising thus unfairly exploits a consumer group unquali-
fied by age or experience to anticipate or appreciate the possibility
that the representations may be exaggerated 01' untrue. Further
responcknts unfairly play upon the affection of adnlts, especially par-
ents and other close relatives, for children , by inducing the purchase of
toys and related products through deceptive or unfair claims of their
performance, which claims appeal bot.h to adults and to children who
bring the toys to the attention of the adults. As a consequence of
respondents ' exaggerated and untrue representations , toys are pur-chased in the expectation that the.y will have characteristics or perfornl
acts not substantiated by tbe facts. Consumers arc thus misled to their
disappointment and competing advertisers who do not engage in
deceptive or unfair advertising are unfairly prejudiced.

PAR. 14. The use by respondents of the aforesaid deceptive advertis-

ing has had , and now has , the capacity and tendency to mislead me.rn-
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bel's of the purchasing- public into the erroneous and mistaken belief
thnt the said represcntations wcre and are true, fLnd into the pun hase
of substantia.1 quantitives of the products 01 respondent 'ropper Cor-
poration by reason of said ('IT011(Ol1S and mistak( n belit

PAR. Hi . The aforesaid acts and pl'fLeticcs of rcspondent.s , as hcrf
alI( gecl, \Verc and arc an to the prejudice and injury of the public flnd
of respondents ' competitors and constituted , and now cOIlstitute
unfair methods of competitioIl in commerce and unfair and rleeeptive
acts and prndices in commeree, in violation of Section 5 of the Fed-
eral Trade Commission Act.

DECISION AKD OHDEIt

The Federal Tra,de Comnlission having initiatecl an investigation
of certain nets and practices of the respondent named in t.he caption
heroin , and the responclent having been furnished thereafter with a
copy of a draft of complaint whi( h the Burean of Consumer Pro-
tection proposed to present to the COllunission for its consideration

and whieh , if issued by the Comrnjssion , would charge respondcnt ,vitli
violation of the :Fedcra.I Trade Commissjoll Ad; 'and

The respondent and counsel for the Commission have therenJter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in t.he:dore-
su,jd draft of complaint, a statement that the signing of said agree-
ment is for settlement pnrposes only and docs not constitute an ad.
mission by respondent that the Jaw has been violated as alleged in
sueh complaint, and waivers and other provisions as required by the
Commission s rules; :wld

The COITunission having thel'eaIter considered the matter a-nd having
determined that it had reason to believo that :the respondent has vio-
lated the said Act, and that complaint should issue stating its e.harges
in that respect, and having thenmpon accepted the executed :Lb)"ree-

mcnt and placed such agreement on the public record for ' a period
of thirty (30) days, now in furt11cr conformity with the procedure
prescribed in Sedion 2.34 (b) of its rules, the Cornmissioll thereby
issues its complaint , rnakes the following jurisdictional findings, and
PHtel's t.he following order.

1. Respondent Topper Corporation , is a corporation organized

existing and doing- business nnder and by virtue of the laws of tlm
State of DeIa,wflre with its principal offce and place of business located
at J(7 Trumbull Street, Elizabeth , K e,w ersey.

2. The 1' ede,ral Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

It is ordered That Topper Corporation , a corporation and its of-
licers, agents, representatives and employees, directly or through 'any
corporate or other -device , in connection with the advertising, padnlg-
ing, offering :for sale, sale or distribution of anv toy in commerce
as "' comn1cree" is defined in the Federal Trade Commission Act , do
forth with cease and desist frOIYl:

1. Portraying or desc6bing in an ad\'er1, cmcnt addressed
to childrcn the, performance , operation or use of such products
by or through the use of:

(n,) Any film OJ' ca.mera techniques which result in any
visual perspcetive of 'Such product which pur-ports to be but
is not one which a child can experience in the ordinary use
of such product , whpll t.he dIect of sneh visual perspective
in the context of the advertisement as a whole is to mis-
represent the produd' s perforrnanee, operation 01' use to
the age gronp or age groups of children to whom the adver-
tisement is adch'csspd , taking into considerat.ion the lc:n l of

knowledge, sophistication , maturity, and experience of such
age gronp 01' age groups;

(b) Any sequence of diH'enmt visual perspectives which
purpo1,ts to depict perspectives which a child can experience
but which ehang:es faster than a child Cll-ll change his visual
perspedives in the ordinary use of sueh product, when the
effect of such sequence in the context of the adnntisernent as
a \vhole is to misreprcsent the product's performance, opera-
tion 01' use to the age group or age groups of children to
whom the advertisement is addressed , taking into considera.-

tion the level of knowledge, sophistication , maturity, and
experience of sueh a.ge :group or age groups;

(c) Any vislla1 pcrspccti vc which purports to depict the
actual performance of a partindar funct.ion of the product
and which differs substantially from the length of time re-
quired to perform that function, when the effect of such
visual perspedi ve in the context of the advertisement as a
whole is to misrepresent the product's performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into consid-

eration the level of knowledge, sophistication, maturity, and
experience of snch age group or age groups;

(d) Camera over-cranking or under-cranking to depict a
performance characteristic of such product which does not
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exist or cannot be pel'cej ved under ordinary conditions of the
product' s lise, unless the fact of the use of such technique

is established , if the cilect of the failure to establish the use
of slIch technique in context of the advertisement as a \vhole
is to misrepresent the produet s performance, operation or
use to the agE', gronp or age groups of children to whom the
advertisernent is addressed , taking into consideration the level
of knowledge, sophist.ication, maturity, and experience of

snch age group or age groups.
2. Portraying or describing the Rppearancc of snch a product

through the use of a star filter lens to photograph the product
.v11on the effect of the use of such d( vice in the context of the adver-
tisemE'nt as a whole is to misrepresent the product s appearance.

3. Representing that thE' hood or doors of any Johnny Lightning
car open or close unless such is the. fact.
4. Using in broadcast, print or package advertising of such

products , acldn sse.ci to children , any endorsements or other 5im-
ila-r statements as to th( vmrth , raJue or desirability to children
of any such product by any living person : persons , gJ'oup or or-
ganization when sneh endorsements arc offered on the basis of
or in connection with any experieTl , specia.l competenc.e or ex-
pertise ,,,hjeh the public may reasonably be expected to associate
with snch person , pcrsons, group or organizMioll llnle3s the person
persons , group or organization making the statement has acqllired
a. dcgrc e or type of experience, special competence , or expertise
which qnahfies him or it to form the jl.dgmrnts pxpl'pssecl.

Pl' o'L'ided That this parngrnph shall not prohibit the lEe of 
prodnd name or likeness which includes the name or likeness of
any person , persons : group or organization : or things , or the ad-
vertisement. of any su('h product in any mannel' not probiblted
hy this order.

5. Portraying or describing in any a(1vertisem( nt hyo or more
of SllCh products dlich are sold or distributed under t.he fa.nciful
brand name Johnny Lightning or other similar fanciful brand
na.me , used on more t.1an one such product , if such products must
he purchased separate1:.y, unless such advertisement establishes
which of the products advert.ised therein Inust be purchased
separately.

6. Commencing the production and causing the exhibition or
distributjon , within any twelve (12) mont.h period foHmving the
date on which this order becomes final in the caSe of broadcast

advertising, and within any twelve (12) month period fo1Jowing
January 31 , 1972 , in the case of print or package ad, ertising, of
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byo (.2 )01' more ad \-ertisements in the same medium for toys
advertised, distributed or sold uuder the fandful brand llHllH

r ohnny Lightning or othel' similar fanc-iful brn,nd name if the toys
therein achcrtisec1 in said tweh-e (12) month period ,,"culd n:' (1-

sonably be. expected by purchasers to be , LJUt arc Hot , cornptLti.ble
in use and function with one annther under ordinary eondiLoll3 of
use, l1n1ess the latter of such byo (:2) or morc acln:l'tisements in
said byel,-e (12) mont.h period establishes that the toy or toys
acln'rt.isec1 therein Hrc either (a) 110t intcnded for use ,yjth aJl of
the other toys or categories of toys i1(h-ertisccl under the same
fanc.iful brand llame in the e ll'l1er ad vertiscment or a(lYE rtise-
Inents in said t,vclve (12) month period or (b) intended for llse
with less than all of the other toys or categories of toys advertised
under t.he same fanciful brand name. in the earlier advertisement
01' advertisenlents in said hvelve (12) month period.

7. Representing that any toy ('111' oj' othcr toy ychicle trnn:ls
at any specific velocity other than that velocity drtenninecl hy
measuring the distanc( actually truxE'l'sed divided by the time
actually e!apsed when both distance and time :11'8 c.nleubtecl dnr-
Jug t.he normal or ordinary conditions of use of snch car OJ' other

toy vehicle.

It is further ol'deJY'd Tlmt the pl'm- isions of this onle1' applicable to
packages or labels shall apply onl:" to packages 01' labels \'\hic11 arc

produced by or for respondent Topper Corporation after .J :lHnfll'Y 31

IOH
It is .h.lTther O''dered That the prm-isions of P,ungl'ilphs One' (1),

Fonr (4), Five (5), Six (6), and Seven (7) of this or( r S11;111 not be-

come final and effective against. respondent. Topper Corporation. unless
anclnntil an order containiug similarly restrictive prm"isiOJ1s 88 to the
l'espondpnt. becomes final and eifecti\" 1g-i1inst ::lHttel Inc.. i_ See p. GG7

herein J
It i.s fnTther O1'CleTccl That t.he respondent co-rporatioH s11nl1 forth-

with distribute a copy of this order to each of its opcl'atillg divisions.
It 8laTthm' ordered That respondent corporation notify the Com-

111issio11 at Jeast thirty (30) days prior to allY proposed change in the
-corporate respondent sllch as dissolution, assignment or saJe resulting
in the elnergence of a snccessor cOl'poration the cTeation or (hssolution

of subsic1iaril:s or any other change in t.lw corporatioll ,,,bie11 Jllay al'-

feet compliance obligations arising ont. of the order.
It ,is Ill1,ther oTdC1'ecZ That the respondent eOrpOl'Rtion sha. , within

sixty (60) days "fter service upon it of this order, file with the Com-
mission a report in writing setting forth in detail the manner flnc1 form

in which it has comp1ied with the proyisions of this order applicab1c
to broadcast aclyertising.
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I ti8 lur.ther ordered That the respondent corporation shall , within

sixty (60) Jays after the date of .January 31 , 1972, file with the Com-

lllission a second report in writing setting forth in detail the manner

and form in which it has complied with the provisions of this order

applicable to print aJvcrtising and to packages and labcls and to

advertising on packages and labels.

IK Tln I\'IATTElt OF

DANCER-FITZGElL\LD-SAMPLE , INC.

CONSE T ORDER, ETC. , I:N HEGARD TO Tlm ALLEGIm VWLA'l'ON OF THE

I:EDElL\L TRADE cOJ\unSSION ACT

Docket C...2rrn. Cmnpluint , Nov. 19" DecL 'imt , Nov. 1, 

Consent order requiring a New York City advertising agency representing an
lizabeth , N. , toy manufacturer to cease using in any broadcast adver-

tisement involving its customers' t.oy products or in print or 
package

atlvcrtising, addressed to children , any distortion of the toys performances
using fanciful or mislendin i; hralHl names, or making other deceptive

exaggerations concerning the performance of tIle toys.

COl\lPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authm'ity ,"esteel ill it by said Act, the Fcderal

Trade Commission , having reason to bel ieve thflt Topper Corpora-
tion, a corporation , and Danccr-Fitzgcrald-Samplc , Inc. , a corpora-

tion, hercinafter reforrcd to as l'cspondents have vio1ated the provi-
sions of said Act , and -it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hcreby issues

its complaint stating its charges in that respect as follows:

P AHAGR,\PH 1. Hespondcnt Topper Corporation is a corporation

organized , existing and doing business under and by virtue of the laws
of the State of Delaware , with its principal offce and place of business
located at 107 Trumhull Strcet , Eli,abcth , New Jcrsey.

Hespondent Dancer-Fitzgerald-Sarnple, Inc. is a corporation orga-
nized, existing and doing business under and by virtue of the Jaws of
the State of DclawRre, with its principal ollee and place of business
located at 347 Madison Avenue , New York , New York.

The aforementioned n spondents cooperate and act together in

carrying out the acts and practices herein set forth.
PAR. 2. Respondent Topper Corporation is now and has been en-


