
Complaint

I ti8 lur.ther ordered That the respondent corporation shall , within

sixty (60) Jays after the date of .January 31 , 1972, file with the Com-

lllission a second report in writing setting forth in detail the manner

and form in which it has complied with the provisions of this order

applicable to print aJvcrtising and to packages and labcls and to

advertising on packages and labels.

IK Tln I\'IATTElt OF

DANCER-FITZGElL\LD-SAMPLE , INC.

CONSE T ORDER, ETC. , I:N HEGARD TO Tlm ALLEGIm VWLA'l'ON OF THE

I:EDElL\L TRADE cOJ\unSSION ACT

Docket C...2rrn. Cmnpluint , Nov. 19" DecL 'imt , Nov. 1, 

Consent order requiring a New York City advertising agency representing an
lizabeth , N. , toy manufacturer to cease using in any broadcast adver-

tisement involving its customers' t.oy products or in print or 
package

atlvcrtising, addressed to children , any distortion of the toys performances
using fanciful or mislendin i; hralHl names, or making other deceptive

exaggerations concerning the performance of tIle toys.

COl\lPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authm'ity ,"esteel ill it by said Act, the Fcderal

Trade Commission , having reason to bel ieve thflt Topper Corpora-
tion, a corporation , and Danccr-Fitzgcrald-Samplc , Inc. , a corpora-

tion, hercinafter reforrcd to as l'cspondents have vio1ated the provi-
sions of said Act , and -it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hcreby issues

its complaint stating its charges in that respect as follows:

P AHAGR,\PH 1. Hespondcnt Topper Corporation is a corporation

organized , existing and doing business under and by virtue of the laws
of the State of Delaware , with its principal offce and place of business
located at 107 Trumhull Strcet , Eli,abcth , New Jcrsey.

Hespondent Dancer-Fitzgerald-Sarnple, Inc. is a corporation orga-
nized, existing and doing business under and by virtue of the Jaws of
the State of DclawRre, with its principal ollee and place of business
located at 347 Madison Avenue , New York , New York.

The aforementioned n spondents cooperate and act together in

carrying out the acts and practices herein set forth.
PAR. 2. Respondent Topper Corporation is now and has been en-
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gaged in the manufacture, packa.ging, advertising, offering for sale
sale and distribll1tion of toys and rel lted products , including toys des-
ignated Johnny Lightning, to the public and to distrihutors and re-
tailers for resaJe to the pubJic.

ne.. pondcnt Daneer-Fitzgeralrl-Sample, Inc. is now and has been
an advertising agency retained by respondent Topper Corporation;
it has prepared and now prepares and places advertising, including but
not lilnited to the advertising referred to herein , for the purpose of
promoting the sale of respondent Topper COl'poration s products.

-'H. 3. In the course and condud of jts business , n spondcnt Topper
Corporation has caused and eontinucs to cause its toys and related
products to be packaged , sold, shipped and distributed from its place
of business in the State of New .Tenmy or from the state 6f manufacture
to purchasers thercof located in various other States of the 1Tnited

States and in the District of CoJumbia.
PAn. 4. In the course and conduct of their aforesaid businesses

and at an times mentioned herein , respondents are no.." and have been
in substantial competition in commerce with corporations, finDs and
individuals in the sale and distribution of their rcspective produets

or serVIces.

PAR. 5. In the course and conduct of their businesses, and fol' the
purpose of inducing the purchase of the said Johnny Lig-htning toy,
respondcnts have prcpared, utilized and caused to be broadcast, ad-
vertisCluents of said .Johnny Lightning toy tra.nsmitted by t.elevision
Stations located in vaeioHs States of-the l;nited States and in the Dis-

trict of Columbia , having- suffcient pmvcr to carry snch broaelenst.s
across state lines.
PAn. 6. By and throngh the USB of tJH afon said advcrtiseme.nts

respondent.s have represented , directly and by implieation that:
1. All .Johnny Lightning ears have, doors and hoods that open and

close.
2. A Johnny Lightning set as packaged a.nd sold contai ls all parts

or accessories shown or depioted in s11ch n.dvel'tisclnents.
\R. 7. In truth 'and in fact:

1. A11 Johnny Lightning cars do not have doors and hoods that
open and close.

2. A J 0111l!lY Lightning set as packaged and sold does not ('..ntain
a.ll parts or accessories shown or depicted in such advcrtisements. Ce.r-
tain of such parts or accessories are obtainable only by way of separate
purchase.

Therefore, the advertisements referred to in Pa.ragraphs Five and
Six , were and are deceptive.



.(;H9 Complaint

PAR. 8. The aforesaid advertisements purport to accurately and

truthful1y depict or describe the appearance or perlormancR, of the
Johnny Lightning t.oy. IIO\vever, hy and through the use of a manner
of prescntation including, but llut limited to , special camera , filming,
or sound techniques , said advertisements exaggerate or falsely rep-
resent said appearance or perf'0rmance.

Thercforp" said advertisements were and are unfal!' or deceptive.
PAR. n. By and through the use of a manner of presentation i11-

,eluding but not 1imited to special ca,mera, filming or sound techniques
the aforesaid advp,rtismnents COllV( y a sense of invo1vement '0r par-
ticipation in the use 'of the Johnny l--ightning toy which fa1scly rep-
resents the actual use of the toy.

Tb_erefore, said advertisements wcre a,nd are unfair or deceptive.
PAIL 10. Respondents' aforcsaid ulvcrtising was antI is addressed

primarily to chiJdren. In that advert.ising, respondents 11aye \1t11izea

statements of endorsement as to the \yorth , value or desirability of the
Johnny Lightning toy by persons \Yell knmvn to tbe public as racing
car drivers. Said statements were oHcred on ,t,he ba.sis of and in con-
ncction with the experience and rcw)\vn of said persons as racing

tr clrivel's. The nature of that experience and rellO\Vll , hmnwer , ex-
t.ends to ;Letual auto racing. It has not provided said per::olls with a
sp(' cial cornpctence or expertisc on whieh to base a jndgment of the
worth , va1uc or desirability to children of the Johnny Lightning toy,
or witll special competence or expertise in tho formation of jllt1gmcnts
,011 which ( hildl'Cll honld be induced to rely.

Thereforc, the U:'C of sneh adv(Ttisements was awl is unfair or

ckeepti ve.

\ll. 11. Hespondent Topper Corporation has caused to be prinf- eel

011 the .J ohnn1' Light.ning package t.he statement " Cars go 1500 j\liles
per hour (in scnJe)." Tlw ns( ( scah meaSUF mel1ts in dcseribing

veloeity misrepresents the performance of the toy.
Therefore, oaid st.aterilcnts were and are unfair or decepti I'C-

PAR. 1:2. Hespondcllt Topper COl'pondioll scl1s ilnd distributes sev-
eral vflrietie of toy raclng ear and track f-e.ts nnGcl' the brand na.me

ohnny Lightning. Said sets are not identi( al in their dimensions and
methods of operation , and in certain ('a.sc ; contain parts \vhi( h are
inCDl1patib1c in their function and use wit.h parts oJ o1'her of saj(l
sets. Hespondcnts in their n-fore ai(l advertising fail to dis(', lme ueh
incOlnpatibility. The aioresaid aclvertisC'ITw,nt.s hayc the tentlency a,
capacity to mish ,Ht pI"()sp( ('.tiYe pnrehasel's OJ' conSl1l1CI'S \\.ho may rea-
sonably PXjwct lmrts of said , roJUl1'y LiGhtning sets to be compatibJe.

ThFn.Jorc , said practices ". C'j' C and an unfn.ir or deceptive.
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PAR. 13. Respondent Topper Corporation s toys , including the .John-
ny Lightning toy, are designed primarily for children , and ftl'e bought
c.lther by or for the benefit of ehildrpn. Hespondents ' deceptive or
unfair advertising thus nnfairJy exploits a consumer group unqua.li-
fied by age or experience to anticipate or appreeiatc the possibility
that the representations may be p,xng-geratc (l or l1ntrl!c. Furthe.r, re-
spondents unfairly play upon the affection of adults , especially parents
and other close relatives, for children , by inducjnf! the purchase of
toys and related products if,hrough deccptlve or unfair claims of thf\ir
pcrformance, whieh claims appeal hot.h to adults and to chil(lrpJl wllo
bring the toys to the attention of tlw adu1ts. As a eOHRe,(jllence of 1'1:-

spondenh/ exaggerated and nntrllp, representations , toys arc purrlutsed
in HIe expe,(.tation that tll( Y will JUlve chaTade,ristics or perform acts
not SllhBt-a.llt, iat,erl by the fa('ts. COJ1SlIHlerS are tlms mis1ecl to their
disRppolntment and compet.ing a.rlv( rt:isers "dlo (10 not engage in de-
C'Pptive or unfair advertising are unfairly prejnd irpd.

PAH. 14. The use by respondents of the afon- sa.i(l clcrcptivc advcrtis-
ing has had, a.nd now has , t.he capacity and tendcncy to mislead nw.n-
bel's of t.he purchasing- puhlic into the CTTOlH',OUS nnc1mistnken belipf

that tlu', said represp,nt.ations ,ycre ancl axc trne, and into the, purchase
of suhstant.ial quantiHes of the pl'oclw,ts of respondent Topper Cor-
poration by reason of said C1T0l1('OUS and mista.ken b( licf.

PAn. 15. The aforesaid aets and prartiC'ps of rcspoll1ents , ft.S, hen'in
alJege, , were and are all to l.he prejudice al1(1 injury of thc pl1bl1e
and of respondents ' competitors n, ne! constitnt.ed , and now const.itute
unfair methods of competition in ('ommerce HIHll1nfair and clece,ptin-'
a,ds and praetiees in commerce , in viola.tion of Sedion ;: of t.he Fcd-
enll Trade COlnmission Act.

I)E(:'ISION . \XO Or:nEI-

rho Fcrlcl al Trade Commis:-ioJl havinginiti;ltpd a.n inycst.igation of
cpr/ntH acts ancl pl'adic.ps of the T'f' p(m(1(,Jlt muned in tJI( caption
herein , and the respnllclmlJ. having be on f1ll'nislH-'d t, hcl'ea.fter with a
eopy of a draft of comp1nint. which the DurraH of Consl1mer Protec-
tion proposed to prr.Sf'Ht to the COlillnis.',;ion Jor i j- s ronsiflel'ation and
which, if iSSlle.d by the CommissioJl , wOllJd ehal'ge J'P.spondent with
violation of the Fc(1r ral Trade Cornrni3sjon Act; tlld

The l'eRpondcnt and counsel for the Commission lJivP thrl'ca"fer
executed an a.grcpment, eonhtinillg a conspnt on1('r, an ndlnission by
the respondent, of an the jurisdictioJlal facts set Jorth in the afore-
said clraft of ('omplaint , ft statp,nwnt thf'J. tJw signing- of said ngi'ce-
ment is for settlement pur.poses only nnd does Jlot eOl1stit,1Irc ,In 1.1I1is-
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sion by respondent that. the law has been violat.ed as aHege.d in such
complaint , and waivers and at-her provisiolls as required by the Com-
missioJl s rules; awl

The Commission having the1'ca:f r considered the mat.eT 01H1 having
(kt(' l'Ilined t.hat it had re,lson to believe that the respondent has
:iolated the sa, ic1 Act , a,nd that complaint should issue stating its
charges in tlmt respcct, a.nd having thereupon accepted the executed
agrc,( mcnt and pla('o(l such agreement on the public record for a
period oJ thirty (:30) days , now in further conformity with the pro-
eecll1re preseribed in Section :2.14(b) of its rules, the COll1Il1SS1011
thereby issues its complaint, Inakes t.he follo\vjng jurisdictional find-
ings, and cnt.ers the :fol1owing order.

1. Hespolldent l)alleer-Fit. ge-rald-Sample, Inc., is a corporation
organized , exi tillg and doing lmsiJl' s under and by virtue of the laws
of the State of Delaware \vith its prineipal offce ul(1 plnce of business
locate-cl at ;147 ldadisoll Avenue, New York, New York

2. The Federal Tra.de Commission has jurisdiction of the snbject
matter of this proceeding Uld of the respondent, fmd the proceeding is

, in the public interest.
ommn

Ii is oT'del'ed That Dan('er- Fitzgeralc1-Sarnple , Inc. , a corporation
and its officers, agents, l'epresent.atives and Plnployees , directly 01'

through flJlY corporat.e or other device, in connection with the adver-
t.ising of any toy in commerce, as "' eommen:e" is defiJl d in t,he Federal
Trade Commision Act, do forthwith cease and desist from:

L Portraying or descl'i'bing in a broadcast advertisemcnt ad-
dressed to chilc1I'cn the perl'ornmnce, opcration or usc 01 sueh
products by or eh rough the use of:

(a) Any fihn or camera tedmifJtws which result in any
visnal perspectivc or snch product which purports to be but
is not one which a child can experience ill the ordinary use
of sl1ch product , ,yhen the effect of sueh visual perspective
iu the context 01 the H(lvertisement as a whole is to Inis-
represent the product's perJormanec , operation or use to the
age group or age groups of children io whom the advcl'Hse-
mellt is addressed, iaking into consideration the level of

kno\\ ledge , sophistiention , maturity, and experience of sueh
age gronp 01' age groups;

(b) _Any ,sequence of different visual perspectives which
purports to depiet peTspectives which a. child can experiellee
bllt which chan ('s faster Lhan a, ehiJd can change his visnal
perspec.t.ives ill the ordina.ry use of such product , \vhen the
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effed of such scqucmce in the context of the advertisement as

a whole is to misrepresent the product's performance, opera-

tion or use to the age group or age groups of children to whorn
the advertisement is addressed , taking into considerat.ion the
level of knowledge, sophistication, maturity, and experience

of sneh age group or age groups;
(c) Any visual perspective which purports to depicit the

act,lUll performance of a part.icular fUllction of the product
and ,vhich differs substantialJy from the length of time re-
quired to perform that function , when the effect of suell visual
perspective in the cont:e.xt of the advPl'Liscrnent as a whole
is to misrepresent the product's perJormnnee, operation or
llse to the age group or age groups of ehilcln Il to whom the
advertisement is addressed , taking into consideration the level
of knowledge, sophistieation , maturity, and experienee of

such age group or age groups;
(d) Camera over-cranking or under-eranking to depict a

performance charaderistic of such product which does not
exist or cannot be perecived under ordinary conditions of the
product' s nse , unless the fad of the e of such technique is
established , if the dIect of the failure to establish the use of
sncll h.chniqne jJl t.he context of the adn rtisemmlt as a '",'hole
is to misrepresent the product' s performance , ope!'ation or use

t.o the age group or age gronps of children to whom the ad-
vcrHsement is addressed, t.aking into C'onsideration the level

of knowledge , sophistication , Innturit.y, and experience of such
age group or age gronps.

2. Portraying or deserihing: t.he a.ppearHlicc of sHch n product
t.hrough th( I1,C of a star H1t(', !' lens to 'photograph the product
when the effect of the use of such device in the context of the ad-
vert.isement as a whole is to misreprcsfmt the product' :: fLppearancc.

. Representing that t.he hood or door:: of any .Johnny Lightning
citr open or dose un Jpss such 1S the fact.

1. Using in broadc.ast advertising of sl\ h products, a,ddl'essed
to children, an:' E'lldorSPIlH' nL3 01' ot.her similar statements as to the
worth , yalne or desirability to children of any snch product , by
any living person , persons , group or organization ,,,hen such en-
lorsr.rtr.nt.s are ofrered on th( basis of or in connection with any
experience , special competence or expert.ise which the public may
reasonably be expceted to flssoeiate \vith such person, persons

group or or :anization nn ll ss the person , l)(,J'sons , group or organi-
zat.jon making the st.atement, has acquired a degree or type of
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expcrience, special competence , or expertise ,vhich qllalifie him
or it. to form the judgrnents exprc sed.

Ppov'ided That this paragraph shall not prohibit the nse of a
product name or likeness ,,,hich includes the narne or likeness of
,llY person , persons, group or organization , or thing , or the ad-
vertisement of any such pI'oduct in any manner not prohibited by
this order.

5. _POltraying or describing in any broadcast advertisement two
or more of such products wllich are sold or disiributed under the
fanciful brand name (Johnny Lightning or other similar fanciful
brand name, used all more than one such product , if snch products
Hl1st be purchased separately, unless sw;h ad vcrtiscmcllt estab-
lishes which of tho produets advertised thcrein must be purchased
separateJy.

G. Commencing the production and cansing the exhibiti n or dis-
tribution , within any twelve (12) month period following the date
on which this order becomes final of two (2) or more broadc:ast
ac1V( ltisemellts in the same medimn for toys advertised , distributed
or sold under the fanciful brand name Tohnny Light.ning or other
::imilar fanciful Topper Corporation branc1namc if the toys tlw.rc-
in advertised in said twelve (12) month period would reasonably
be expected by purchasers to be , but are not, compatible in use and
fllnction with one another under ordinary eonditions or use , unless
the latH' of such two (2) or more advertisements in said twelve
(12) month period establisJH's that the toy or toys advertised und(
thp, same fanciful Topper Corporation brand !lame advertised
t here111 are either (a) not intc llded for use ,vith all of the other toys
or categories of toys advertised under the SRme fanciful Topper
Corporation brand name in the cadier advertisement or advertise-
ments in said twelve (12) month period or (b) intended for use
with le.ss t.han all of the other toys or categories or toys aclvl'rtised
under the same fanciful Topper Corporation brand name in the
earlicr advertisement or advertisen1ents in snid twelve (12) lllonth
period. .

It ,is fllt'heJ' O'ylered That the provisions of Pa.ragraphs One (1),
FoUl (4), Five (5), and Six (6) of this oreler shan not become final
find effective against respondent Dancer-Fitzgerald-Sarnple , Inc. , un-
Jess and until an order conta:ining simiJarly restrictive provisions as to
the respondent becomes final and effective against Carson-Roberts
Ine. r See p. 674 herein J

470- 8S:3-

-- .

4;)
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It .is further ordcred That the respondent corporati.on notify tllc
Commission at least thirty (;10) clays prior to any proposed change
in the corporate respondent snch as di sollltlo!l , assignment or sale
resulting in the ernel'gcllcc of a suecessor corporation , the creation or
dissolution of subsidi lrie,s or any other change ill the. corporation
","hich may affect compliance obligations a1'1sing ont of the onleT'.

it -is fu,rthcT' onlcTcd That the respOndpJit corporation shall forth-
with distribute a copy of this ordcl' to each of its opcrating divisions.

It isj'llrthcr opclcrcd That the respondcnt cm"potation shall , within
sixty (60) days after sCl'Yicc upon it of this order file with tJH

Commission a rcport in writing setting forth in detail the rmlllwr and
form in which it has complied with the provisions 01 thi ordel'.

IN THE ::\I.\TTEH OF

HK-\DEKS 1JIGEST .\SSOCL\TION , 11\(:.

CONSEYl' (mnEJ , l':TC. , I)i HEC:'\HD Tn TITE .\LLEfa:n VIOLATION OF TilE
FEDEIL\L TTI.\DE COllI l\IISSIO:\ .\CT

lJrJl;ket (J-UJ7.:J. COliplaint Vrm. 2 1971-fJccisirm l'lrJ'. 2 , lt171

COIL"I'Ilt. order reql1irillg Uj( R(,;ldpr J)ig(' t Assncintioll with IH'adq\Jal'tf'rs in
;\ew (' U(", 1\. , to ('(''-:"(' fniling to fli c1() (' t.lw lI11mbel", lwi, nn' , anfl v:lIne
of the jJJ'i?;ps in jt"..; eircI11atjon ('ontp. "h-: aod ;111 OtlH' l" pertiw' ll!.info\'uat:OJI
failing to aW;lnl all pri:wsndvf'rtised, n il1g nH ol"d "' lu('ky " Oil any

tid:ct, failing to llailltain ;1(lPqnatp records fo)" fivp :rears Hnd flirni:-II records
to I"w Ferleral 'll'de ('()nlllli ioll 11lJon J"' fllH' "t. , faiJing to O!Jt;till tile COJI-

:-('

nt of iudi\"j(IHiJ1s hefl)!'' l1:-illg; their nH.IIPS ill Vn)l101ionaI m;lh:'l"j,d.. ;In(I

f;Jijing; to (liscl() e ;111 f'f-('ntial detni1s in fldyprtising ('ontpst:,..

CnHrL.

PlI' slinnt to tllP, pro\'isiolls of the Fedcral Trade C.o111liit::.ioI1 Act

flncl by virtue oJ t.he alltllOrity \"cst.f'd ill it. hy said Ad, t.w r'-' cdcral
Trade CommissioJl : baring reaSOll to bclic,.c that. Header s Dige,"it. A

:'ociatioll , Inc. , a corporation , h('n inaftcr l'cfen8(1 to as r('spondent

hag vjolated the provisions of said \ct, nnd it appc lriIlg to the Com-
rnissioll that a In"ocpr.c1ing by it in respcct thereof would be in the
Pliblie interest. , hereby isslws its complaint stilting its ('lw.r/

'('

s in t1wt

rpsp('d as 1'o11o\\s:


