
INTERLOCUTORY, VACATING, AND MISCELLANEOUS
ORDERS

ALTEJ(MAK FOODS, INC.

Docket 8841. Order, AUf!. , 1911

Order dl'nyjl1 respondent' request to he heard on exceptions to hearing ex-
aminer s order denying l'eRpondent' motion for it more definite statement.

OI:DEft DENYIKG RESrOXD.I S REQTa sT "To BE REAlW O EXC.lU'TlONR

Respondellt on July 20 , ID71 , fied a doeumont which it entitled a
follows: "Exccpti(Jns To H.lll1ng Of IIearing Examiner Edv,rard

Creel Denying Respondent' s 1\:Iotion .For A More Definite StatmncnL
, In The Alternative

, '

fo Dismiss The Complaint.
" 1 Complaint

cOllllsel , on.T llly 28 1D71 filc'd an answer in opposition to respondent's
xccptiOllS.

HCSPOlldC11fs docnment, while tel'med "exceptions," in fad urges
the COllllnission to recon~id(\l" the hearing examiner s ord'er and t.o
grant the l'clipf requested. Thus , it SCPlDS to be marc in the nature of an
appeal. The Commission s ndl's do not permit the filing of an inter-
locutory appeaJ from such rUhJlg as this unless fJm.lnission is first ob-
taillcd from the Commission , and permission wi II not 1m granted except
upon a showing that the ruling c.omplained of involves substantial
rights and \\ ilt Inatcl'i lll'y afrect lhc final dl' cisjon , and that a dd,cr-
millatioll of its eOlToctncss before the conclusion of the hearing is
cssl' ntial to SCITe the interests 0:( justice (Section iL23 (a) ). Respondent
has HOt. complied with this requirement of th( Commissioll s rules and
so it is not properly beforc the COlnmission in making its l'cq uest.

Nevertheless , SOllle gcneral observations ,,-ould seem to be in order.
The (-' XamilJ' T held, in effect, that the complaint is suflicient for. tbo
pllrpose of filing an ans\yel'. The Commission ordinarily \"ill not
disturh such a ruling and we seE', no reason to do so in this instance.

l\lol'cQi- , if it is discovery which respondent speks , its rights an
fully pl'otf'ctcd beeanse tho hearing examiner has schednled a 1'1'0-

1 It o;houId he noted that the Commh;sion s Rules of l'ractice do not require formal

''CPlJtiUl1 to an adverse ruling- (Section 3.43(f)).
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lwaring conference for August 19 , 1971 , at whieh time or soon there-
afh l' complaint counsel is to disclose his expeded evidene(

. "T

conclude that rcspondent has not been pl'ejudic.ed by the action taken
IH' reiu. Accordingly,

1 t is ordered That respondent's request to be heard on exceptions
fronl the hearing examiner s order filed .July , lD71 be , and it hereby

, denied.

MISSOURI PORTLAND CE?\IENT COMPANY

Dockef 8183. Order

, .

4-11(1. 7. l!rU

Onlpl' df'J1yjng various nplieals b ' I'l'sfJOI1(ll:l1t and third pUl'tit's from hearing"
exa!Ijncr rulings granting in lJal't and (1er(l"ing in part 1I1Otion of third

parties to quash , limit OJ' accortl confidential treatment as to ('I'1'tnin sped-

lications in :suhpoenas (IUCe8 tcc'/, Hntlretul'Jling case to him for darifitation

of his ruling- on specification fi

OnDER Di' XYIXG I N'J'EHLOCUTonY ArJ'E.-Ls .\ND RETURNING J\fATTEH TO

TIlE EXA:\flKEI :FOR CLABIFICATIUN OF RULIXGS REGARDING

(l,G ASIIl NG OF S.EPTKl\IImR 6

This mattcr hnving e()m( lwfore the Commission upon l'csponclenCs

appeals, fi.led .Tune 1.'1 , ID71 , and .Tuly 6 1971 , from the hearing exam-
ill s orders , filed June 7 , 1971 , and .Tune 2(1 , ID71 , in \vh1ch the ex-

aminer granted in paIt and den1cd in part the motions of third parties
to quash , limit or accord confidential treat.ment as to certain specifica-
tions in subpocnas du(;os teen'ln issued at the instance of respondcnt;
and UpOJl answers in opposition filed by third part1l's on . Tunc 17 , 1971

Tulle 21 , 1$)71

, .

July 12, 1971 , and July 10 1971 , and by complaint
eounse! on .June 21 1$)71 , and July 1:3 , 1971; and upon replies to cprtain
of these answers filed by respondent on June 28 , ID71; and upon the
appeal of Ash Grove Cement Company and Fordyce Concrde, Inc..

filed .July n , 1071, from the hearing- examillel"s order, fjlt d .June 24,

ID71; Uld npon answer in opposition filed by comphtint counsel on
.Tn1y1:3 , 1971; find

It appe,lJ'ing to tlw Commission that in aU respects other than as to
specification (i in t.he saiel subpoenas rlnce8 tecuI)/ issued to certain

cement rnallufaetul'ers , no ~howing has been made as required hy Rule
:3. :1!5(b) oJ the Commission s UuleR of Praetice to justify the above ap-

pc' als; and
It fUlthcr appearing to the Commission that the hearing examincr

ol'(le1"s quashing the, saiel specification 6 do not sn1Tciently aIticulatc his
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bases or nmsons for ~nch adion , including whetlml' 110 considered the
requested data relevant for purposes of discovery; and

The Commission therefore having determined that the matter should
be. retllTI1Cd t.o the hea.ring examiner for clarification of his rulings as
to the said specification f) so as to afford the Commission a 11101'0 in-
formed basis for dl,termination of rcspondellfs appeals on this qucs-
tion , that respondent's appeals should be denied in a1l ot.her respects
Hnd that the appeal of Ash Grove Celnellt COlnpany and Fordyce Con-
crete, Inc. , should aha he d( nied:

It zs onfrJred That respondent's appeals from the bearing examiner
orders filed Juno 7 1971 , and June 24: 1\)71 , be , and they hereby arc
denied insofar as they pertain to rulings of the examiner other than
as to the said specification 6.

It i8 /,urtlwr orde1'ed That the appeal of Ash G rove Cement COIn-
pany and Fordyw Concrete , Tne. , from the hearing examiner s ordcr
tiled oJ une 21 1971 , be, and it hereby is, denied.

It ,is fUTther ordered That this matter be , and it hercby is, retm.ncd
to the hearing examiner for c.arificat.ion of his rulings as to the said
~l)peification G.

'\Tithout the coneurrence of Commissioner :MaeIIlt.yre.

THE PAPERCRAFT C:ORPORATlOX

Docket 8779. Order, Sept. , 1971

Order den;yillg respondent's pdition for reopening 3THI for a stay of the f'ffpcl.ve
date of the final order; granting r('spondent' petition for leave to fie a

further statement; modifying Paragraph IX of the final order of June ao
11171 (78 F. C. 1352); and otherwifW denying rpi'pondent' s petition fOI"

re('on iderat.on.

OmJ.ER OI" TIlE CCllnfISSION R.ULING ON HESl'ONDENT S PETITIOXS
FOR R.EcoNsrDERATlON, HEOl'ENIXG , STAY OF FIXAL Ommn , Axn

PET)TI() . FOn LEAVJ;

Hcspondent Papercl'aft Corporation having filed on August 12
1D71 , a Petition for Hpconsideration of Paragraph IX of the COJI-
mission IS fina.l order of .June 30 , IB71 , or for reoppning under l'.tions

, 3. , and :-3.72 of the Commission s rules , and for a. stay of the
effective date of that final order under Section ;- 55; and eOlIJlsd
supporting the c.ornplaint having filed its opposition thereto on Au-
gust 20, 1971; and respOlHlt Ht Papercraft Corporation having fied
on September 2 , 1971 , a Petition for Leaye to fie a fllrLh( pll1adiJlg



!)SG Ortler

in this proceeding; and eonnsel supporting: t.he ('olnphtint having filed
its opposition t.hereto on Septcmber H , 1971 ; and

The Commission lm ving determined that respondent.' s Petitioll lor
Leave should be granted and having considered thl cont.ents oJ said
furthcr pleading; and

The CorJ1llission having determined that. l'ctJponclent's Petition for
Hecol1sideration is addresbcd solely to a question that was preseJlted

ill ( OJnplaint counsel's Proposed Findings of Fact of l\1ay 12 , 1970
(pp. GO and (9), and ruled upon by the hearing ex,tminGl' in his

initial deeision of .July 27, 1n70 , is not " coufined to new questions
raised by the clecision or filltl order of the Commission" in its decision
or ord( r of June :10 , 1971 L 78 F. C. VH52 , 1427J, as required by Sec-
tion :L55 01 the COHlmission\; rules and therefore should be denied;
and

The Commission having determined that respondenes PeUtion for
ReOIWIl)ng and for a stay of the pffedivc date of the final order should
be denied; and

The Commission having determined that PnrRgraph IX of its order
01' . Junc 30 1a71 should be revised to llake clear that it applies to

direct eustomel' accounts of CPS Industries , Inc. , and should be modi-
lied to apply only to enstomers sold by UPS dnring a two (2) year
period preceding the acqnisition of December 27 , IH67 , and until di-
ve,':titure herennder;

N(yw theTefore , it ,is onlen;d That Papcl'craffs Petition 1'01' l..eave

to Jile a further statement he, and it hereby is , gnmted;
I tis further onlel'ed That Paragntph IX of the Commission s final

order of June 30 1 D71 , be , and it hel" by is, modified to J' R(1 as follows:
It is lln'thci' o1YlcTed That for :t pl'l'iod of thn' l' (:3) years from
t.he datp of din'sLitlIre the Papel'cl'aft Corporation is prohibited
from selling any decomtivp, giftwrap pl'odnets to allY direct (,llS-

!-orner :lCCOltlt of CPS Industries , Inc. , which at any time dnring-
the two ( ) :re ll'S preceding Decerrrber 27 , 1907 , and until divesti-
t.urc is d!'eded lWl'enll(ler , has been sold any clec.orativ( giJt.wrap
products by CPS Inc1l1sLrie.s , 1n('. , Ull!pss snch customer acc.ount
was sold snch decorative g.ifLwrap products by the Papercraft
Corporation prior to DecembpI' 27, 1DG7.

It 'is fwrtlteT ordeTed That l'espondenVs Petition for lteconsiclera-
tion b(', and it. hexeby is , otherwise denied; and

It i8 furtheT ordered That responclent's Petition Jor Reopening and
for Stay of t.he effective date of the Comrnission s final order of .Tune 30
ID71 , bC a.nd they hereby are , dcnied.
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THE HEARST COIU'ORATIO.\ , ET AI,.

Docket 8832. Urder and OrJinion, Scpt. , 1!J71

Order clenying the request of two of the respondents for an interlocutory appeal
from hearing cxaluiner ,s order dellying their motion for an order dbmisRing
Parag-l'aph Seycn of the complaint.

OPI:\ION 1\:ND Om)Jm DE:-YlNG Rl!QUEST J")R LEAVE To FILB AN

INTERLOCUTOHY ApPEAl,

Respondents, the Hearst Corporation and PeJ'iodical rL1blislH'
Spl'viee Bureau , Inc. , have requested Jcave to fie an interlocutory ap-
pr,al from the he,al'ing examincr s August 10 , 1971 order denying
their motion for an onll' l' disJl1S:3ing Pn,l'Hgl'aph "scvC'u of tlw
compJaillt.

On April 8 , 1971 , respondent Intel'llationall\Iagazine Service of t.he
l\Jiu- Atiantic , Inc. (11\1S), filed with the examiner a motioll t.o dismiss
Paragraphs 4 , 5 , G , and 7 ' of the complaint on the ground that the
matters covered therein arc a.lso thc subject of an adi \' , pending pro-

ceeding looking to the adoption of a trade regulation l'd(' ' COllcenl-

illg a cooling-off period in door- to-door sales, notice of whieh was
published September 30, lD70 (35 Fed. Reg. 15164). The examiner

ccrtified t.hiH motion to the Commission pm'Hllant to Sectioll 2.

;);

our Procedures and Ilules of Pradice. In the altcrnative, 11\18 movcd
t ha.t the adj lldicatiYl proceeding be stayed a a mattcr of adminis-

trative discretion pending l1isposition of the l'ulcmaking pl'oe('c(ling-.

'Ve denied this J11oLion to dislIiss 01' stay by order iSS1Wd i\lay 2(j
lU71 , pointing out ntcr al'ia that there \yas 110 O\ccl'Jap 'between Para-

graphs 4 , 5 , and G of the inst.ant eomplaint and the pcruling tnule
gllla.tjoll rule. ..ts to Puragraph7 , "YO noted that l:oJnplaint cotlnsel

had made it quit.e clear dlll'illg pret.rial proceeding's tllat. thi:5 prll"agl'apll

did not charge that gaining access to a j)otcnti'al custompr s resi(lcnce

withon!' prior invitation was it.self all mdaw:flll pl'ac.icl (Commi
sion Opinion , May 2(;, 1D71 , Note p. 3178 F. C. 1588 , ):'901). IVe
also noted that the qlwst.iOll of whether it is per 8(3 an unfair prilc-
ij('( to fail to pl'ovide a right of c.ancellation in door- t.o-cloor sales

is a ma.ior issue in the trade regulat.ion rule proceeding and, thm.
JOl' , to the extent this is,'me might be encompassed within the allpga-
tiOllS of Paragra.ph 7, this issue ,nt'S wit.hdrawn from the c.omplaint a.wl
Paragraph 7modifiecI pro tanto.

Hespolldcnts IIearst and Periodical lm\Tc now also filed a motion
seeking a dismissal of Paragraph 7 of the complaint,. The hearing
cxamincr denied this motion and respoIHlcnts have reqllcstc(l lenve
to file an interlocutory appeal.
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'Vc beliove tlHtt the examiner correctly deni( d t.his InotJOn of

respondents.
Respondents contend tha.t the Commission , by its l\fay 26 order

modifying p1'O tanto Paragraph 7 01 the complaint

, ,,-

ithdrew from
this t(ljudieative proceeding " all issues pertaining to the 72-hour

cancellation right. " 'Ve find no basis for respondents ' contention. It is

obvious that our 1\lay 2G order did not delete the entire paragraph but
merely made dear that Paragraph 7 does not charge' that failnfc to
provide a cancc1Jation right constitntes a per 86 violation of Sec60n 5.
It is also quite clear that the deceptive acts and practic.es \yhi('h Para-

graph 7 alleges respondents cngaged in arc not limited to this single
issue of non-caneenablc door-to-dool' sales transaebolls.

Hespondents furthcr conto111 that if the Commission does not dis-
miss Paragraph 7 , they will he denied due process of law brcause the
72-hol1r canccJlation right contained therein is the subject of trade
regulation proceedings. A similar contention was cOllsidcn'(l and re-

.iected by the Commission in its denial 01 L\JS' s April motion to dis-
miss, and respondents in the instant motion have presl'nted no new

contentions -which would cause 118 to depart from anI' prior holding.
Accordingly, we find no basis 1'01' granting l'p.spondent.s ' n' (lupst for

all intedocntol"Y appeal Ironl the eXaJniner s denial of the instn, nt. 1110-

tiOll and t.lwir request is , therefore , dr,nicd.
Clminnan Kirkpatrick not participating.

TITE IlEAUST COUPOR" TTOJ\ , ET AL.

Do(;ket 88, Orr!er find O/linion. Ont. ?!J l!/'tl

01'(11' 1" (lcnying tJ\( HIJpeal of hvo l'Psp()uh-'Jlts from hf'fll"iu;! f'xaminrr s or(kr

(kn jllg- tlJeir llolion to dismiss the c01JlJJJniuL

()PTXHJX OF THE CO;,DIIf:iSTOX

By .J OXER

, () 

mln, i8.,-,'iO'ir;.p 

Respondents filed a rnotion with the herlring eXamillCl" seeking a,

dismissal of this complaint. The hearing examiner denied tlH motion

and \\0 granted respondents ' request for an interlocutory appeal.
The grounds urged by rcspondents in Sllpport of t.heir motion are

essentially two: (1) tIUlt the Commission in issuing its complaint vio-
lat( d its own Procedures and Rnh s of Practice and (2) that (' OlU1Sel

supporting the complaint wi11 be l'elying on illegally obtained ( viclellce
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in the proof of the installt adjudicative pJ'oc('('clillg and hence will be
YloJating n:spondcnts. FO!1l'ClI. mendllPllt rights. (HB , pp. 3 , 5-G).

The basis for both of these contentions by n'sponclt'llLs rests on the
circumstance's SUITOl1Hhng tlw COJlmission s iSSUHllGC of Advisory
Opinion Jlo. 128 l71 F. C. 1735; 16 C. TI (1 15. 128). This Advisory
Opinion was issued 011 J\la)' 2 , lDG7 , at 1:11( rCfllw3t of these respondents
and ot11(' 1" mcmbers of the magazine sub ;el'iptioll sales industry. It ad-
yjsccl t.hat the Cornrnissioll fOllnd lloill( gality under the antitrust Ia,ys
of tho industry s proposed self- rcgulatory pl'ogranl d(:signed to I:Jilni-
mIte abuses in the sah s practices of this industry.

HC'spondpJ1ts argue that this opiilion: (1) appl'O\'pd praetices allpged
flS iIll' gal ll the instant: complaint sern' d on respondents on .Jan-
lIary 1071: (2) comnlit.ed the C011m. issioll not: to institut.e adjudica-
tive' proc.eedings against these respomlcnts \"hi1e the advisory opinion

,,-

as ill ('jl'C'ct; and (1) boml(l the Cornrnissioll not to use any informa-
tion l'(,cl'iv('(l during the course of jnn stigatiolls in connection with the
1Llhisory opinion ill cUlY ~ubsC(lltlnt adjudicativo procl'edings brought
c\gniJlst, tlwm. ,Ye will deal with th('sc various contentions ill the COllrse
of OUl" eOllsidpratioJl ot l'rsponcJc.llts byo principal grounds :for its
app",1I.

nE8I'UNDJ XTf; ' CONTEXTIONS TIJ.A'l ISSI_ L\i"T CE (IF 'rITE C:OL\I'LAIXT YH)T,;\TES

CO;"\I1\nSSlON l'HnCEDFBJ':S .- \l\lJ Ia' (iF l'JtACTl('E

Hl'spondC'uts contend that. the Commission s issnance of thLS COJ1-

p1aint "iolatl.d its 0I\'11 Section (b) of tlH' Commissin1l s Proccllul'PS
and linIe's of Pract.ic.e and that , therefol'l' , it. Hl\1St be disI11jsscd ill its
Jltil''ty.
SedIoJl 1.;-1(b) of the COIlllTllSslon 8 Pl'ol'ccJn!"cs and Hnks of PJ'ac-

ticeln.OI'idt's that. fol1owing i:-SllanCc. of all .\d\'i80l' Y Opi1lion the COIl-
Jili0 inn wi11110t.:

)Jtun' HI a;cuiw-:I tilt l'' I111(' '1(-nl; 1H1"! \' \\'ilh J"'NI'(',:'t \") :In,\ adiDn tllh:Pll in
glilid !":'ii.h n'; i.ll;(' " upon 111(' (' (lI111i "i()I1 .. ..dri(.(' lwdpl' Ulis :l'di()n. wiH' re all
1'l'!(' :111i- f;:d:- \\' ('i'l full.\. ( I;lIlJ)lt-'It'I , und ;ll'l'urntl'I

\" !)j"

'-t'lltl'd to tlle ( j)JlIaL,-si()ll
H::l1 \\ ))\'1"(' lll' l1 nc!ioll \\':IN prll111)tly tliN('(I:Jriillll'd U\l01l llotificH(oi1 of IT:'Wi...,-,i(J!l
01" n' !tid1! of (hi' ('o11ili. '-Nioli :- "lllJ1' ;)Y1I1,

) HJ: rdtr'- i() re l1l)l1dI'Jlis ' Iuitl'lo(' 11tol":: .\PI'\',11 Fl'nm ()r ll'J' npl .1illg :Uofion 10 Dismbs
C"11ld"ir. t (!,r'J','l!at'tl'r (:i !t' ,l ,IS 1;1;)

"Tltl' . '\;J\"c;"ry OlliE!"!! WHe; l'OIl\' d to :, "t'''lIr\Pl1t,, ' COlll1,,('1 il1 :1. h,ttrr froll till'
!:rl'tal" \- ,\i t1H' C01! l1i"siu!l. UI\lh'l' tlll'II (',dstjJ\g- rl1!P,. , the 1:P:;1. of this Jetter W.1" Iir1d

!llIfir!I' !!(jal. A " digl'"t" 1'1' pnnlphra"e or tl\C S\1!,,,t;I)1I'1' of the upillion was io;S1ill in a
1'1'(' ,"," n' ;('CI"" i.i

'- 

, 1:)(;7. HpSjH')!llrlli" linn' :,I:\(' I'd tit\' if:X!, of \hl' Jette!' on tJ e rf'(:pJ"1

,1" Hn' pO'I'!"lits ' E:dlillit. ;; to thr Dl'po,.j(jun of 8111I1P;. Harris , suhmitted for eon"idcrntioI\
wit!1 tllj" ;'J' ,,::d (!H'1"l'i\\aflf 1' cHe!l)l" ILu' ri" Tll'positirll\ I. . \IToI' llingly, ull l"rfel'el1peS \0 :IH(i
Ij:II ',a!j')t'f: r ln;l (his opluloIJ will j,l' to the origin;,l tI' xt of t w Irltrr 11m! not to the (li;:' st.
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Ht'SpOJldl',JltS UI.!EI!G tl1at. n11 of the sall's practicEs ('.J1all('n1 (lin the

i l!stant complaint ,vere either appl'O\' ('cl or pl'l"Tlitted by the Corn-
mission s Advisory Opinion or \\"erG prollibit(:d h:y tJleiJ' OWJl indnstry
::el-f-l'' gnlatory Code \',hieh was appJ'oV('d by the Advi 01-'Y Op111ion.

Thpy argue f11rth('1' tlJat in js ;ning it-s Advi:;ol'Y Opinion, the Com-
mission expn:ssJ:'" connniUed itsp1f not. to S\l the I' Sj)()Jld(,l1fs or ot!H'!'

indnstl'Y members snbjed to the Code for any of th( pl':HtiCl:S which
they cla.im we1' fJl'olJibit('c1 or pf'nnittedwhiJe the Code \',as ill dred
and thnJ, therefore, all of tlwil' activities were llJldertnJn' Jl in reLiance
on this commitment and conld not be ehalll' Jlgcd , IIntiJ the \clyisol'Y
OpiJlion was re cind(

The answer to all oJ n'spOlJdeJlts asSel'tiOJls , Hlidpl'stalldings and
beliefs coneel'ning the ",-ulvis()ry Opinion must l)( fmlJcl s ual'('1y "with-
in the four corners of the industry rC(pll'st 1'01' a Commission A(h- jsory
Opinion and the text of the Commission\:, respOllsn. It is ll,-:Cl'SsaJ'Y,

t.hercJ'on\ t.o examine this opinion in order j 0 (1e.-d flllly \vith I'c po:HI-

cnts ' eontelltiOlJS.
Tho COHllnission s opinion find the indl1str s original rl'qlll'st. show

dearly that the l1agnzine s\LbsCl'iptioll sah'sinclust, J") canH' to the' (' OH\-

mission Jar t1H' CXPl'' SS purpose of recpiving an untdru8t nraJlcc for
a scJf regllbLor'y progl'am \yhich Ul( industry cksiJ'cd to iw-:titllte in
order to dl' m up jts own 5al('5 practices in t.he solicitation awl sale of
rnn.gazinc subscriptions.
The Commission s j\dvjsory Opinion staLe(lulle(Il1ivo('ally th,ll. with

HIB modifications c.ontainccl tlJen : t.he Commission h lil'y('d tJ1P. anti-
l'llst obstades to the Code eould be ovcn:OllJ( and the Cocll' approved

so as to cJl:b1e the industJ'Y to carry out it.s self- regnlntor,V program.
The COIlllIission s opinion ma1,l's clear its almost tot-a) prC'occupation
\yith the antitrust problems which WCl'e rail:wd by the industry s pro-
posals to levy sanctions a.gainst Code yiolators. '! Thus the Commission
Advisory Opinion pointed ont:

Thl' COllmission bas p;iw JJ t.his matter very carl'ul consi;deration in vic\Y of the
maguitlHle of tlie 11)"l)blellS wl1kh (:()Ilfl"oJlt the industry allI tIle (Jbvi();: iIlCel'ity

ijf the (PUS Agenc:,'j COllmittee in attempting to de, ise ,V:jp; t.o (' ope with tlwse

"'IJIP jllLlw.;tr;(s jJ!'coCcnpn1:D!J wHit tJH; :llllitrll. t imp1i(:ntions of ils s,,1f- 1"'glil j'1Iy
pr"g:. 'UIl L; horllr, 011t L,y tll( fad thni (H'igjll,llI . it JI:1(1 g"He to tlw _'\lltiiTl1 l. l)il !si"ll or
the lJel,artmcnt: of Justke for :1 rni1J'ond l"'Je,'1se nnr! 11:111 ))((,H rpfeJTP(l Ii.\ tIll' 11ivisioJl
to t!H' 1""d..r,iI 'lr:H11' COllllissj"ll. (N('(;, )1'\1(')', :timmpl'ml!J1 to Ki1J111P)'

, .

:1sl , l IH(;

Ex. T. H:J)' J)"jlositiun).
\ l11\1''ld it wns tJli:- Vl'"d,", iss;w of IIl"i\':lle Jlolkl' pow('1' ,,- ch , I!\"' !"sl' if) C'1J11'nh,.in1l'

EII1J:I1 s (lisHt'lI1. Ho\H' I'J' . thp!'(' is nil doulit tll:\t (' !'!! COl1mi silJ!H'l' Elmn!l JI:111 !W (,i)I1CPpt

t!l'lt ill :lI'P1"O\'jlll; tJH' Helf- gIl1:1tor)' 11J" ;r:1m , tJIP COTlmiH:-i()J) W.l:- :II!O!knj:in it" 1J1I'U

I:l\\ (' IIi'U!" pmpnt l'('HIV_J!I:.iliiliti(' s to tJI" illdl1s1r.Y. 81'1', f())' P-":lml,l(' , Clj:l:l"u: n \V"inl,,'!'::!')"
OIWli)l1g- :.1:1I.!'1I('nt at till' C()J!)()h,.iolls InTO I1Plni!);: e()ncerrdl1g t111' "per,ltiLlIlH (:1' th,

DS Cod! 1111!! COJ1!!Ji,.Hil)j, r Ell1l:1J1s jlltlrdl:lJlge with iJl(1lJstry (' Oll!ls!'l on 1!)h 'n."h"
point. S,'p lIote 7 -infra 1'.11' r:itatiouH-
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pl"uullm,,,. E\'en taking nil t.bese factol'f; inlo crJ1shleJ'ation. however , the Com-

mission is unable to give its approval to those ,sedions of/he (',ode whidt al1ply to
the sall-sllH'Jl aR those HP('tiO!H; are now ,,'riUell. vVhile the Code now provides that
tile action to 1)( taken with 1"I'S1)('(:t to the salcsIlen 1'01111(1 to be in violation woull1

lw 011 the basi" of 11 reeommerHlatiuJl by the Administrator rat11er than h:r agrec-
ment among- the signatory ngcneies , the Commission l)(lieve:- the prohable re-
sult of th,-lt recomemendalion would he to Hubstantiallv interfere wHh those
individuals. right or elljJlo'yllH'nt and t.hrir rig-hi to h:lYe thcir fat"c decided hy
their indi\'clnnl employers uninfluenced hy virtnally mandatory rccommenda-
tions from the Administrator. However, the Commission does not helie"p' that this
woultl e.l1l for outri ht rejedion of the COlle, .since jt 18 1!dj ved the Corle can be
Ulnendcd . o (/s to achieve the 7,cgilim,

((,

te otJjecUve,'i of the OO'nmittec w'ithout nHt-

niny ((.foul of the antitrust luws.

'llle Ci)mmis :io!l is fnrtlwr of tile opinion , now tliat gn-'atcr jJarticipation of tlH
int1t' IH' mleut agencies has bt el1 insured, that It 1,s pOJisidJ,e to ap1Jlu the Code as now

written to the jJnbli, c1"s (/,n(1 (lflr:1'cic. in N1U:h (t manner (18 not to do )'i()lcnce to

the antitrust lrllns. particularly if tile P\f' IIH'Jlt of t:(Jpr(;ol1 can be truly eliminated
insofar;18 the illdependlmt agende,.. are COJl(' ('rJwtl whcll Illey are arriving" at their
decision ;\s to whether to join or whether to l'cnwin ulldel' the Code after having
joilH'd. It sh(Jllld be made deHr , !1O\\"C"l:r, t.hat this cnndusion is II tentative one
since there is little recorded cxpel'eut"e upOB which V) predicate such 11 judgment.

Therefore, this opinion is uaiied on the understanding that t.here will be no l'0-
rcio!l of any agTuey to subscrihe to ill(" l)lnn, 110 coer(;oJl of any agency to l"f'-

main in it nfte!. iL has sllbserHled awl no retaliation of any l;:ind again:-t :IllY
ag-eflCr wlJieh (loes not clH),1se to join or wilieh suIJsl'(IUe!lUy e1eds to !pave after

kiviug jOiIH'cL (Emphasis ac.cletl)

Indeed tho Commission ,vas so conc( nlcll with the antitrust imp1i-

eation~ of the industry's assertion or sanction power over its mem-
bOI.s that it. \vas reluctant to make its approval unconditional. There-
fore , it. a(l\ isecl the industry t.hat it~ approval was limiteel to a trial

l'iocl of tlll"c years RIHI tlJat during this period the industry was to

provide it \vith c1etai led rcports on the operations of the Code so. that
tho Commission could observc fol' iLsdI the way in which the Code
enf(Jr(' nwllt provisiOlJS .were actually imp1mnente(1.

Thero is not the slip;htc.st. indication (;itlwr .in the opinion or in the
n:('o1.l before us on this Inotion t.hat the ConIlllission in approving the
organization and enforcement machinery 01 the Code from an anti-
trust vicwpoint also granted clearance for any propo~ed types of sell-
ing practices 01" in any way surrendered a.IlY right, or power to proceed
ag-ainst unfair or deccptivt acts and practices engaged in by members
f this industry. The industry cql1cst c1early shows that no immu-

nity :from prosecution for selling practices ,vas sought. Although the
Commission s opi1JioJl notpd tktt thD proposed Code contained sub-
stantjn proyjsions setting out the practices prohibited by the Code.

the Commission obscrved that in its vimv t,hese proyisions mcrel:y at-



OH1 Opinion

t('mpt( d to restate the sllbstaHtiy( law respecting practices in the sell-

ing of magar.ine subscriptions tnd as such it had no objection to

t.hem. '; This clearly affords no basis for the contention that the Com-
mission t.hereby "nppI'O\- c(r' any 01' all selling practices not specifi-

cally prohibited by the Code.

Nor i~ therc anything in the Commission opinion or the papers
\Jl'ore us which indicates an intention on the part of the COlTllnission

to tle1egatc exdusivc policing authority to t.he industry. Not only did
t.he Commission not SUl'11'lldcr any such rights , it could not have done

so legally. The COI1,missioll has no Po\YCl' to delegate even 
temporarily

to private pal'tirs its statutory duties to enforce- the law. It did not 
t\o ill tlds ca-

Uespondents suggest in the,il' papers that their alleged understand-
ing of the immunity pnrportedly granted to thern by the A_

dvisory

Opinion was supported by statements by m( mlwrs of the Com-

mission and by its SblfI. "\V c have no indication of what these statc-
Jjw.nts might be , but in nny e\'011t 1' spond nts ' assertions on this point

;tl. , legally and factwtlly il'l'elevant. The Commission is a collegial

"TIw 1"(' J)t!' llee ('ontnIning' this oh f'r\' nt.on in the i\th-iRory O!JiIlion 1'1':1(1 as fnlh1\n;:

11 i !lotel) tl1lt thf' Cude in! ol")(l'arps :1 numher of I1l'odsiOIls ,yhith attempt to re t"tt'

tile 1"11 ta!i!iye lnw applicnl1Je to thh; JJpthod of lieh1 
liel1i11g of magnzin l1ln';(,l"jption".

The CU11llli;;Riull h rewitl1 :l!l\'bpc; yon t!Ult it no nlJjed.ion to the e IH'O\"i iolls :IS

Ill'e;;pntly wOl'lh'(l.
oJILcRT)(J)lPnts argll that rnl'ng\"ap!J 4(a), ;:(a), (;(:1), ute) :1)1(17 of Ilw (:ompl:dllt

cllalk11gP Ilrncticl'S wJ1ieh \I('l' e lWI'witte(1 under the COlle an(l thnt tlB' COlHl1li,,:;ion tlwr

1'U1"' : flllrnu'r1 of t1\o:-e pl";lpti(CP
. A i!l from the 1'nd that 1hp C01lmj:\'iou did nol

npprl\"e ' an r ;;plIill IJ1' dieE';;

, \\

f' h,ln; l''\nlJin('(1 the COil! .111(1 fnO to li(1(1 allY i1111icatiou

tJwt snd1 r1rac1i(' ('f) :,r1' jH'l'mitr(' !l. 11111-'('(1, 1Jw Code :lpJH'ar" to jJ1ollihir. Ow practi(p;;

alll'gl:d illl',)rngJ'nphs 4(a), 3(a1, (liltl G(n). Pnrr 1":lpl1 7 of 1111' 1")1Upl,lint JplR hel'n modi-

!iprl "nl';;(' I(:1(111 to tl)( issuall('e of tlw ('()mI11:lint () that it no longer as,,('rt;; that f:iIure
111 proddl' ,l 7 Lonr coolillg-Otf pel'iOll ('onstitutes a per liC YiOI:J(iOIl of Section . Selc

C"1lmi ;;joll OpillioJl l\Iny 2U, 1071.
7 COUln!i;;;;iO!1('r Elmnu in hi" (Jis:'J(nt 171 F. 'l. C. 17:1,cq from 111(' C01lIli:;;;jo!l S I\.'('jsio!l

to issu! l1)e Ad\"isory Opinion d.evIored the f,lct th:lt the Commission s OjJiniOIl permitted

the in(li1Rtl'. 1.0 C'\l-' r('i;;c wIwt he 1r.1'Il1('(J tIlP. rq 11jatt)j.r powers of g-overIJllent. But Ilothillg
in hi:; stat.prnent (',in J)olisihly he illtr.l'p1'p1.' !l or implie!l to he a I' !')!'esentatiou that in his
yjC\\. tllc Commj sivn s OI)i)1jon was Hlhnving the illdush.y to eX l'ds an;; powers to the
p;ot1usiun of t.he CommissioJ) ht llnd !Tllty to 110 ,,0. .\gain , there i simply nothillg in
tJds tnt('mcnt wl1iell (;01111 form any reasonable lmsis fcn spond nts ' lH'eRent claims III
this !'!'g,in1. f:1ie also Cnnllnj;J ionel' Rlman ;; inte!Than e with counsel for the iudu:;trv
(lj(riJ\ j)lli11ie hearing on the operatiolls of the PHS ( ()de. l1ifra note 7. 

!l! onIy othel' " statement" (Containerl ill reRpuudcnts ' appeaI papel's hy a COn11lis ionel'

ot' C01J1li ioll staff memlJel's j, nn 0111iqnr. l'efer ll('e in a Ictt l' 1);; 1'I'RJJOn(1pl1ts ' eounsl'I to

IlH" Spedal PUS A rn(':\ Committee whieh re(Jnested the Alhisory Opill!on ahont a 1l1eeting-

lw hn!l 11:111 with tlH'n COlll1ni:;sioll ChairJlun Ui;oon in wl)i(;11 eOlIBf;r. reported tl\;t
C'hainllnn Db:on in!.mat('1 that complaints would issue :l :lJn t iJH1u"tr.r JC:H1en; uni!

t11P 'I\II

' "

;1\, \""lopl'll" into 011el'ation. (Lettcl' , Kintn r to Camphell , Fel1!'nary 21 , ID(j7,

E'\. 1.'1. l-,'rri:; Deposition. ) Vi'hat vcl' eJH'Onl',lgem nt t.he Ch:lirnl;1n l'0.portf',l1,y gaTe t.o

Ihe inl111stl'Y to go j'ol"w:l1"l with their ,)\\n e!Torts to PIelm up alnlses iu their iHllu;;try C,ln
hartll \' h(' tr:tnRlaU' !, hy Idndsight into a eommHment or \lll,lpr t:ln,ling gil'en to rf'Rj1onllents

that Upl"lOI'al of lheir spif- l'cguI:ltOl'Y program constitute(I a formlll Commission eommit-
1I"nt J)ut t.o pnwpf'l ;ll1jlltliratiYe1y ng-aillst il1tlustl'Y mernlwrR vriol' to revuc:ltion OJ.

('''jlirntion (:f /Jle Ad\"i;,(J!' y Opinion.
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bod V ancl can act ofIcia.lly Duly in its c.ollpgial form. No individual
expressions on the part of Commissioners or staff can change olle iot:t
01' the COHllnission s oilicia! actions as they are l'eflected by its response
to this incLl!st.l'Y s request for an advisor.y opinion.

It would be Hllomalous -for a Commission , empowered and directed
oy Congress to init.iate. enforcement actions :1gainst unfair and (h cep-
bve acts a.nd practiccs , to be. stopped froHl sueh actions by the p1'i "ate
expressions of st.aff membeJ's or evpn of individual CommisHionen;.
This js not the law. Courts will not apply the principles of estoppel

agflinst government act.ions taken to protect the public. intprest. Fed-
e)'((1 O'J'o/) InsuT(f//u'c 001'1). lwrl'ill, 3:- U$. ;-1BO , :184 (lfH-7): T"loh
PO/oc/' and IAqht 00. v. United , /ate8 24;- U$. )fm , 40R-40D (1017);
Nichols and Co. v. 8ecTetary of . qrimtltuTe 101 -F. 2cl ()51 , (i5f-- ()5

(1st; Cir. 1942); SEO V. 1'01'1' 22 F. Sltpp. (;()2, (;11-612 (S.D. N.
1D;-H3) ; L. B. Sarnf()i'l , fnc. v. T/nited /"Jtatcs ,:10 F. 2d "'82 788 (Ct.
Cl. ID6D); Bornstein Y. United States iHf. F. 2d 558, i)(d (CL. Cl.

196:;) .
Our examinatioIl of the reeord presented on this motion lta:- failed

oindieat.e :111Y fact.ual or legal basis for respondents' eontfmtioJls.
Quite apart from the legalit.y of any such gnmt of powe!" as is
claimed by respondents , if any snch sweeping eOJrllnitnHmt. t.o confer
OIl an industry blallk( t innnunity :from prosecution was to 11a ve been

Ta,nted , it would surely have been statc d quite exprcssly ailil not 
ernboclied in a respondents

' "

understanding" of ,\"hat. OIl its facp \yas ,1
ry c.arefully vwrdec1 advisory opinion discussing in paiw.;ta king

detail the Commission s reactions to the illdm;t.l'Y proposa1. It is ineon-
cciyable that i:f the COlnmission was ill fact granting the industry
the type of power which t.hese n spondeJ1ts now claim that HOt. 
single wOl'd about it 'Ya inclnded in the COlll1ui::sion s Je' I1!-rf, hy clis-

8 \\' l1ik WI' 110 not 1)Ilil'\"e tll;1( t:ltenH'l1ts m:llle ont,oillc th!' text or UIP ;ldyi"OIT opinion
rnn in HIlY 1\. ny chan;;!' I!w 1'111ill I1wHlling of the opinio!1 plf, it i of "orne 1' (;I('\ nll(' l' to

pnllll!'l1ts ' HP;;rrtions 111'I111t o;t:at('ml'nts of il1t1iYJ(111n.l Cn!!mi,, ionrrs, to notl ' tIle ,o(:lt!
Jlwnt oj' CIJail'mau \VeinlH' l'gpl' mark nil !Jpha!f of the full COJlmissjon in l!IP r oUr,.(' of hi,.
OlWni!l.l stateml' nt in tlJ( j1u!11k !Jr;!riJlg which tJII Commission 11eh1 at the refjl!( t l,f tllcse
I'csjI(lIHlenU; and other imil1stl'Y lHl'llli!'rs to ('on;;i(1I l. the oJjel'"tious of tJH' PDS (,od...

I r J 1: is the COI1J1i sioll virw that i\lll1 t:ry eflol'ts to lw:n. lhiJ s('lf-!"pgIi1anoli .llllIl(l in
110 way afll'rt or limit the Cnmnlis"iou s rl'spoll"ihility 111(1pr Sf'(,tinn \' I)f the Fe(lef.11
'l!'ad ' COI1lni",;iOIl Aet to I'Iillin:lt\' :111 \' !lreelltiyc or \1nfair pl'aetke th;lt 11:1." I'xi"t ill t1w
i1J!lllstl"Y, J)or i it the purpose of thi l1ea!"ng- t.o !1\'Hf argU!!I'Ilt.S OJJ how the Commj"sion
illl 01' shouW ad to (' x!'rdsl' ile; 1'

('.

pon"ilJilit-.Y to protl'd the (luhlic illll' I"""t" (f- l1lI'ial
1'Ilhli( l-earing ill the Aet.ivitjp,. flf Door- 'lo- Dool' .:In;:a:dfle Suhseription ' ;::\1I;S lndllstl',y,
.:1:ll'd110 , IfiTl , j1. ;1.)

1)liril1g the hf'l\rings, ComHli "h)Jel' ElIu:111 .1"I,f'(l c(lunspI for the il1(111str.Y nssociation
wlldl1"r till' PDS Code " I"PJ)(aI (l" nil.\ n q)(('t of 01( Fed!'raI Trnde C01lmi i\)n .\et. (hI.

p. 

:i1.) COIlIle;r1 ftl!" the a,.soC':ltiu!1 , Wl10 initiated the reqllf'st for .\,ll" ' Opiniotl 1\0. 1
l'l' p()l1ded in file lH'gatiYe. lIt, ('1;l1;\!terir.P!I the rl'li\tio1J hjll 1ll'lwel'l1 the CUH!lIi d!lll :11111
tilt' i!1(1\1, tl':r ;18 " a joint ('lJoperutiy!' effort." (Id. , )1. :)2_
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cussion of the Jegality of the industry proposa1. \Ve , t!H'l'cfore, con-

clude that respondents have failed to sustain their argument that the
Commission s Advisory Opinion expressly or implicitly eont.,11nccl
a cmmnitInent. that indnstJ'Y members \\'0111d be inlJumw from pro:3cen.
tioll nnder Section;) of the FederaJ Trade Commission Act while the
Advisory Opinion was in etted.

nESl'OXDE ' CO:-TTEXTION TlIAT THEIR FOlJRTII L\..iIEXJ)lvIE

lUCHT'S 1.1- \ VB llEEX Y10L\.TED

Hespondents ' second argUInent in support of their motion to dj:", j1lis
the instant cOJnplaint is aJso withouL fndunl or lega,l SUppOIt. It, too

sts cBsentially 011 respondents ' basic. contentions 'Ivith J'cspect to the
meaning of Advisory Opinion No. 128 and the commitment.s 'xhich
t!JE''jl argue .were givellin comw.dion \vit.h it.

H.esponclents state that part of the inJOl'llation complaint counsel
wiJJ rely on io prove t.he allegatjon of the inst.ant eomphlint was in
fact provided volllltarily by l" spond('nts in response to ConHllissjon

investigations of the administration of t.he PDS Code. HpSPOIHlE'llts
contelld that these doennlents wcre furnished to the COll))lission only
pursuant to t.heir agl'ePlnent to do so under Advisory Opinion Xo.
128 and a,SS(c J't that tJle'y wO\lld not have coopera.t.ed in these inn sti-
gat-iolls and would 110t have submitted this infol'nation h:ld t.hey
been aware that the infOl'mation would b( llsed against tlwm ill an
adjudicative proceeding. (HB , p. Gj re :3po1Hlents ' l\lotion for Order
Dismissing Complaint, p. 2:2) (hereinaft.cr cited as Hid). From this
they argue t.hat the llse 01' nny dOCllments obtained b:y the Comm iSSjOll
In eonnecbon with the PDS Code "constitut.es the practic:ll eqlli\"t1unt
of using- infolTnatioJl obt.ained t.hrough a WlllTant.1ess s' U.di and
thereby aviolatioJl of the Fourth A_menclment. ' (HB , p. G)

COllll::el snpport.ing the complaint COllJlter this argument. with the
st,a.t.elnent that "any information clevelop( c1 (in snpport of t.he instant
c.olnpbintJ was shll in response to a normal lctter of ,\,ccess that
pI'ccedes any invest.g-atioll. " (counsel sllpporting the cOlnplaillt
\ns\Yer To Respondents ' JlltJ rloclitory AppE'al From Ordpr Denying

9 In "iew of 0111' concJusion of thi;; point, it is !1JJ1P(,(,;;f;Qrv for ns to (Jp:11 \\' itll tlH'
lJUestiol1 of the (1nle w1H'11 the :a!visory opinion expirell or with tIle I1r lInllnt of COnl-
pl:dllt rOlllls('1, I1cu'I11erl l):'' the ('xnmiJ!('r , that whntcn.'r l"!'sj1ol!(!rnt;;' \lId"rslnndin :is
to (,ul1ndtm!'nts wjJich miglJ1. 01' might not have bcen g-jn , tll! ('umpJniJlt fikd fli;aili~t
(1H'i'w J'' spo!l(kJJts WI1S sf'J'H' r1 aft(' r the f'XpiJ'ilt.on of the I1IJyj,Ol'y opiniun l,y its own
(('I'm" al\(1 henee feSpOn(Jcllts ' I1l'gliIneut 11m;t fnn on Olis grolln!1 nlonf'. lYe !W\' 1' I!O
Ijl1nrre! with the ('xI111ille1":O ronclusion on this jJoillt !Jut we lla\' (' ('ItdI'd to tre;lt tile
JIH1re J'lInt!f1Ir('ntf1J i sl1P rni. (i IJ,v fPSVOJlJf'1!ts ()(l:uuse of its :oignjfjrancp Loth tl) this
J1:1('t or respoIJIJ!'JJts. JJlotiO!l to ,li lJi:-:i as well :1;; to Uw speuIIIJ ;lirt of H;: !lwtir"'J1 to wllkh
we II'H\' tllJ'

470-

~~~
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J\lotion To Dismiss Complaint, p. 7, Ex. C) Hespondents reply to
this argument by pointing to pl'opo~ed exhibits submjtted by cOllllsel
supporting' the complaint \yhleh bear staJnps and signatures indicat-

ing that they were reeei\'ed by the Commission from an oUker of one
of t.he l'cspondentti seycl'al months prior to the aak of the initiallcttef'
of aecc::s. (respondents' Hep1y To Answer to He(l11cst For PennissloJl
fn File ..\.n lnterlol'utory Appeal From Order Denying :Motion To
Dismiss Complaint, pp. 2-- 0, Ex. C) 

TIH hearing' exa.rnincl' found " no indication" ill the I'peord before

him that an illegal sl al'ch had t.aken place. lIe noted that the Advi-

sory Opinion notified the industry that it wouJd be sllbject to careful
Commission scrutiny. l-re noted that Lhe Commiss1on hlLd not relln-
quislH d any 01 it:. powers to inn stigate t.he practic.cs of tlH PDS
lndnstry stating: "The COIJJllission had the right and authority
unde!' the A(h isol'Y Opinion and the mandate of the Congress llnder
Ole Ij"('()eral Trade Commission Act to invcstigate these rPDSJ com-
plaints. 'file- Comm ission so informed the respondents. ' (IIe lI.illg-

Examlncr s Order Denying :Motion to Dismiss Complaint , p. G) "'
agl'l' C with the examinl'l' s conclusion.

Hespondcnts do not deny that UlHlel' Advisory Opinion o. 128 the

were l'' qnil'cd and agreed t.o provide the Commission with dOCalll1Cn-

tatioll as to the administration of their self-rpguJat.ol'Y code. Jl Ess(m-

tiaJJy respondents aTe Hrgning first that the Commission misled thern
into ngn l'illg to provide t.his doelllTcntation concerning the ';, dminis-
tl'ation of their seH- regulatory code and sccond , that they were abo
mis1ed into believing tha.t the documentation which they supplied

,,'

ould not be used in any ad,juc1icatiyc proceeding.
HespOlH1cnts acknowledge that the Commission investigators sta.ted

to them that they ,vere requesting access to rcspondr,nts ' mos in C.OIl-

ncd-ioll wit.h investigations of the PDS Code. (!" sponclent.s ' Hcply to
Cmnplaillt Conn~('l's "Answer to Hcspondents ' l\Jotion for Order Dis-

In H l'''l !ll1ent Ills!) :lIg-IH rl I,..l'ore the lwaring I'X;1!uilJpr that !:I(' C()mmi "io!! ('oulr! 11(1

1I,.e il1fnl' 1I;!tioll 011tl1inl'1\ ill ronnedioll with the PUR Code to 1(':\(1 to ('vil1en('r to lw 11S('1

il! ;H1il1(lir;1ii"r' pro('ep(1ing . citing the so-cnlled "fruit of the poit;on j, rf'e " rIndrine lVo1!lj

"'1111 I' . Fllifcd 

':'

lates, 371 U. s. 471 (l!)fnj, Nonlone v. Ul1'itcrl ,')tfll, 308 V. SO :1:-;8 (1!);.m).
H Tll(e .\t1vi:-nr 1i Opinion 111:u1e the following proYlsion with respect to the flll'ui hlng of

infnl'lilltion io thr CI)IIHli si(HI;
fT 1 !If' .\rlminisfrator or the Commit(ep JnI1:'t slllJmit reports to the COllllis:-.ion of each

('oIlI'I,rint whid1 wns rcceiypr1, cO/lsi(l('rcll or inyestig-ntprl nnr1 of eneh :lrtio!l t:lken I'.\'

th!' . \11E1il1i tr:ltOl'. JiurtJwl" , the opinion is being rendered with in tt'11dir)Js to the stnff of
tJw CI)lImi f-:ioIl to initiate periodic illlJllil'ks :lfter the pInll has IJCen put into effect. to
d('lpl'IIi I(' nnr.l reJlort to thp Commissioll as to how it io nduaII.v woridn!;.

\ftf'1" tltis opinion wns i" IH'rl , tJJ(. !' DR Code A(lrllinistrntor made perior1ic snlJmissiolls
of t!()(\J1I1'llt" to the Commission. The Commission stnff inHiatecl sev(-l'al invesUg-atilHis of

11i' Corle "ij:1WL:ories and l"'edyed from them various tloeUIlI'nts pertinent to their business
OV(Oratio!lf'



USB Opinion

missing Complaint, p, 3, Ex. A. ; rc pondents ' Reply To Answer To
Hequest For Permission To File An Interlocutory Appeal Ii' rom

OJ'dcI' Denying .Motion To Dismiss Complaint , pp. 3- , awl Ex. A and
B attached thereto). No Inisreprcstmtatioll, tJwreforc, was ma.de by

these investigators as to the informat.ion they were seeking or the
purpose of their requests. Since , as noted above, we have concluded

that the Commission made no commitment to refrain from prosecut-
ing indust.ry members cooperating in the PDS self-rcgulatory pro-
gram , we do not find that respondents ,:vere misled into agreeing to
provide the Commission with documentation eoncerlling the imple-
IncuLation of this program. Thel'efore , we do not iind tny wrongful or

improper action on the part of the Commission in seeking respondents
discJosure of documents to the Commis~lon.
,Vo lind equally unpersuasive the second prong of respondents

search and scizure argument that the Commission in some way com-
mitted itself not to use the documents received in the course of jts
monitoring of the PDS self-regulatory Code in any adjudicative
procccdi ng.

He,iJponclents were on notic( of the fact that documents and infor-
mation obtained by the Commission under any of its pmvcrs could be
llsed a.gainst them in any adjudicative pl'oceeding~. Section :3.43 (c) of

our Procedures and Rules of Practice states:
Any do('nnwJ\l:s , PflJH' , books, pl1.r ical exhibit.'3 , or other materials or infor-

mation obtained by the Commission under any of its powers may be discloRed

by counsel representing the Conllni:-sion \vhen necess,)lY in comleetion with au-
jmJicative proceedings and may hc offered in t-\ idence by Counsl: repre eJlt:ng

the COJ1lliRsion in any such .procecdings.

Thus respondcnts were fuJly aware at a11 times that materials sc-
cllred in investigations of the PDS Code eould be llsed ill adjudicative
proceeding-s, If they had desired or rc ceived ~omc contrary commit-
rnent with respect to these so-called PDS generated docllments , it is

quite evident that such it commitmcnt would have had to be express and
explicit. No such commitment is pointed to by respondents.

HespolH.1ents rcpeatedly assert that they have cooperated with (;om-

milision jnn stigat1()ns of the PDS Code. They a1so :wsert, ill an
a.ppan:nt. e, jfort to bolst.er their argullent that the Commission misrep-

J'e cllted the use to which informaJion obtained from them might be
put , that mem'bers of the Comrnission staff commended them for their
performance under t.hc PDS Coc1e. 'Ve have no reason to qucstion

J" The Afiilbvit of John F. DeGroot , Bx. A to responr1ent;;' Reply to CompIaint Counsel'
\/lSWP\. to nespo H1cnts ' l\Iotio!l fol' Order Dismissing Comp1.iJJt" (1i::CI1::SCS O\cyel'a! 0(-('11-

iOJIK (on .which Commi::sion tllff mem11r.rs exprc*,sl;l commen(lfltory ()I1:n\on~ of l'csj1oml.

(,nts' Olwrutinns. SN' , Pl!. 2- ;: DeGroot AfI" t.IS('(' :ilHO Hard*, IklHH,it\OI! , p, G!).
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,tny of these assertions. But do not behen they are relevant to the
sues. lndividual expressions by ~tafr are in 110 way binding on the

Commission. lViore iInportant, they nre hardly an ( l1uivnlcllt to a
\vaiver of the Cornmission s rules \yhieh govern the use to which
documents furnished t.he Commission can be put. Finally, we cannot.

find in these statements any rep1'csentation by OUl" staff that the lloeu-
mcnts which \'1(' 1'0 being sought y-,,uld not be llsed ill adjudicative
proceedings.

Hespondents , therefore , have not made out (wen a colorable claim
tJmt t.heir Fourth _\Ilwndmcnt rights \1'i11 ill a.ny way be, infl'illgp(l by
the Commission in the course of t.he instant. adjlldicn.ti vc pnwccclillg
tlJl'ough use by ( oullsel supporting the cOlnpIaint of dOC.llllH'llts sc-
cured ill thc course of investigations of the PDS Code or SHhIllit.t( (1 to
the COHnnission by respondents in cOl1ncdion with the operations of

that Code.

For the reH~ons stated above ",ye deny the responclPllts ' appeal from
the hearing examiner s denial of their motion to dismiss the complaint.

Chairman ICil'kpahick did not part.icipate in this mattlCr , and COlTl-
Inissioner MacIntyre did not; concur.

OnDER DfoXYIXr. T XTEI:LocFron\' Al'l'F. \L F!:o::u:

To J)ISJI1f:S COI\PL.UNT
;SL\;, m' ::fono.x

Hespond('nt.s the I- Ip,arst Corporation and Periodical Publishers

Service Bureau , Inc. , having fied an interlocutory appz'al from tJJC
hearing exaJniJlcr s .June 8 , 1971 Order Denying )lotio11 to lJi;-mis,
Cornplaint.; and

The Comlnissioll having considcrcd said appeal and the a,IlS\ye1' of
connsel supp01tillg the c01lJpIcint t.herd,o and Jwving' d,-,tl:rmill('(l, jn
a('con)aJlee with the views expressed in the accompanying opinioll UnIt
rp:opondents ' appeal should 1m denied;

It;,,-,, ()T(.lcl'ed That rcspondent.s ' appeal from the hearing ('xam-
inn. s .Jn11e 8 , 1971 order denying their motion to c1islliss the COlll-
p)a.lnt in this lIattc r be, and the same IH by is , denied.

Chairman I\:il'kpatriek Hot part.icjpatiJlg, and Commissioncr :.fac-
TJltyre not eonenrring,

E.\TO , YALE 8, TOW.\E , PIC.

Docket 882U. Order and Opinion Yo'/. 11 19"/1

0nkJ" deJl 'jllg- third jlarf-," :11)p('a1 from 1ltp !I(arillg examjnf'r IIJ"0tpdh"p 01'111'1"
:lld df'nyillg reql1est of n'SIH!IHlcJlt for pcnnis."io!1 to Hj!Jw;d 8 lid IJl'o1ectiYe
onh'



DDS Order

OnDEn A:"m Ol'lXIOX Ih:r-:nxG TnIno PARTY ApJ'EAL , \ND DENynm
EQUEST OF REf:PON))E T FOR PETI:\HSSION TO A l'PEAL

This matte.r is before', the Commission upon the filing August 5
IH71 , of an appeal brief by a third party to this proceeding, General
Totors Corporation (General .fotors) entitled "Gp,llerall\Iotors' Ap-

peal From IJ('.aring Exa.m1ll S Order Directing LYse and Disclosure

of G(b) Survey Data ,Yithout Al'pli"atioll of Mississippi River Fuel
Tn'atment" "\vhich appeal brief has rcferene( to a proteetive order

filed by tlw pxamiller .July 27, 1n71 , complaint coun~cl's ans\ver and
l'CSpol1( 1ellfs answer thereto, both filed A llgUSt 1:3 1D71; and upon re-
spollknt' s n'q1H st file.d August G, ID71 , for permission to file intcr-
Jocntory appeal from t.he IH'arjng examiner s protedivc order filed
Tllly :27 , 1971 , and complaint counsel's answer thcreto filed August 11
1 D71.

(-rl'Jleral Thlotors l1;lS filed all appcaJ objeLting to the hearing exam-
illEr s protect.ivc order filed .July 27 , ID71 , cont.ending (1) that its re-
Hponses to a Section 6(b) survey, a survey asscrtedly ITade for in-
vestigatory purposes , c.annot Jatprbe uscd in specific litigation , and (2)
that if the material in sllch responses is so used it shollid be accorded
the so-calleel "1\Iississippi River" treatment. General 1\-1otOI'S claims a

right to appeal pursuant to Section ;-1.3;') (b) of the Commission s Rules
of Practice : but complaint COlllScl has questioned "\vhctbcr it has stancl-
ing to appca111ndC'r this scction of t.he Commission s rules. Section 

(b) ('OI\cr, rl1S g-eneral1y appeals from rnlings on applications for com-
pulsory process. The iSS1W here does not COnepl11 sllch as application
1\uL ratheT; the use in adjudication of rnatcrjal in the Comrnissim(s
Hll's obt.ainpdin a special report filed with the Commission ill COll-

llc' ction \vith a survey uIlder Se,ction 6 (h) of the Fedcral Trade Com-
mission Act.

KotwiLhstalHlillg- tlw lack of a specific p_!.visioll for appeal , particu-
lar eireumstances in this case have convineod 11S that we should here
considl'T GeuPl'all\lotors ' ohjpetions. The record is not vl' holly clear on
the. details, but it spcms that complaint cOll11sel , on or a.bout April 9
ID7L advised G('Icl'al J\Iotors , as well as thirty-three or so other re-
porting eompanies involved in the IDG8 G(b) sllrvey, that they pro-

1 Tl p Commission, on AnglIsl 12 , 1f"71, l;;slI('(1 nl1 order iit'lying" jhp prote('tive orr1f'rof
the 1l("lring ('):n,ni11('r 1iled .Tn! \' 27, :lfi7l , until " further 01'1('1' of the Coml1i ion

he Commission , on :\Iny 14 , 1nus, i ;;1Jf'd n rf'solntioll entit1p11: " f'soIutioTJ Dlreding
An InYf' tjg:ltion Int,) tJlf' Aet flnu l' rndic('s of Compflnies I\IannfaPtnrillg AlltOJlotin:
Pnrt;;

, ,

\(:tessori(.s and Eljl1il'!Jtut.. , Under thiB resolution Ol'Uf'rs rf'q\(irill tlJe fiJing of
s)l,"('i:l! T1' jJoris \\'1'1'1' iIailed to a IJllmhf'l" of IT:\IJ\1fnctnrpl" , inel1HliJl); GUll.ral IotOl"s.
Gellpr;!j Motors fllrIlh,he(I certain data to the Cummis:-ioll in response h) this demnnd
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posed to use ill this adjudication certain information furnished to the.
Commission in that survey. The notices apparently wcre sent out at the
hrhE'st of rcspondent/s cOllIlsel ('11'. (m), who sought access to the data
for the purpose of prepal'illg respondent. s defeIlse.

The notiee lettcr which comr)laint counsel sent to General l\fotol"s is
quoted verbatim in the record ('fr. 71- 7:3). Tlwrp,in it is noted that the
hearing examiner indicated he ,,'"ould issue a protective order restrict-
ing access to the data in question to respondent's legal eOllnsl , con-
sulting eeonurnist and company ofIcials as necessary in the pI' paration
of its defense. Complaint counsel further states iIl the lettcr, among
ot,her thinhrs, that if GCllcral1\fotors 'iHnlld prefer a diff( r('nt kind of
order than the one proposed by the hearing examiner or if it desircs
other limits OJl disclosure, it should " file all appropriate motion 11HIt'l'

Commission R.ule ;3.4;) and appeal' bcfon Judge Hlittle at the pn'hear-
ing conference schedulrd for April an.

Subsequently, Gell ral 1\'101,ors made HJ\ "ppearance, throngh its at-
tm.neys, at the, pretrial conferencc, hehl April 20 ID71. At that time

General :Mot.ol's ""as given the opportunity to present its position.
General )10tor8 on )Jny 17, 1971 , aclclltiomdly filed a memorandum of
its opposit.ion to the use of the 6 (h) data.. It f:l1led subst.antially the
saine points it makes in its appeal brier now l)( :fol'c the Comm ission.

TIll' lwaring- examincl' 11ltimatdy rcsoly( d the question by iSSlliHg,

011 July 27 , 11)71 , a protective ordcr governing the, use of the neb) sur-
vcydata here in controversy, including that ,vhich has been npplier1
hy General J\lotors. This orde!' provides that complaint. ('OllIJsc.l make

a eerhlin ljrnitcd disclosure of Ow G(b) Inat(,l"ial , specifying t.hat it
shall br. l'plcased onJy to " indqwndpllt COIlJSt;) (excluding- honsr C0Il1-
scl) a.nd/or indepcndent economist of I.espond('nC who skdl prated
and maintain t.he confidentialit.y of snell inJol'mutioll and skt1l not.

1'' y('(11 the contcuts thereof to anyone other tlJ11n members oJ inde-
pmlllent. counsel's law firm or attorneys actinJy Plllployed in this liti-
gation * 

:;: :

" A further featurE', of the order among others is a pro-
visiol\ that if allY of the jn-formation is offered in evidence it shall he
arTPpted sub.iect to an appropriate ,in r:mneTa order.

It is from this protective order that Gcncral1\fotors has filed an a.p-

peal. As stated , we belicve the circumstances justify its consideration
by the Commission.

. J' re1' ioll"! " tlw exnminf'l' , on .Tune 1871 , certified to the Commission a cPU,,,UOIl

PH wlwthi' j" or not tht; 

()-

cnll(' l " :\li,, ippi Hiver" eonfitlentiality treatment :;huultl 11(;
11';1'11. 'lI ' Commi,; ion h \- order is';\1etl .Jl!l ' 1:3. -1\)71 , l"'maIH)eu the milt.cl' lJacI, to tlw
('X;lm)lIf'r hohling" that !.he qlle,;tiuH :;holll! he at Ica t Initiall ' nn"wered by the (':(am!!wl
'l)IPn' ,Ij"I'I'. OH' e:(aminel' i""uetl his prntedive anTer whieh in effed denied General Mo!.or,;
rf'qlll'''!. tJI;lt tJII IIntf'rlal not he u:;;;d in the u(ljutlieatiun and its alternatb' c rcqtH' st 111:11.

If 1i: , UH MissI siPIJI HinT" tn atment he applied.


