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Order clenying the request of two of the respondents for an interlocutory appeal
from hearing cxaluiner ,s order dellying their motion for an order dbmisRing
Parag-l'aph Seycn of the complaint.

OPI:\ION 1\:ND Om)Jm DE:-YlNG Rl!QUEST J")R LEAVE To FILB AN

INTERLOCUTOHY ApPEAl,

Respondents, the Hearst Corporation and PeJ'iodical rL1blislH'
Spl'viee Bureau , Inc. , have requested Jcave to fie an interlocutory ap-
pr,al from the he,al'ing examincr s August 10 , 1971 order denying
their motion for an onll' l' disJl1S:3ing Pn,l'Hgl'aph "scvC'u of tlw
compJaillt.

On April 8 , 1971 , respondent Intel'llationall\Iagazine Service of t.he
l\Jiu- Atiantic , Inc. (11\1S), filed with the examiner a motioll t.o dismiss
Paragraphs 4 , 5 , G , and 7 ' of the complaint on the ground that the
matters covered therein arc a.lso thc subject of an adi \' , pending pro-

ceeding looking to the adoption of a trade regulation l'd(' ' COllcenl-

illg a cooling-off period in door- to-door sales, notice of whieh was
published September 30, lD70 (35 Fed. Reg. 15164). The examiner

ccrtified t.hiH motion to the Commission pm'Hllant to Sectioll 2.

;);

our Procedures and Ilules of Pradice. In the altcrnative, 11\18 movcd
t ha.t the adj lldicatiYl proceeding be stayed a a mattcr of adminis-

trative discretion pending l1isposition of the l'ulcmaking pl'oe('c(ling-.

'Ve denied this J11oLion to dislIiss 01' stay by order iSS1Wd i\lay 2(j
lU71 , pointing out ntcr al'ia that there \yas 110 O\ccl'Jap 'between Para-

graphs 4 , 5 , and G of the inst.ant eomplaint and the pcruling tnule
gllla.tjoll rule. ..ts to Puragraph7 , "YO noted that l:oJnplaint cotlnsel

had made it quit.e clear dlll'illg pret.rial proceeding's tllat. thi:5 prll"agl'apll

did not charge that gaining access to a j)otcnti'al custompr s resi(lcnce

withon!' prior invitation was it.self all mdaw:flll pl'ac.icl (Commi
sion Opinion , May 2(;, 1D71 , Note p. 3178 F. C. 1588 , ):'901). IVe
also noted that the qlwst.iOll of whether it is per 8(3 an unfair prilc-
ij('( to fail to pl'ovide a right of c.ancellation in door- t.o-cloor sales

is a ma.ior issue in the trade regulat.ion rule proceeding and, thm.
JOl' , to the extent this is,'me might be encompassed within the allpga-
tiOllS of Paragra.ph 7, this issue ,nt'S wit.hdrawn from the c.omplaint a.wl
Paragraph 7modifiecI pro tanto.

Hespolldcnts IIearst and Periodical lm\Tc now also filed a motion
seeking a dismissal of Paragraph 7 of the complaint,. The hearing
cxamincr denied this motion and respoIHlcnts have reqllcstc(l lenve
to file an interlocutory appeal.



988 Opinion

'Vc beliove tlHtt the examiner correctly deni( d t.his InotJOn of

respondents.
Respondents contend tha.t the Commission , by its l\fay 26 order

modifying p1'O tanto Paragraph 7 01 the complaint

, ,,-

ithdrew from
this t(ljudieative proceeding " all issues pertaining to the 72-hour

cancellation right. " 'Ve find no basis for respondents ' contention. It is

obvious that our 1\lay 2G order did not delete the entire paragraph but
merely made dear that Paragraph 7 does not charge' that failnfc to
provide a cancc1Jation right constitntes a per 86 violation of Sec60n 5.
It is also quite clear that the deceptive acts and practic.es \yhi('h Para-

graph 7 alleges respondents cngaged in arc not limited to this single
issue of non-caneenablc door-to-dool' sales transaebolls.

Hespondents furthcr conto111 that if the Commission does not dis-
miss Paragraph 7 , they will he denied due process of law brcause the
72-hol1r canccJlation right contained therein is the subject of trade
regulation proceedings. A similar contention was cOllsidcn'(l and re-

.iected by the Commission in its denial 01 L\JS' s April motion to dis-
miss, and respondents in the instant motion have presl'nted no new

contentions -which would cause 118 to depart from anI' prior holding.
Accordingly, we find no basis 1'01' granting l'p.spondent.s ' n' (lupst for

all intedocntol"Y appeal Ironl the eXaJniner s denial of the instn, nt. 1110-

tiOll and t.lwir request is , therefore , dr,nicd.
Clminnan Kirkpatrick not participating.
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Respondents filed a rnotion with the herlring eXamillCl" seeking a,

dismissal of this complaint. The hearing examiner denied tlH motion

and \\0 granted respondents ' request for an interlocutory appeal.
The grounds urged by rcspondents in Sllpport of t.heir motion are

essentially two: (1) tIUlt the Commission in issuing its complaint vio-
lat( d its own Procedures and Rnh s of Practice and (2) that (' OlU1Sel

supporting the complaint wi11 be l'elying on illegally obtained ( viclellce


