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'Vc beliove tlHtt the examiner correctly deni( d t.his InotJOn of

respondents.
Respondents contend tha.t the Commission , by its l\fay 26 order

modifying p1'O tanto Paragraph 7 01 the complaint

, ,,-

ithdrew from
this t(ljudieative proceeding " all issues pertaining to the 72-hour

cancellation right. " 'Ve find no basis for respondents ' contention. It is

obvious that our 1\lay 2G order did not delete the entire paragraph but
merely made dear that Paragraph 7 does not charge' that failnfc to
provide a cancc1Jation right constitntes a per 86 violation of Sec60n 5.
It is also quite clear that the deceptive acts and practic.es \yhi('h Para-

graph 7 alleges respondents cngaged in arc not limited to this single
issue of non-caneenablc door-to-dool' sales transaebolls.

Hespondents furthcr conto111 that if the Commission does not dis-
miss Paragraph 7 , they will he denied due process of law brcause the
72-hol1r canccJlation right contained therein is the subject of trade
regulation proceedings. A similar contention was cOllsidcn'(l and re-

.iected by the Commission in its denial 01 L\JS' s April motion to dis-
miss, and respondents in the instant motion have presl'nted no new

contentions -which would cause 118 to depart from anI' prior holding.
Accordingly, we find no basis 1'01' granting l'p.spondent.s ' n' (lupst for

all intedocntol"Y appeal Ironl the eXaJniner s denial of the instn, nt. 1110-

tiOll and t.lwir request is , therefore , dr,nicd.
Clminnan Kirkpatrick not participating.

TITE IlEAUST COUPOR" TTOJ\ , ET AL.

Do(;ket 88, Orr!er find O/linion. Ont. ?!J l!/'tl

01'(11' 1" (lcnying tJ\( HIJpeal of hvo l'Psp()uh-'Jlts from hf'fll"iu;! f'xaminrr s or(kr

(kn jllg- tlJeir llolion to dismiss the c01JlJJJniuL

()PTXHJX OF THE CO;,DIIf:iSTOX

By .J OXER

, () 

mln, i8.,-,'iO'ir;.p 

Respondents filed a rnotion with the herlring eXamillCl" seeking a,

dismissal of this complaint. The hearing examiner denied tlH motion

and \\0 granted respondents ' request for an interlocutory appeal.
The grounds urged by rcspondents in Sllpport of t.heir motion are

essentially two: (1) tIUlt the Commission in issuing its complaint vio-
lat( d its own Procedures and Rnh s of Practice and (2) that (' OlU1Sel

supporting the complaint wi11 be l'elying on illegally obtained ( viclellce
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in the proof of the installt adjudicative pJ'oc('('clillg and hence will be
YloJating n:spondcnts. FO!1l'ClI. mendllPllt rights. (HB , pp. 3 , 5-G).

The basis for both of these contentions by n'sponclt'llLs rests on the
circumstance's SUITOl1Hhng tlw COJlmission s iSSUHllGC of Advisory
Opinion Jlo. 128 l71 F. C. 1735; 16 C. TI (1 15. 128). This Advisory
Opinion was issued 011 J\la)' 2 , lDG7 , at 1:11( rCfllw3t of these respondents
and ot11(' 1" mcmbers of the magazine sub ;el'iptioll sales industry. It ad-
yjsccl t.hat the Cornrnissioll fOllnd lloill( gality under the antitrust Ia,ys
of tho industry s proposed self- rcgulatory pl'ogranl d(:signed to I:Jilni-
mIte abuses in the sah s practices of this industry.

HC'spondpJ1ts argue that this opiilion: (1) appl'O\'pd praetices allpged
flS iIll' gal ll the instant: complaint sern' d on respondents on .Jan-
lIary 1071: (2) comnlit.ed the C011m. issioll not: to institut.e adjudica-
tive' proc.eedings against these respomlcnts \"hi1e the advisory opinion

,,-

as ill ('jl'C'ct; and (1) boml(l the Cornrnissioll not to use any informa-
tion l'(,cl'iv('(l during the course of jnn stigatiolls in connection with the
1Llhisory opinion ill cUlY ~ubsC(lltlnt adjudicativo procl'edings brought
c\gniJlst, tlwm. ,Ye will deal with th('sc various contentions ill the COllrse
of OUl" eOllsidpratioJl ot l'rsponcJc.llts byo principal grounds :for its
app",1I.

nE8I'UNDJ XTf; ' CONTEXTIONS TIJ.A'l ISSI_ L\i"T CE (IF 'rITE C:OL\I'LAIXT YH)T,;\TES

CO;"\I1\nSSlON l'HnCEDFBJ':S .- \l\lJ Ia' (iF l'JtACTl('E

Hl'spondC'uts contend that. the Commission s issnance of thLS COJ1-

p1aint "iolatl.d its 0I\'11 Section (b) of tlH' Commissin1l s Proccllul'PS
and linIe's of Pract.ic.e and that , therefol'l' , it. Hl\1St be disI11jsscd ill its
Jltil''ty.
SedIoJl 1.;-1(b) of the COIlllTllSslon 8 Pl'ol'ccJn!"cs and Hnks of PJ'ac-

ticeln.OI'idt's that. fol1owing i:-SllanCc. of all .\d\'i80l' Y Opi1lion the COIl-
Jili0 inn wi11110t.:

)Jtun' HI a;cuiw-:I tilt l'' I111(' '1(-nl; 1H1"! \' \\'ilh J"'NI'(',:'t \") :In,\ adiDn tllh:Pll in
glilid !":'ii.h n'; i.ll;(' " upon 111(' (' (lI111i "i()I1 .. ..dri(.(' lwdpl' Ulis :l'di()n. wiH' re all
1'l'!(' :111i- f;:d:- \\' ('i'l full.\. ( I;lIlJ)lt-'It'I , und ;ll'l'urntl'I

\" !)j"

'-t'lltl'd to tlle ( j)JlIaL,-si()ll
H::l1 \\ ))\'1"(' lll' l1 nc!ioll \\':IN prll111)tly tliN('(I:Jriillll'd U\l01l llotificH(oi1 of IT:'Wi...,-,i(J!l
01" n' !tid1! of (hi' ('o11ili. '-Nioli :- "lllJ1' ;)Y1I1,

) HJ: rdtr'- i() re l1l)l1dI'Jlis ' Iuitl'lo(' 11tol":: .\PI'\',11 Fl'nm ()r ll'J' npl .1illg :Uofion 10 Dismbs
C"11ld"ir. t (!,r'J','l!at'tl'r (:i !t' ,l ,IS 1;1;)

"Tltl' . '\;J\"c;"ry OlliE!"!! WHe; l'OIl\' d to :, "t'''lIr\Pl1t,, ' COlll1,,('1 il1 :1. h,ttrr froll till'
!:rl'tal" \- ,\i t1H' C01! l1i"siu!l. UI\lh'l' tlll'II (',dstjJ\g- rl1!P,. , the 1:P:;1. of this Jetter W.1" Iir1d

!llIfir!I' !!(jal. A " digl'"t" 1'1' pnnlphra"e or tl\C S\1!,,,t;I)1I'1' of the upillion was io;S1ill in a
1'1'(' ,"," n' ;('CI"" i.i

'- 

, 1:)(;7. HpSjH')!llrlli" linn' :,I:\(' I'd tit\' if:X!, of \hl' Jette!' on tJ e rf'(:pJ"1

,1" Hn' pO'I'!"lits ' E:dlillit. ;; to thr Dl'po,.j(jun of 8111I1P;. Harris , suhmitted for eon"idcrntioI\
wit!1 tllj" ;'J' ,,::d (!H'1"l'i\\aflf 1' cHe!l)l" ILu' ri" Tll'positirll\ I. . \IToI' llingly, ull l"rfel'el1peS \0 :IH(i
Ij:II ',a!j')t'f: r ln;l (his opluloIJ will j,l' to the origin;,l tI' xt of t w Irltrr 11m! not to the (li;:' st.
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Ht'SpOJldl',JltS UI.!EI!G tl1at. n11 of the sall's practicEs ('.J1all('n1 (lin the

i l!stant complaint ,vere either appl'O\' ('cl or pl'l"Tlitted by the Corn-
mission s Advisory Opinion or \\"erG prollibit(:d h:y tJleiJ' OWJl indnstry
::el-f-l'' gnlatory Code \',hieh was appJ'oV('d by the Advi 01-'Y Op111ion.

Thpy argue f11rth('1' tlJat in js ;ning it-s Advi:;ol'Y Opinion, the Com-
mission expn:ssJ:'" connniUed itsp1f not. to S\l the I' Sj)()Jld(,l1fs or ot!H'!'

indnstl'Y members snbjed to the Code for any of th( pl':HtiCl:S which
they cla.im we1' fJl'olJibit('c1 or pf'nnittedwhiJe the Code \',as ill dred
and thnJ, therefore, all of tlwil' activities were llJldertnJn' Jl in reLiance
on this commitment and conld not be ehalll' Jlgcd , IIntiJ the \clyisol'Y
OpiJlion was re cind(

The answer to all oJ n'spOlJdeJlts asSel'tiOJls , Hlidpl'stalldings and
beliefs coneel'ning the ",-ulvis()ry Opinion must l)( fmlJcl s ual'('1y "with-
in the four corners of the industry rC(pll'st 1'01' a Commission A(h- jsory
Opinion and the text of the Commission\:, respOllsn. It is ll,-:Cl'SsaJ'Y,

t.hercJ'on\ t.o examine this opinion in order j 0 (1e.-d flllly \vith I'c po:HI-

cnts ' eontelltiOlJS.
Tho COHllnission s opinion find the indl1str s original rl'qlll'st. show

dearly that the l1agnzine s\LbsCl'iptioll sah'sinclust, J") canH' to the' (' OH\-

mission Jar t1H' CXPl'' SS purpose of recpiving an untdru8t nraJlcc for
a scJf regllbLor'y progl'am \yhich Ul( industry cksiJ'cd to iw-:titllte in
order to dl' m up jts own 5al('5 practices in t.he solicitation awl sale of
rnn.gazinc subscriptions.
The Commission s j\dvjsory Opinion staLe(lulle(Il1ivo('ally th,ll. with

HIB modifications c.ontainccl tlJen : t.he Commission h lil'y('d tJ1P. anti-
l'llst obstades to the Code eould be ovcn:OllJ( and the Cocll' approved

so as to cJl:b1e the industJ'Y to carry out it.s self- regnlntor,V program.
The COIlllIission s opinion ma1,l's clear its almost tot-a) prC'occupation
\yith the antitrust problems which WCl'e rail:wd by the industry s pro-
posals to levy sanctions a.gainst Code yiolators. '! Thus the Commission
Advisory Opinion pointed ont:

Thl' COllmission bas p;iw JJ t.his matter very carl'ul consi;deration in vic\Y of the
maguitlHle of tlie 11)"l)blellS wl1kh (:()Ilfl"oJlt the industry allI tIle (Jbvi();: iIlCel'ity

ijf the (PUS Agenc:,'j COllmittee in attempting to de, ise ,V:jp; t.o (' ope with tlwse

"'IJIP jllLlw.;tr;(s jJ!'coCcnpn1:D!J wHit tJH; :llllitrll. t imp1i(:ntions of ils s,,1f- 1"'glil j'1Iy
pr"g:. 'UIl L; horllr, 011t L,y tll( fad thni (H'igjll,llI . it JI:1(1 g"He to tlw _'\lltiiTl1 l. l)il !si"ll or
the lJel,artmcnt: of Justke for :1 rni1J'ond l"'Je,'1se nnr! 11:111 ))((,H rpfeJTP(l Ii.\ tIll' 11ivisioJl
to t!H' 1""d..r,iI 'lr:H11' COllllissj"ll. (N('(;, )1'\1(')', :timmpl'ml!J1 to Ki1J111P)'

, .

:1sl , l IH(;

Ex. T. H:J)' J)"jlositiun).
\ l11\1''ld it wns tJli:- Vl'"d,", iss;w of IIl"i\':lle Jlolkl' pow('1' ,,- ch , I!\"' !"sl' if) C'1J11'nh,.in1l'

EII1J:I1 s (lisHt'lI1. Ho\H' I'J' . thp!'(' is nil doulit tll:\t (' !'!! COl1mi silJ!H'l' Elmn!l JI:111 !W (,i)I1CPpt

t!l'lt ill :lI'P1"O\'jlll; tJH' Helf- gIl1:1tor)' 11J" ;r:1m , tJIP COTlmiH:-i()J) W.l:- :II!O!knj:in it" 1J1I'U

I:l\\ (' IIi'U!" pmpnt l'('HIV_J!I:.iliiliti(' s to tJI" illdl1s1r.Y. 81'1', f())' P-":lml,l(' , Clj:l:l"u: n \V"inl,,'!'::!')"
OIWli)l1g- :.1:1I.!'1I('nt at till' C()J!)()h,.iolls InTO I1Plni!);: e()ncerrdl1g t111' "per,ltiLlIlH (:1' th,

DS Cod! 1111!! COJ1!!Ji,.Hil)j, r Ell1l:1J1s jlltlrdl:lJlge with iJl(1lJstry (' Oll!ls!'l on 1!)h 'n."h"
point. S,'p lIote 7 -infra 1'.11' r:itatiouH-
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pl"uullm,,,. E\'en taking nil t.bese factol'f; inlo crJ1shleJ'ation. however , the Com-

mission is unable to give its approval to those ,sedions of/he (',ode whidt al1ply to
the sall-sllH'Jl aR those HP('tiO!H; are now ,,'riUell. vVhile the Code now provides that
tile action to 1)( taken with 1"I'S1)('(:t to the salcsIlen 1'01111(1 to be in violation woull1

lw 011 the basi" of 11 reeommerHlatiuJl by the Administrator rat11er than h:r agrec-
ment among- the signatory ngcneies , the Commission l)(lieve:- the prohable re-
sult of th,-lt recomemendalion would he to Hubstantiallv interfere wHh those
individuals. right or elljJlo'yllH'nt and t.hrir rig-hi to h:lYe thcir fat"c decided hy
their indi\'clnnl employers uninfluenced hy virtnally mandatory rccommenda-
tions from the Administrator. However, the Commission does not helie"p' that this
woultl e.l1l for outri ht rejedion of the COlle, .since jt 18 1!dj ved the Corle can be
Ulnendcd . o (/s to achieve the 7,cgilim,

((,

te otJjecUve,'i of the OO'nmittec w'ithout nHt-

niny ((.foul of the antitrust luws.

'llle Ci)mmis :io!l is fnrtlwr of tile opinion , now tliat gn-'atcr jJarticipation of tlH
int1t' IH' mleut agencies has bt el1 insured, that It 1,s pOJisidJ,e to ap1Jlu the Code as now

written to the jJnbli, c1"s (/,n(1 (lflr:1'cic. in N1U:h (t manner (18 not to do )'i()lcnce to

the antitrust lrllns. particularly if tile P\f' IIH'Jlt of t:(Jpr(;ol1 can be truly eliminated
insofar;18 the illdependlmt agende,.. are COJl(' ('rJwtl whcll Illey are arriving" at their
decision ;\s to whether to join or whether to l'cnwin ulldel' the Code after having
joilH'd. It sh(Jllld be made deHr , !1O\\"C"l:r, t.hat this cnndusion is II tentative one
since there is little recorded cxpel'eut"e upOB which V) predicate such 11 judgment.

Therefore, this opinion is uaiied on the understanding that t.here will be no l'0-
rcio!l of any agTuey to subscrihe to ill(" l)lnn, 110 coer(;oJl of any agency to l"f'-

main in it nfte!. iL has sllbserHled awl no retaliation of any l;:ind again:-t :IllY
ag-eflCr wlJieh (loes not clH),1se to join or wilieh suIJsl'(IUe!lUy e1eds to !pave after

kiviug jOiIH'cL (Emphasis ac.cletl)

Indeed tho Commission ,vas so conc( nlcll with the antitrust imp1i-

eation~ of the industry's assertion or sanction power over its mem-
bOI.s that it. \vas reluctant to make its approval unconditional. There-
fore , it. a(l\ isecl the industry t.hat it~ approval was limiteel to a trial

l'iocl of tlll"c years RIHI tlJat during this period the industry was to

provide it \vith c1etai led rcports on the operations of the Code so. that
tho Commission could observc fol' iLsdI the way in which the Code
enf(Jr(' nwllt provisiOlJS .were actually imp1mnente(1.

Thero is not the slip;htc.st. indication (;itlwr .in the opinion or in the
n:('o1.l before us on this Inotion t.hat the ConIlllission in approving the
organization and enforcement machinery 01 the Code from an anti-
trust vicwpoint also granted clearance for any propo~ed types of sell-
ing practices 01" in any way surrendered a.IlY right, or power to proceed
ag-ainst unfair or deccptivt acts and practices engaged in by members
f this industry. The industry cql1cst c1early shows that no immu-

nity :from prosecution for selling practices ,vas sought. Although the
Commission s opi1JioJl notpd tktt thD proposed Code contained sub-
stantjn proyjsions setting out the practices prohibited by the Code.

the Commission obscrved that in its vimv t,hese proyisions mcrel:y at-
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t('mpt( d to restate the sllbstaHtiy( law respecting practices in the sell-

ing of magar.ine subscriptions tnd as such it had no objection to

t.hem. '; This clearly affords no basis for the contention that the Com-
mission t.hereby "nppI'O\- c(r' any 01' all selling practices not specifi-

cally prohibited by the Code.

Nor i~ therc anything in the Commission opinion or the papers
\Jl'ore us which indicates an intention on the part of the COlTllnission

to tle1egatc exdusivc policing authority to t.he industry. Not only did
t.he Commission not SUl'11'lldcr any such rights , it could not have done

so legally. The COI1,missioll has no Po\YCl' to delegate even 
temporarily

to private pal'tirs its statutory duties to enforce- the law. It did not 
t\o ill tlds ca-

Uespondents suggest in the,il' papers that their alleged understand-
ing of the immunity pnrportedly granted to thern by the A_

dvisory

Opinion was supported by statements by m( mlwrs of the Com-

mission and by its SblfI. "\V c have no indication of what these statc-
Jjw.nts might be , but in nny e\'011t 1' spond nts ' assertions on this point

;tl. , legally and factwtlly il'l'elevant. The Commission is a collegial

"TIw 1"(' J)t!' llee ('ontnIning' this oh f'r\' nt.on in the i\th-iRory O!JiIlion 1'1':1(1 as fnlh1\n;:

11 i !lotel) tl1lt thf' Cude in! ol")(l'arps :1 numher of I1l'odsiOIls ,yhith attempt to re t"tt'

tile 1"11 ta!i!iye lnw applicnl1Je to thh; JJpthod of lieh1 
liel1i11g of magnzin l1ln';(,l"jption".

The CU11llli;;Riull h rewitl1 :l!l\'bpc; yon t!Ult it no nlJjed.ion to the e IH'O\"i iolls :IS

Ill'e;;pntly wOl'lh'(l.
oJILcRT)(J)lPnts argll that rnl'ng\"ap!J 4(a), ;:(a), (;(:1), ute) :1)1(17 of Ilw (:ompl:dllt

cllalk11gP Ilrncticl'S wJ1ieh \I('l' e lWI'witte(1 under the COlle an(l thnt tlB' COlHl1li,,:;ion tlwr

1'U1"' : flllrnu'r1 of t1\o:-e pl";lpti(CP
. A i!l from the 1'nd that 1hp C01lmj:\'iou did nol

npprl\"e ' an r ;;plIill IJ1' dieE';;

, \\

f' h,ln; l''\nlJin('(1 the COil! .111(1 fnO to li(1(1 allY i1111icatiou

tJwt snd1 r1rac1i(' ('f) :,r1' jH'l'mitr(' !l. 11111-'('(1, 1Jw Code :lpJH'ar" to jJ1ollihir. Ow practi(p;;

alll'gl:d illl',)rngJ'nphs 4(a), 3(a1, (liltl G(n). Pnrr 1":lpl1 7 of 1111' 1")1Upl,lint JplR hel'n modi-

!iprl "nl';;(' I(:1(111 to tl)( issuall('e of tlw ('()mI11:lint () that it no longer as,,('rt;; that f:iIure
111 proddl' ,l 7 Lonr coolillg-Otf pel'iOll ('onstitutes a per liC YiOI:J(iOIl of Section . Selc

C"1lmi ;;joll OpillioJl l\Iny 2U, 1071.
7 COUln!i;;;;iO!1('r Elmnu in hi" (Jis:'J(nt 171 F. 'l. C. 17:1,cq from 111(' C01lIli:;;;jo!l S I\.'('jsio!l

to issu! l1)e Ad\"isory Opinion d.evIored the f,lct th:lt the Commission s OjJiniOIl permitted

the in(li1Rtl'. 1.0 C'\l-' r('i;;c wIwt he 1r.1'Il1('(J tIlP. rq 11jatt)j.r powers of g-overIJllent. But Ilothillg
in hi:; stat.prnent (',in J)olisihly he illtr.l'p1'p1.' !l or implie!l to he a I' !')!'esentatiou that in his
yjC\\. tllc Commj sivn s OI)i)1jon was Hlhnving the illdush.y to eX l'ds an;; powers to the
p;ot1usiun of t.he CommissioJ) ht llnd !Tllty to 110 ,,0. .\gain , there i simply nothillg in
tJds tnt('mcnt wl1iell (;01111 form any reasonable lmsis fcn spond nts ' lH'eRent claims III
this !'!'g,in1. f:1ie also Cnnllnj;J ionel' Rlman ;; inte!Than e with counsel for the iudu:;trv
(lj(riJ\ j)lli11ie hearing on the operatiolls of the PHS ( ()de. l1ifra note 7. 

!l! onIy othel' " statement" (Containerl ill reRpuudcnts ' appeaI papel's hy a COn11lis ionel'

ot' C01J1li ioll staff memlJel's j, nn 0111iqnr. l'efer ll('e in a Ictt l' 1);; 1'I'RJJOn(1pl1ts ' eounsl'I to

IlH" Spedal PUS A rn(':\ Committee whieh re(Jnested the Alhisory Opill!on ahont a 1l1eeting-

lw hn!l 11:111 with tlH'n COlll1ni:;sioll ChairJlun Ui;oon in wl)i(;11 eOlIBf;r. reported tl\;t
C'hainllnn Db:on in!.mat('1 that complaints would issue :l :lJn t iJH1u"tr.r JC:H1en; uni!

t11P 'I\II

' "

;1\, \""lopl'll" into 011el'ation. (Lettcl' , Kintn r to Camphell , Fel1!'nary 21 , ID(j7,

E'\. 1.'1. l-,'rri:; Deposition. ) Vi'hat vcl' eJH'Onl',lgem nt t.he Ch:lirnl;1n l'0.portf',l1,y gaTe t.o

Ihe inl111stl'Y to go j'ol"w:l1"l with their ,)\\n e!Torts to PIelm up alnlses iu their iHllu;;try C,ln
hartll \' h(' tr:tnRlaU' !, hy Idndsight into a eommHment or \lll,lpr t:ln,ling gil'en to rf'Rj1onllents

that Upl"lOI'al of lheir spif- l'cguI:ltOl'Y program constitute(I a formlll Commission eommit-
1I"nt J)ut t.o pnwpf'l ;ll1jlltliratiYe1y ng-aillst il1tlustl'Y mernlwrR vriol' to revuc:ltion OJ.

('''jlirntion (:f /Jle Ad\"i;,(J!' y Opinion.


