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Here, to a large pxtCllt, if not entirely, the f.UPSt.iOllS l'aiserle())(p1'
the protection , jf any, to be given to data claimed to be eonfalential or
trade secrets. This is un area in which the lH' ll'jng examiner has a broad
discret.ion , and his dcterulinations will not be ordinarily disturbed ex-
cept on the basis of a showing of abuse. K 0 sueh showing has been

lnade here. Accordingly the appeal is denied for that reason , although
t.here are some aspects of the matter we believe mcrit som( further dis-

cussion which follows.

TIlJ USg OF SECTION (; (B) JUT,\. IX ,\X . \J),JFDJCATIYE l' ltOCEElH:\t:

Gene!'nl rotors argups that l'esponSl's to a Sed. ion G(b) snl'vey,

assc:rtcdIy rnaeto for inv( stigiltol':r Plll'POS('B, cannot hE uspd in specific

I1tigation. It has refcrred to a number or cases for this proposition
1mt Hone. are ill point. Thes( eases rais( a ditlen'nt Issne. 011 tIH use by

respondents of Ow authority unt1el' G(b) or G(b) repOlts ill fl Com-

mission pl'occ(;ding. Contra.ry to General JTotol's ' assertion of fl Jimi-
taLioH , the J' ed(:ral Trade Commission Ad , in S( dion GU), q\lite
deal"y a,ut.horizes the Commission in its discretion to mal,!. Pllhlic
(lnt.(1 received in a G(b) response except trade secrets and Twme'S of
(,lIst-OlDers. The pertinent pad; of this -"c\. ct authorizes the Comm issio11

to "make public from time to' tin10 snch portions of the infOJ'mation

obtain('d b yit hf'), l1nder, except trade s( erds and mHlWS oj' customers

as it shall dePTn pxpedi(,')lt in t.he public intcn st * ,

* .

In Unilp,r! S!ate. v. Jiol'tun SuJt (/0. :3:38 1.: 8. () 32 (H);jO), the Li.

Snpn Tlle C::omt , whil( not dealing- .with the use of Seelion G(b) data
in a cornplaillL matter , IWV( Ithclcss held that the Commission E:; 13

\\(\

1'8

lindeI' Sed- ion G(b) eonld be broadly nspd in conncction .with al1 its
fund-inJ)s. TlJeI'C'in the COllrt stated in pi.trt:

\Jill" we tind n .c;l'pat deal which would \y, 1Tnllt om' condndin 2: t!l:\t () wns

fn1iled with pre-exic:tin antit,l'lsj la,ys ill JlilHl , nl)(1 in the ( xp('dfltj ill tiJ:lt 111l'

informn Lion pr()('1HPtl \\D) Jd hp chiefly 11Sdul in I'PjJOr1 s to. tIll l' rco;ideIlt, Un'

CnngTeS, , or the Attoruey -General. we find nuthing- thaL would dl' . it,; use tor
any 11Il"JJose ,vithin the dlltie:- of the CummissioH , including a G proc(.pdin i2, ..

tOllstrlldioll of such an Ad t.hat ,,,auld allow information to be ohtained for
uHly :l part of the COJlmission s functions and wOlll(l reqnire OIl' C' (HlI111i si()n to

pUl'sne the rest of its duties as if t.he infol"matiolJ did unt exist would he llJ11SUal

to say the least * * * . 

(/(/. 

at G4!J.)

\Ve helir:v(- it 18 c)( al", thprcfore , llndp1' the Act and the fJl1prenw

Conrt\; int(,l'pn tntion tlwreof, that the Commission may, with CC1'-

tainlimitations , use Sectioll G(b) data in iul:iudicative mattcrs.

: The (:nSf'fi rPlif'(1 upon l'yGI'I1I.I",11 I()t(1rs nrf' pflJ!p')"l'rIlft (;1J1"r;ljrrtioJl \' . 1-.'1. ('.. ::07

. ;'11)1)). 1401 (\\'. 1'n. InTO); rl1d, o/l Hlly- C(III!, p(l)lcr o)"porf/f,',)' pT.c. ;::\ F. :-'IPP

!i(;0 (;'. 1). N. Y. HjfH); and 'lC;L' f1N I!lr1lj,d"'e, !JIG. , lIod,f' , ': (;::(;, (i7 F T. C. Hf'pnrts 1:\7.

(J!JG5),
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Section G (f) excppts trade secrets and names of custolncrs. Although
Gene.ral J.\10tors ill its brief refpfs to its data L8 being "highly conficlcn-

ti;d in natnl' , awl represents trade secrets " it has made no shm,ving
that such \youJd llecessarily fall \yithin the category of a "trade sp-
c.t'ct. In any event , even if trade secrets are to some extent involved
tIle proteC't.\'- order' issued by t.he hearing examiner is adequate , we
believe, to protect Gencrall\lotors against prohibited disclosures. The
(,x lJlliner s pl'oh'et-vc order aSSUl"PS that therc \yould be no making
lJlblic" of ;1n:r trade seen t data. The information \yollld be useu ouly

in th( gl1an1ec1 ermf-illcs of this litigation with protection against any
OUk,. .iel(-. "c- 01' disdosl1rc.

Fjna1Jy, COIllJni sion H.llle iJA3(e) provides for the disclosure dnr-
iag adjudic.ation of matcrials obtaincd by the, Commission "under all
of lts powers."" Complaint cOllnsel was aut:lOrized to make llse of the
data !len', in issne, and , jn lighL of this 1'lIle , it is Hot material as Gen-
ei'll 1l\lot,ors :lsSel'ts, that the resolution and t.he l'CpGIt forms were 8i lent
OJ: :md, possibility.

REQUEf1T Fcm "TI:L':SISSIPPI BivEn " TnE.\Ti'IE

(;C' jWJ'H.l :dotors ' second point. is that if t.he fi\lT Y data is llsC'd it
shull1dhn acconll (l so-caned "Mississippi Hivcr ' treatment. The type
or (01)fjdc'ntiahty treatment here sOllg1lt is that ,\"hieh the Commission
npp)i( d in the HlaUPI- of JIissi8siJJFi 1?h'cl' Fuel CO)'j!orulion DCJckd
So. ,'-;r;:":;/ (Unlcl' if:sllecl .June 8. lDGG eGD F' C. llSGJ). Therein the
Con-:;ljssio!l directed that ma-Leri d submitted in response t.o sllbpo( nas
shon!c! be submitted to a, reputable amI disilJtel'estl d accounting firm,

to 1)(' St Jpdt"cl by the hearing examiiH' l' in cOllstllJat ion ,,.ith tJw parties.
which f-hall compile and pl' scnt the mnJl'ria! t.o l'espoudent.\; e011Jsel
ill s\!ch mnmH'l" that BO individual (,Olilp UJ'y S conficlelltial ill'range-
J:l:' 1W:; OJ' d:lhl ,,,ill be l'cycaled.

" '-

rhis is l n()\vJl as the "Mississippi
Ei' " tl'

('"

lhll' IlL Contrary to GelH' l'al i\Iotors ' apparent position , t.he
court. in Folcrul Tnrrle 001nmissiun v. C/)' wther '-J;)( F' . 2d :110 (D.
Cil' J!J70) did not lay down a 1"\1)(', J''quil'ing application of Ow " l\fis-
::'is jippi H.ivcr " formula, g(,,JH raJly. In that ( a.sc the court had before
it. a. sJ lbporna issucd by the hearing pxamirwr in Lehigh Pm'tland
(/nne' nt (/0.. Doc.ket, l' O. f-;(, O. which called for data identical to the
Lype involved ill t,j1( car1icI' JJli; 8i88i7)ln: Rh' t', ('asp : yet t.l1( COIllmis-

, S..,tiotJ ::, :;(t) !"I'ads ilo; f')llow,

((.

InJOT1!rttirJ! otJtrlillf.d ill i'/I.

(:.

,tirJ(ltioll, - Any rJo('1!flH'n!s , P,1PP) , bool(s, phvsicill
r:dliioits , 01' otlWl" majprialo; or illf()r1l tli!ln ohtainf'IJ I)). t.w C\Hflmjs"jou ll!!lt' )" HI1'y of it-
pO'\" ('rs m:JY it( f1isdm;,, (1 h:r ('()IlI1,,el !'' p!'f' Pnnl1b t!1( CI)fnmi,,,iul1 W!1I11 1I1'(''S'o;I!' V in COIl!H l'-
tiO!l with .ld;u(1jf'ati\"p i,r(J('('!'(1i1lg" and !1Jaj. hI' ()ff('f( tJ ill ('\"i(k11(' f' I, ' ('oHllsel f(' prp"entin
th!' C"lTmis,.,j(,n il1 :lIY rwh pro('('('(ling-s.
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sion had not requircd application of the "JIississippi River" treat-
mnnt. AJl the court held vms that the ComrnissioH having clevise(l the
Mississippi H1"er :' formula " in a set of eiI'cumsbmcps closely com-

parable to the one at ha.lld should Hot have abandoned the formula
\vitholLt suiIcient.ly illentif'yill and articulating its reasons for
doing so.

lt is a.pparent , hmvevcr , that thc dat.a for which "l\JississippiRivel'
protection is sought. in this case (10 not have the degree of pu.raJlelisJn
with t.hat involved in the JIi88i881ppi Rh' J' case so as to bring the
eX:lInincr s ruling within the holding in 01' owtheJ'. Nor arc there allY
ot.lllJ' grounds s11o,\'n which ,vould prompt us to' overrule the he:uing
(,xtuniner s exercise of dIscretion jn refusing to order that procedure
in this case, "\Vhile we do not believe it neCeiJSHry to expresly clis-
tingujsh this case from JlhS8issippl: RhH;T there are oln'ioHs ditfer-
ellCPS. The information involved in Jfissi8Sipp': 1/10(;1' was sought by
the respondent in that case for the purpose of showing the ext.ent
t.o \vhieh "verticaJ integnltion" in a pa,rticular marlu t had been avow-
edly accomplished through financial and other tt1rangen!cnts ot.her.
than outright ownership of stoek or assets. Data on such arrangements
bct\veen celi:ain rcady-mix ( onerete emnpanies and cpmpnt suppliers
was sought primarily to obtain onJ y a total industry picturc without
idpJ1tifying details. For this and ot.her rcasons it was deomed appro-
priate to allmv the data submitted in response to the subpoenas to be
COIn piled by an ind( pendoJlt. accountant-essentially a ministerial
act-so that no individual company s confidential arrangements would
l)( rcvealed.

Tn the instant easp , hOWCVC' , complaint counsel proposes to use sales
1iglll"-',s in the Section () (11) survey to shm\' market shares and sales
volume oJ individual companies. They assert that it will not be snff-
cient for their pUI.poses to l' ly only 011 total ilH1I1st.1'j' ligures and
relative l'ankings ,,,ithin the industry. Both complaint cOlllse,1 and
)'espondent argile that unless indi\-idllal company ales data arc H\.ail-
ahle , an inaccurate picture of the Inarket strllcture eould result in sev-
(lral pos-iblc, ,vays. Usually, of COllrse , sales volume and Inarket sh U'Ps

of companies doing business in a market constitute very important
evid(' IlCe in Section 7 cases. "T\lississippi River :: type treaJrrwllt for
saJes data eoming from the samc Section G(b) survey has been held
to be inappropriat.e in other Section 7 eases. See Jim' enwnt Dockd,
"0. S763 (Order of April 2 , 1I)G9), and Amwt Docket 1'o. 8775 (Onler
of .Jnne16 , 1!J1) (:0 CCIl Tmdc Heg. Hep. 1119 282).

A further factor distinguishing this case from JIis8i88ippi Bi/ct'!' 

that respondent here is represented by inclepCJ1l1cnt cOlllseJ. As \YO
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pOlnted (Jut in Lehir;h Pm'tIa:nd Oement (/01npan,y, Docket No. 8G80

(Opinion of July 31 , 1970 f77 F. 'I. C. 16381), in the ilfississippi Ri'ver
case' , respondent' s counsel .were ( mployef' s of rr.spolldent ("house eOUll-
s('\"' ) Hnd the examillPr s proLe.dive order in that case would have per-
mitted disclosure to othe1' employees of respondent to the extent

IlP('Pssary to p!ll"e for the case- in-defense. lIenee, disclosure to

ilJ011(IpJ1t' 8 cOllllsel and othc!' employees of respondent would prou-
ably baVt meant clisclmi1Il'P to respondent's management. In the prcs-
l1t casp, the infonnation is to be IDa-de available only to respondent'
i1Hkpcnd('ut counsel and/or all indcpCllde,llt economist. Considering
the Hiltnro of the data ill"O!vcd and the reJe,-ance it. appears to have to
t.he allegat.ions of thc-I complainL we think t.his 18 a strong protcctin\
ord(' l'.

In the circumstances, we do not believe it has been shown that the
hearing (',xamiller alHIsed Ills discretion in entering the protective order
here in issue , and so ,,'e dcny General Thfotors ' appeal , as heretofore
indicnted.

The other issue IH-- rof'C the, Commission is respom1(,Jlt's request for
permission to file an inh'rloclltnry appeal from the hearing. cxaminer
J111y 27 , If)71 , pmt.cct1\ C order ill this matter. Ttesponclent objects to
only one feature of S\1ch protc(,.ti\-c order and that is the part whieh
prollibits (h::'clo ul'e " (iJ) with regard to sales to orig-inal e(luipment
manufact.urers , eitl1Pl' as a categol'Y 01' as illdividually ,

: * .

" Hc-

SPOJH!,' lIt alIpgps that the cO!llpla.int inc.ludes the original equipment
market and that. campl,tin,- ('0111Spl lw\'o stn.tpd nlC:v intend to afrel'
ol'igiJ1id ('quipnwllt sales c1atn inro c\'idenC'e. TIlls , respondent clairas
the J'uliJlg\\"ill depriH" it of the opportunity to nwip\\ i-llch data and

ou1d pl'P.illcli(' it in tJIP pn:pal'arioJl of its (lpfell

;(,.

COlilphinr. (.Ollll ('J , in t.!w, ir r(,spOl1 , acknowledge that tbe Scetion
(i(J)) cbt;t l''Jn.t1\'c to cc'l'h1in original p llipment rnalll1fnct.l1n cl procl-
1le/'s has Iwell in the ('\ls(o(ly oJ C'olllplaint counsel , \I'as utilized in t.he

pl"' panttioll of the cOIJ1j)lnint and will be profFered in evidence. Ac-
nnlingly, tllpy state they do 110t oppose respondent.:s request to file the
interlocutory appeal.

1t ;lppCiU'S t,o the COHnnis;:ion , from the lads ,\. ailablc, that t.he c1is-

pUI- (l original equipment nWllu"fdurel's ' elata, pos3ihly houlc1 aJso be

(1i w1osed snb.iect to t.he prodsiollS of the protective order. The exanl-
ine!" JW1Y lla\'e illadn'.tently excluded this 1nfonnation. In the cireum-
staJl(,c:-: , to axoid undue (leIay \'i."0 are going: to deny the request to ap-

llCell but remand the matt.er to the examiner for his reconsideration ill
the light of the represcntations made, and the position taken , by com
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plaint eounsel as to such original equipment manufacturers' data.

Aecol'clingJy,
It is ordered That the appeal oJ Gmmral :!\otors Corporation from

the lwaring examinel' s protectiyc of'h l' of. lily 27 , IHTI , be , and it here-

by is, denied.
It i8 fnrthcT o,tYlel'ed That responclenfs rC(lUest. for perrnission t.o

file interlocutory appeal be, and it hereby is, denied.

It isll.l'thel' ordeTcrl: That the Comrnission s order issued August 12
1971 , sta.ying order of the hearing examiner be, and it hereby is
yaeated.

It ,is further onlered That t.his mattf r he, and it hereby is , rcmanded

to t.he hearing examiner foe his I'e( onsidcration in the light of com-

plaint counsel's repl'es( ntations and for his further adion on Para-
graph 1 (b) of the protceJi \' order as he deems appropriate in the
('irellHlstances.

Chairman Kirkpatrick 110t partieipatinp;-

UI'lTED Bl,A:-DS C011PA""Y

Docket Si"UiJ. Order ((rid Opinion , Nov. , 1.971

(lrd('\" (\(' ying l"(',"p()ndeJlt.' motion t.o lJOstpoue hearings and dismiss t.he com.
plaint.; case returnNl t.o IH:'i1J'ing examiupr.

()la)El AND Ol'IXIOX OF ' III- (\jl\t:U\SSIOX
l\fnTIO TO POf-Tl'OXE I-l:. \JUN(iS .AXD

DE1\YIXG I Esl' oNJ)ENT

I)ISiUISS ( O:Jll'LAINT

This mattcr is beforc the Commission upon t1H hearing pxarniner

oT'dt r JjJed October 1;;' IUI1, i:pl't.i:fyjng to the Commission l"cspondenfs
nlotioll to pO,'JtpOllC the hearings and to later dismiss the eompJa.int
alleg-ing. that a proposal to rcgulat.e the JTillkC'.tillg of 1cttl1(,e THada by

the C.S. Department of Agriculture moots the eJtn:rges in the com-
plaint. The IH'al'lng examiner held thaL the l'eli(

-j 

2ought in the motion
pn;sents a question address('(l to the ndlninistrative (1iscl'etion of the

ComIllissioll and thnL undcr the Commission s rules and pe. rtinpnL deci-

sions certification is the propel' IH'oeednrc. Ill' :H' eonEngly cerLiJ-ed the

Inotion Imt withollt.l'eeOmmcnc1ation.
Te agrpc that thumotion here was properly eertified and We' \\"i It

rn.oC"pcel to C"onsider the merits of rcspondenfs request. -ke il'd Hnck-

j TIH' 11:llwr lwfo1"f' the Commi lon 011 t11(' ql\f':-tlon , ()UH I' thnn the rrrtifjr'ltion, Indllk
the following-: He:OJlondf'nt' c; !\otion tu 11() 1:r()ne hearings nnd 10 (lismj :- tlw l'ompbint.
tilc(I Seplemher 2.' , 1D71 ; l'omvlaint. cOl1!JseI'f; rll wer in Ol'IlO:oitioTl therelo , fill'd Oet()) ('l' S

11171; rcspondent' s repIV memor:uulum in ::uppurt of its motion , filerl October 20, 1071;
nnlI , linally, (omplaiJjt cO\1IJ::el's comments un thf' repI ' J1eJ1or:lnrIum , filed ()cto;\er 22

1071.
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l:ngham (/01n111Jtnity, Inc. Docket R750 , Order Va eating Initial Deci-
sion and Dismissing Complaint., l\Iay 20, 19GB 1:7i1 F. C. 938J.

.Respondent asserts that the hearings should be post.poned and t.he
complaint ultimately disluissed on the ground mainly that the snb-
stantivc issues relating to al1eged anLicompetit.ivc Hflects cup made
moot by it proposed marketing order, covering 1( ttllcP , of the Depart-
mEmt or Agriculture; secondarily, it contcnds that a continuation of
the proceeding pending a decision by tlJC Depart.ment of Agricnlture
wonldbc contrary to asserted policy of the Commission not to pro-
ceed where the subject matter is, by specific legislation , the direct
l'espom:;ibility of another federa.l agency.

On the first point, the marketing order relied upon has not yet beell
pnt into effect, and it may never become efl'ective. ven if adopted

it may possibly rema.in in efI'cet only for a. short Lime. TlllS thl
no certainty here that the market will be ehallgclI or that it will ue
changed all a permanent basis, as respondent seems to imply.

In addition , respondent has not otherwise supported its content ions.
There have been no snficient facts presented on which to base a valid
concJusion. It would be highly premature to condnde that nOJl( of
the alleged anti competitive e/fects can be shown as a result of the pro-
posed marketing order. The fads on this win be developed during

the course of the hearings.
Finally, there has been no showing that the existence of the marl ct-

ing order would dispense with the need for enforcement of laws

involved in the compJaint if violations arc proved , and we therefore
l'ejed the contention that there is a conffiet of some kind betwl'en
ageneies here in administ.ering their respcctiye statut.es.

'Ve conclude that the motion of respondent should be de. nied. Aeconl-
ingly,

J t i8 ()1"leped That respondent's motion to postpone hearings and

subsequently to dismiss the complaint be, and it hereby is , denied.
It s' further onlercd That this matter uc , and jt hereby is , returned

to tbe hearing examiner Jor further proceedings pursuant to the

Commjssion s Rilles of Practice.

Tile referendum 011 tltr proposal nppal'rnll:r is l'chrdlll!'(1 fol' SOllie tinH' ill ",' avc'ml'!'l ' 01'
Dl'cemIH'I'HJ71.
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TIlE IIK\HST CORPORATTO , ET ,\L.

Docket 88.12. Order (I,nd Op'iniMI , nee. G , 1971

Order and opiuion denying in1erlocutory upppal by t.wo of the respondent!, from
examiner s order granting motion to (IUash snbpoena of lle\V;;papcl' l'' port-

s recor(ls.

01' 1 NION OF THE C01\IlnSSION

By . (?mnmi,rsioner:

This matt.er is before the Commission on the inLe,l'locutol'Y appea1 of
respondents , IIearst Corporation and Periodical Publishers ' Service
Bureau , Inc." irom the hearing examiner s order of September 2'

ID71 , grant.ing a motion to quash a subpoena d'lu;e.,r tecum to Arthur E,
Rmyse , a syndicated columnist specializing in articles of interest to
consumers. Respondents are appealing this rlliing on the ground that
it involves snbstantia11'ights and will material1y aH\ ct the final deci-

sion in this ease. Since matters of discovery and claims of First
Anmndmrnt violations arc involved , we have concluded that a decision
now on the merits of the a,ppea1 will substantially further the expedi-
tions handling of this proecl ding,

The subpoena which is the subject of this appeal wa,s requested by
spondcnts on .Tuly 1: , 1971 , a,nd seeks production by :Mr. Rowse of

all of tho doeuments upon which he lmsed a newspaper article written
by him about. Congressman Frcel B. Rooney s efforts to eliminate abuses
in the magazine sa1es industry,2 IIi addition , rcspondcnts ' subpoena
also flsked for the production of a11 document.s c.ommunieated be-
hYl'pll 1\Ir. Hoaney or his staff and the Federal Tradc Commission , all

documcnts dealing in any way with the efTort.s of )ill' Rooney or his
stati t.o canse. any government agency t.o t.ake action against respondents
and all documents reflecting positions by IVf r. Hooney or his staH in
reg-anI to the. Paid During Se-rvice (PDS) Code, a sldf-regl1btory

industry program to eliminat.e selling abuses in the Hmga iIle snbscl'ip-
tionindustry,

Hespondcnts c.olltencl t.ha.t. t.hismatcl'ial may be relevant to three 'Or

their defenses t,o the pending Commission complaint against. t.hem
J SertirJn . 1;,(\)) of the Commission s Rllll' s of Prartice prod(les that Ilj)jwnls to t.he

COJJmiHSio;l from rulings on motions t.o limit or qUIl!'h prOCCiiS will be entertainee! lJy the

Commbsiofl on:l "howing- tll::t:
ITJh(' r111jl1l; C"OIuplaillcd of involves !'uhr;tuntjal rig-J!ts un!! will materi,dly affect the
finnl decision , :1J1r) that Jl determination of its eorredlH' s hefore COIJl'm:ioll of the hearing
jSE'f;f;('JltiuJ jOj-en. ethein!rrestfiofjufitirc.

z '1111 article entitlelI

, "

New Mngazine Gujdelines Het " :ijJJ!eareu in the \Vashing-toJj Star
on .1111y 11 , IfJT1. '
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charging t.hem with violation 01 Section G of t.he Fedcral Tnu:le COl1-
Inission Act. These defcnses briefly are tlmt t.he Commlssion s Advi-
sory Opinion No. 12B (71 F. C. 1735; 16 C. R. 15.128) approving
tlw legality of the industry s self-regulatory PDS Code barred the
Commission from bringing the instant complaint while the Advi oJ'Y

Opinion was still in cflcet. This defense is the subject of it separate
motion to dismiss the eomplaint lJrought by respondents which has
rccently been ruled on by the COllllnission adversely to respondents.

Hcspondents eontcllcl that the Rowse mat.erial may also he relevant
to their other two defenses that the Commission has prejudged this
Hlnt-ter and lIence hil deprivml them of an opportunity t.o obtflin a
Jail' and impartial ad.iudicat.ion of the maUcI'S alleged in the C01l-
plaint and that improper ex paTte comn1Uni( ations have been made to
tho COHllnit1sion.

Th1r. Howse moved to quash Uw Commission subpoena issued by the
examiner on respondents ' request , claiming- hlter al'ia that t.1( fillbpocJla

(lefedively overbroad and in eHect a " fishing expcclit.ioll" and that
the First Amendment provides him with a journalistic privilege to
rcfuse to discJose information obtained as a rcsult 01 his dIorts as it
eportol'
The hearing examiner granted :\1:1". Howse s mot.ion t.o qUilsh the

subpoena on t.he basis of his finding that. the deposition of 1\11' Howse
,..as not " scntial" for discovery purposes and that even if 1\11'. I- O\n;e
H.rtic.e was accurate in stating that Congressman Hooney "spurred"
the Commission into action, this in itself would not " rousht,nte a
defense" to the complaint in this proceeding, since such action 011 the
part or thc Congressman would not b( improper.

Respondents' appeal seeks a rcversal of the examinel' s 1'1l1ing and
eOlltcmds that the pxarniner erred in applyjng the ,yrong test in ruling
on the motion to qliash and in failing-to deal \"it.h the First-,t\u' ndmeJlt
nJ'guHlents urged by both parties.

ERI' ONm:::-rr s COXTJ':NTION TIIAT TIm RX. \l\HNER ADOPTED .

\;.

EImmmOTIS Huu: OJ" L. \\V

The essential issue raised by thi portion
is ,,,hctber the documents and information

of respondents : appeal
sought by respondents

, 0I' (jPJ" 1)PJl 'ilJg- InterIO( 11tory ApTwal from D! nial of :\IoUon to Dic;miss Compl int , FTC
Dor:kct:No. 8832 (Odober29 , 1971) (p. !JS!lhereinJ,
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under this subpoena arc relevant to the proceedings and 1:llould be

orelered to be proeluced.
Tn dealing with this issue , it is essC'ntial that we consider respond-

ents' documentary requests in the subpoena in the light of caeh of
the defenses which they assert form the basis for their n(': (l-and

indeed right-to the requesteel material.

1. Respondents ' Adv-i;)OTY Oph?/ion Deje'f&!-

RespOlHlents' priIJ( ipa) ground in arguing their need for the ma-
terial sought under the subpocna rests on that pOl'bon of their defcnse
direeted to their claim that the Commission s Advisory Opinioll
rebting to the legality of their self-regulatory PDS Code lJartNl the
COITuIlission from bringing the instant complaint without lirst re-
scintling the Ad visory Opinioll.

On it.s face , we can find no relevance of any of the material sought
IIncleI' the subpoena to the issues ntised by respondents uncler this
defense as to whether Uw Comlnission intelHlc.d , le,(l n spoHdL'nts to

believe , or, in fact, committed it.self not to issne n.IlY compJaillt agnlIlst

respondents or the industry in general while the advisory opinion

'I11f' COl\l1i inn s I"ulp whh-h g:uverns the rights of prnties to liS!' o;\:!!flrH'nas rllH'

tCCIJm is Section 3. ;4(\)) (2) Wllkh IJroyi!lf's:
S11bpncn:n:; (lucpS tl'' \1m may he used hy any party for pnrposes of r!h;COVf'1 Y 01' for

()htainin documents , jla\1en , hooks or otlH'r Ilhysical exllihits for 11"1' in f'vid,'I!(' , or fiJI

\1oth purposcS. \Vht-u usell for rlist:ovf'l'Y pnrjJP";(O , a snl1poPIIn m;IY require n pp1.S,,!) to

111'0(1111'1' ;In(1 permit the insJ1edion aI1(1 (:opying- of nOllJ1l'ivileg-f'rl tloCl1me!!ts , \Iapers , hooks

')1" oilier I1h l'sicnI f'xllilJits whidl COjlstitute or crJrt(tin f'ddence rdf'vaut 10 the sul'jrt:
matier invoh' rll al)(1 wlIkh arf' ill t!1e possrr;siul1, c\1i"tody, or control or sm:h 100I'sun

1I' II1\lha"if; adrlru).
HpS1J011dents ar):11P that tlw;.e wOI"!ls hay!' lJecn 

intf'I'J)l'ct( ll lJolh hy thr C',II'mi;.;;iuli :111,

hy the eo!!rt" in t1rei1ions (,c;Jling with annl(\ ons (li"co\":ry rulei" of t.he Fpdl' I":Il HIlles

of Cidl 1'roce(lnre , as eIH1)((1'ing Iu'o(\lIrlioD- of IHfltl'ri:rJfi whieh m:!.\ " k:lll' to cdllent:('
ratllcr t.haD simp1y to materiaJ" wI)\(h mny "eoustitn!e Ol' contain " evir1f'n('I. \\'c do not
lJelieyc lhe;.e distinctions , if 111P;r c'(ist, are signHknl1t for tllC pIi:' pu;;e r,r !!e!cnnining
Ulii" partic\Jinr motion. On1" (:oHr;iu('raUon of tlJ(' fll'gulI!('ntfi of eOl1n;;cJ , t)JI.l'dore, will 1)1

lJased sfjU:lrdy 011 the issue of rc1evnne.v :1; it JIay be iJI1er\1I"etct1 in the \no,\!lcst po;;sililc

sense without detennining- whether tlI, Cmnmisi"ioJ) ;; nil(' n' l))p;;('n\s , in f,!e!. :1 ,.011ew11;t

jJarro\ver vil'\Y of releyanty than that emur,u:('(1 ill 1Iule;; 20(lJ) n.l1l1 :;\ oj' the Fed!'!':!l

I,III('s of Ciyill'!'occdll"
5 Thus l'e JHJIj(h nts' hrief stutf'\' tllat their lwrl1 1'01' thorough (Ji:-cov('I"

' "

is S\Jllporte!l

II'; far more th:ll1 hare dI;ug-es of pre ilHIg-J)el1t or l1ere Sllspidon 01" tJII protldety of th,
Commission adiyities. " (TIes. App. H1'. 8t 17- ) Thr " 1',\1" more " is :tated to l'ollsist of their
f01l1' contenti01JS with resllcd to the Commission ,. Allvii"o!"y Opinion wbidI formp(I tl1p

\1:n:is for their motion to (lismiss the eOJrplnint. The f:1cts are ( n11m( rat('(1 11' 1'l':-l)(HHlents

to cOII::iRt of th( foJlowing:
1. 'fhe Commission is prescutl.\ attacking- pradicl's whh.J1 it apllroYhl in Atldsory

Opinion No. 12.'
. No notice to respondents of rer;eission of A(ldsol"y Opinion No. 125 II.!;; ('\"pr 1"-"'1)

gi\pn.
:J. I-pal'st alHl l'erio!lit:aI IHlve hecn gh' ell no opportnIJity to plfed VOll1nt:ll' ' cUl1pli:UH'

in eonjunetion with the rpi"('ission of Advisory Opinion 1\0. 12S.
4. 'rIll pr('ss rl'ports that COllgrcsSHlIlD- Pred TI . U001H'Y JIlS jll"ollght pr"Romrc 10 heal'

npon the Cornmj;;f;ion during t1IE' three- eal' perio(J wlIidl 1he Cunnni\'sioJ: kHl ;11'1'1",\' e(\ fnr
tlw ojH'l'atio\) of tJIC PDS Code, " (Hes, AI)I). 111' at 17,
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was stiJl in effect. X or can .we find anything in the documentary re-
qncst of the subpoena bear.jng 011 the question of whether the Commis-
sion, through the issuance of this advisory opinion, did or did not
approve any of the industry s sales pradiees chaUenged in thE', com-
plaint. Nothing in respondents ' brief helps us in this respect.

Respondents arglH that the article by fr. RO\yse assert that Con-
gressman Haaney and his staff "spurred" government ageneics to take
action aga.inst thcm. (; 'Vo do not see th( relevance of this assertion to
respond nts arguments that the Commission s Advisory Opinion

barred it from bringing the instant complaint against respondents or

approved any of the practices challenged by the complaint. Clearly
the va1-dity of respondcnts ' claims in this n speet Irust stand or fall
on whatever is ultimately decided ahout the intent and (dYect of t.he
Commission s Advisory Opinion. fowcver, it i Olir view that the
validity of respondents ' contentions on this issue arc neither supported
not' detracted from by injrctillg into that issUE the claimed aetions of
some third party !'i8-G,- IJi8 the Commissioll-- whether he be 11 Con-
grc&'3man, a newspaper reporter or another member of the public.

Rp.spondents arguc t.hat. ,,,hethel' Congrcssman Rooney " rcquired"
the Commission to bring this cOlnplaint , and if so , how and through
"dmt types of comnllmieations is somehow relevant to this issue. 'Vo
disagree that discovery into these l'aets is relevant to respondents ' de-
fense coneerning- the A_dvisory Opinion. If L1H Commission was barred

or had barred itself, as respondents assert, from 'bringing the inst,ant
complaint against respondents; the reasons why the Commission chose
to In.ing the eornp1aint are sllrely wholly irrelevant to that lssue.

,Ve, cannot see, therefore , :iust how the subpoena request directed to
Ir. Hmvse bears in any respect on thjs precise issue. 1Ve condudc, that

on the rcc-onl before us the subpoena did not search for any informa-
tion "\vhic.h was either essential or even remoLd)' l' le\'ant to this par-t
of their dcfeIlsl

(i 'I!l(. j", 'ferelH:e in the I ()w e nrticle hearin!; 011 the activities of Congre;;sman Hoone
nnrl rJJC: Ii(' llera\ 'Trade Comwi""ion s actions relating to tJ!P. mag-a7.ine I:ubsl'riptio!l indn tl':r
:l1'1)(' ,11"' IJ in l11P following two 11:ll"Hg:rnl'hs:

T', !I;rn (C"ll;;l' "ll:ln HoorH Y) Iwlollg lJuch of the (,l'edit for succes:;flll govel'lIml'l1t
aetio!ls (':irlkr thi yenr rl'Rultillg- in elimination of numl rous questionahle pl' HCtil' H hy
OJle of 1ile i !rg-e!'t finns sel1illg long term subscriptiom; via monU!ly payments, a sYl:tem
kHOWIl ns PDS for " Paid During: Service.

Hb JI'up1y crus1\rle evelltnaBy spurreu tJJC Fpucr'al '1rn(lc Commif:sion and the Post
Oftce nppartnH'nt into actio!! agaiu t deceptive sales tactks in the industry, His per i;;teHt
('lIpr!R al"o l'('r"\! Hleu ;;e,ceral companies to (liseonti!luc PDt; huo;i!le s entird

-; Tlw ('ollmi ;;itHl in its recent opinion 19B!) hereinJ denying re;;pondents ' motion to
rlismbs , whkh was II:lsed sQuarely 011 their ('ontplltiol1s rl'Jeeted in this defense , heh1 thilt
tiH' - \,JI'i/o("y Opinion wus (It'slgJlcd to exempt the muga7.ine snies industry frolJ IJrosl'cution
- Ill! C()mmi; ion for antitrllst violations anll hns no hearing- Oil (L\legations of sales

dl'l"l'!JtiorJS wJlirh arp. at iSSI1P in the instant proceediJlgs. .'ee Dote , supru.,
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2. RC8pondent:8 P1' ej'Ud9m ent" DefenRe

The second ground urged by rcspondents in support of their need
for the requesteel informat.ion is their contention that these dOCllme.nts

will in some way relate to their affrmatiye defense that the Commis-
sion has prejudged the case.

In a,dclition to asserting that t.here has been "dear prejudgment" by
the Commission , responc1ent.s incJude within this defense contentions
that. the Commission has been subject to undue political pressure and
that public comment on the cas? has cl'ea.tecl an atmosphere of adverse
and unfair publicity "hich make it impossible for them to have a fair
and impartial tria1. ,Ve will consider each of t.hese alJegations in re,
lation to respondents ' subpoena of ::\Ir. Ho,yse s fih:s.

,Vith regard to the assertion of "clear prejuc1gl1enL ' we fail to see
how the documents sought by l'espondents ' subpoena bear ill a:i1Y vl/,y
on this defense.

Prejudgment occurs w11(,n there is e,, iclence t.hat a decision maker
in an adjudicatory proceeding has irreyocahJy closed his mind on the
specific facts of f1 case yet to he heard by him. FTC v. Cenwnt Institute
333 U. S. 583 701 (1948). It has not been fonnd to occur in the absence

of some type of statement or expression 01 opinion by the decision

ma,ker as to an ultimate controverted issue in the pending ease. Safe-
way StOTeS , Inc. v. FTC 355 F. 2d 795 , 802 (9th Cir. H)(j5) cert.
denied 386 17. S. 932 (1 D(j7). Ti-m test is whether a Commissioner or
hearing exa.miner has "' taken a position appa.rently inconsistent w1th
an ability to judge t.he fa.cts iairl:v. *' *' 

:::

Texaco , inc. v. FTC. 3;-

F. 2c1754 , 7(). (D.C. Cir. 1D64). In short, evidence of prejudgment must
Test on positions or statements made by a decision maker himself which
indicate that he bas in some measure decided the merits of a pending
case in advance of hearing the matter.

,Ve find nothing in the f1etions attributed to Congressman HOOlley

by Jr. Howse s article which suggests that prejudgment as defined
by the above cited case law has occurred in the instant proceeding.

Rf' pondE'nts phrR e their i1l'g;nnC'nt in tl1eir brief in tJJe fol1o- wjng "Words:
That respondpnt is unable to obtain a f li:' ,nc1 imp,Lltial m1jndication of the watters

allq::el1 in the complaint 11ecfl11se Dr a clear pre i\11gment by tbe 1"ee1C'1':11 '1r:,\1c Commission;
tbRt aiel prejue)gmC'nt is a direct reS11lt of iHl,c\'se fl1r1 inncC\1r:lte Ilew palwr anr1 other
pnblicity alleging directly and b;l' imIJ1ications tllnt " all" liemhe:'s of the PDS industry
!lave PDgaged in l1u1awful acts; si:nilar nelYf'nc an,l inacc\l nte rLlkgations in re))Ort8,

specc:he , l11'CSS releR es and otber comllnniC1ltions by leg:sl:ltol's aTIlt 0111pr i!ovcrlllleGt:1l
Derso!!ncl; .1'r(1 other unfair a1H1 inaCClllatp e:i 1'"rte c:omllnnications; thnt re po!J(jPT\t lln

ilacl and wil bave no opportm:lly to rehnt sllch 11::fair COllmn:lk Ltio)1s fl1l1 tl1.1t aid
linfajl' C:OllJ1L1Jicatiolls anti tlle Fptjeral TraCie C0Jl111ission s l'cs\:;ting lJ1"ejuclg-ment \"ulat0
the COTImission Rules of 1'1'lLdice, flnel the .)(lmi1:istl':!tive Pl'ocC'tlu\'e Act, :lJ1(1 den v

espovdent the Due Process of Law guaranteed by tlw Fifth Amendmcnt oi" the Federal
Constitution. (Periodical' s Ans. , 8 :l0.

470-883--73--
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The article indicates that the Commission took "action" against the

magazine sales industry. This, in fact, was the case. The Commission

fied complaints ag linst sevcral members of the industry, alleging
that they had engaged in acts and practices which violated Section 5
of the Federal Trade Commission Act. The filing of a complaint
by the Commission, however, has nowhere been held or even argued
as providing any basis for a charge of prejudgment by the Com-

mission. See FTO v. O'inderella Oareer and Finishing Schools , Inc.

404 F. 2d 1308 (D.C. Cir. 1968). ' The cases make it quite clear that
allegatio of prejudgment must rest upon statements by the Commis-
sion or by COIDTnissioncrs or other decision makers and not upon the
mere filing of a complaint.

Respondents in the instant case ha vo pointed to no such statements
for their assertion that prejudgment has taken place, nor have they

even indicated whether the prejudgment exists in the minds of a single
Comluissioner or in the Commission 'as a whole or whether it exists
rather in the mind of the hearing examiner. Certaj

ly 11:1'. Howse

art,iele gives no indication that therc has been any prejudgment on
the part of the decision makers in this proceeding.

Accordingly, we cannot find any relevance which the background
materials for :Mr. Howse s article might have to respondents ' prej' udg-

ment defense, insofar as it relates to this type of asserted prejudg-
n1ent of the issues in the instant compla.int.

Hcspondent,s, hov\I ever, do not, confine their "prejudgment" defense
to a claim that the Commission has b1ken a position indicating pre-
judgment of the instant casc. They also seem to assert that prejudg-
ment, can also be shown through evidence of undue politica.1 pressure.
Such pressure they maintain has occurred here. In this connection, re-

spondents fied a supplemental appeal brief urging that a speech by

J'. Booncy before the 'Vi,ollwn s Nabonal Dmnoeratie Club on

October 7, 1971 , provides additional just.ification for their discovcry
appli(' tion. In this speech Congressma.n Rooney stated that his " in-

vestigation of magazine snbscrjption sales practices (hasJ to date
pr()lucecl Federal Trade Commission charges of deception and mis-
representation against 18 corporations. * * *" (l

es. Supp. App. Br.
at 2.

In CiJulcn:Ua. the conrt pointerl ont:
COI' gres;; hils . ltS a general In' lICU!' , vcstrd administrative flg'cncies with both th! spedfic

pow0r to act ia an accusatory caIJ lcity thl'OIIg:h tllC initiation of an ar;tion desip:ned to

enforce cumpli:nce with or IlrtVent further violations of It staLlltory pr ovision anrl with

the n'spomdlli1ity of ultimately (letrrmin:ng the JIlPrits of r\J:ll'ges \00 preseutetl. " 01 * "

h; well scttlerl that a com11naEun of investigative and judir ial fUllctions 'within an agrmcy

docs not violate clne process, " 404 F, 2rl 1308 , 1315 (foutnotes omittcrl).
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Respondents argue that:

nuder sllch circumstances, there can be little doubt that the Commission was
and (:ontinues to he influenced by the positions taken by Congressman Rooney.
A fortiori these respondents cannot be given a fair hearing: regardless of the

scrupulousness of any individual Commissioner. '" * * No Oommissioner could
ignore the purport of Congres man Rooney s OctDber 7th speech any more

than a Commissioner could bave ignored the purport of Senator Kefauver s pub-
lic remarks in conne-tion with the Pillsbury case. (Res. SUIlP. App. Rr. at 3.

Thus , respondents contend that they have been precluded from the
possibility of a fair hearing of their case, such as occurred in Pills-
bury 00. v. FTO 354 F. 2d 952 (5th Cir. 1966). A review of the law
and faets in that case is, therefore, warranted.

The decision in Pillsbury was not based on n, finding of prejudgment
but rather on a finding that powerful Congressional influence had
sacrificed the appCanll1Ce of impartiality in an adjudicatory proceed-
ing before the Commission. Tbe court found that two of the four

Commissioners who participated in the final decision of the case had
been suhstantial1y exposed to interference in their role as Commis-
sioners during the course of extcusi ve congressional hearings. The
facts of the case revealed that t.he Commission had handed down an
opinion on an interlocutory appeal reversing the hearing examiner
ruling to dismiss the complaint. Following that interlocutory opinion
but while the case was still pending, the COl1nnission was caHed to
testify at hearings before the antitrust subcommittees of the .Judiciary
Committees in the Senate and 1fo11SC of Representatives. During the
hearings the Chairman of the Commission was asked to expbin the
reasons and rationale for the opinion in the interlocutory appeal. A
barrage" of qncstions directly relating to the Commission s views

about the issue involved in the appeal were put to the Chairman, and
a Hnmber of committee members challenged the correctness of the
Commission s ruling. :354 F. 2d at 0:)5 G. As it result of sueh question-
ing, the Commission Chairman disqualified himself from the case with
the rollowiug statement whieh he read into the record at the House
subcommittee hearing:

I13)ecause of some of the penetrating questions (during the Senate hearings)

I felt compelled to withdraw from the case because I did not think 1 coulu be
judicial any more when I had been such an advocate of its views in answering
q\le tiol1s. 3;'4 )j . 2d at 963.

The respondents in Pilli,btwy moved to dismiss the complaint on the
ground that the Commission had become disqualified to hear the case
since none of the Commissioners could have renlainecl free to consider
the issues all their merits after this display of Senate belier as to the



1014 FEDERAL TRADE COMMISSION DECISIONS

Opinion 79 F.

error of the Com-missIon s interlocutory decision. Pillsvu-ry lYfills, Ino.
57 F. 1274, 1376 (1960). On appeal the court found that the Con-
grcssional influence was improper and sacrificed the appearance of
impartiality when a congressional inv( stigation such as occurred in
that case foensed "directly and suhstantially upon the mental decisional
processes of a Commissioner in a case which (wasJ pending before
it. * * *" 3G4 F.2dat 961-. The gravaman of the court's conclusion is
reflected in this excerpt from its opinion in which it concluded:

'1' 0 subject an administrator to a searching examination as to how and why he
reached his dechdoI1 in a case stil pending before him , and to critcize him for
reaching- the "wrong" decision, as the Senate subcommittee did in this case , sac-
rifices the appearance of impartiality

:; '" *

Id.

Thus , the improper influence which the court found in Pill8bu1
1j in-

volved the substantial probing of the Ininc1s of the decision makers on
a single tnd crucial issue in a pending case. It also involved t,he clear1y
and publiely enunciated view of a Senator as to what he viewed as the
propel' decision to be reached.

In the instant case , respondents provide no grounds for their asser-
tions that improper political interfercnce has occurred here as occurred
in Pillf:uuTY. Certainly nothing in JH r. Howse s artieJe indieates that
Congressman Hooney hns in any -way becn probing the Ininds of Com-
missioners or the hearing examiner on any issue involved in this
complaint.

A1I that is attributed to Mr. HOOlley either by 1\lr. Rowse s article or
by 1\1:1'. n,ooncy hirnself in his own speech is that he spurred the COln-
111is610n to take action against the magazine subs( l'iption industry.
Nothing in these papers implies that c\'( 1\11'. Eooney himself has
reached any conclusions on the merits of tho Commission\; complaint
let alone that 1\11'. Rooncy has pressurcd the Comllissi n to rcaeh a par-
ticular eonclusion. Nor is there anything in respondcnts ' c1oeurncnta-
tjon which raises Ow slightest implication oJ irnpropcr influence on the
jlldi(:ial functioning of the COHunission within the meaning of Pitl8-
b1try.

)0 In so conc1urling-, the court refcrred to Sen t()r Kpfan"el" statcmCllt flm'ing the
hearing that hc was "shorJ,ed ,1IH1 :oml'prisNl" with the jntcrpretfltiOll whieh hnd lJ0en given
to the statnte at i sl1e in PilI8/mj'

y. 

354 F. 2d at !Hi4 n. 'I.
n RcsfJOndents alsu rely upon C. Pcderation oj C'vic AssoU'at-ons v. Volpe Ko. 24 , 838
C. Cir. Or.ob!'l' 12 , 1971) to sUJ)port their contention:o of improper congressional pres-

sure. That case held that a non-jlH!irial or l)1Jllsi-jlHlkial (leci:;ion b ' the Secret:1ry of
ranspol't.ation to nppro,'e plans for 1.he eO!J;Jtl'uctiOl\ of a hridge wonld be invalid if Imsed

in whole or in pfll't on the pres ul'cs emanating froI! It C;ong-ress1uan who had stated
puhlidy that he '"QuId do ever 'tl1ing in his puwer to withhold aplJropriatiolls frum an
arca. whle rapid tran port s,Ystell until t.he I1rirlge project W:1S IlIJJ!I'o\' ecl (slip op. at 2:: 27).
We l1elieve the decision in th:1t case :1dds little to ollr considerat.ion of the iUf;t:ant appeal
sinc!; we are here concerned wit.h It quasi-judicial pru( eerling unlike the casc cited, and
since a aiu we find nothing in Mr. H.owse s Ilrtide which touches ihis point.
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Respondents ' argument , however, seems to extend even beyond their
aUegadons of improper influence by JUl'. Rooney and suggests that as 
result of his concerns, there has been created a public atmosphere
agailist the activitie.'j of respondents which are the subject of this com-
plaint as to render a fair adjudication of these issues impossible. l

sponc1ents rely for this aspect of their argurnent on various newspaper
reportS' of the case and of l\fr. Rooney s concerns. Clearly the mere fact
of public discussion of matters which ultimately may fmd themselves to
be the subject of Ji TC actions , \vhether by Congressmen or members of
the public could hardly be grounds for quashing the FTC action. In-
deed some of the press articles cited by respondent.s in this connec-
tion are simply newspaper accounts of their instant subpoena request
directed to 1fr. Howse.

Re.spon(lents' argument is akin to claims asserted by defendants in
criminal proceedinbJ" that they cannot get a fair trial berore a jury in
matters which have received subsbmtial publicity. An administrative
proceeding could hardJy be likened to a jury trial. Moreover, the article
by :Nil'. Rowse and the other articles generated by respondents ' sub-
pocna request hardly constitute the type of inflammatory publicity

which could possibly give rise to an issue or rail' trial even if this were
a criminal proeeecling, which it quite obviously is not.

1V c cannot see, therefore, that this argument adds any greater rele-
vanee of the Rowse documents to the issues in this casf'. In short , inso-
far as the Howse article, and the documents if any, on which it is based
are c.oneerncd , we find nothing in these papers to warrant our grant-
ing the requested subpoena with all or the aUendant First Amendment
issnes which this snbpoena raises.

Hespondents imply, however, that there may have been covert polit-
ica.l pressure on the Commission from Congressman H,ooney about
which ThIr. Rowse lUlOWS or has evidence in his possession. On the basis
of 1\11'. l ()wse s article, however, we find not even the sl-jghtl st implica-
tion that he has such evidence. 1\ioreover, respondents have directed a
subpoena u'068 tecum to the Secretary of the Commission to search for
these precise documents. The Commission placed this motion on its
docket for consideration and simultaneously with this opinion is issu-
ing its opinion on this matter. Under its decision, the Commission has
determined to treat respondents ' motion as a request for documents
uIlder the Freedom of Information Act, and pursuant to this opinion
will ""arch its files and produce all documcnts to whieh respondents
are entitled under the Information Act which reflect communications
dated between January 15 , 1U71 and the present time betweeu the
Commission and its staff and Congressman Rooney and his staff re-
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lating to the PDS magazine subscription industry, Hearst and Pcri-
odical. In light of this decision , wc find no need for respondcnts to
seek these documcnts from .Mr. nowse. Whatcver influence Congress-
man Rooney has had on the Commission during the pendency of this
pI10ceeding can be gleaned by respondents frOlll the documents in the'
Commission s files and need not be obtained from .Mr. Rowse.
As for Mr. Rooney s public statements reflecting his opinions or

ac6vitlcs in this area, there is likewise no need for respondents to ob-
tain those statements from Mr. Rowse. Respondents cannot expect Mr.
Rowse to do their research for them. Keogh v. Pearson :15 F.R.D. gO

g3 (D. C. 1961). These materiaJs are in the public domain and readiJy
available to respondents without the need for compulsory process.

3. Respondents ' Defense of Ex Pa1.te OomTnunication8
espandents ' final argument jn support of their need for these docu-

ments from 1\1:r. Rowse s file is that they are relevant to respondcnts
third defense that the Comlnission hD,S engaged in improper ex parte
communications. \Vhile respondents do not specify any time period

when the alleged ex parte communications were SUppos( d to have taken
place, it is quite ch'ar that the only improper communications by third
parties with the, Commission nwmbers or the hearing examiner which
could possibly be relevant would have t.o cmnmunicabons occurring
after the final complaint was issued, in this case after Januray 15 , 1971.
Bee Section 4- 7 of the Cornnlission s Rules of Practice.

J''/1r. R, owse s article, on which respondents' motion is grounckd

stah d onJy that communications from Congressman Rooney to the
Commission had occurred regarding the mag-azine sales industry. This
statement by itself can hardly constitut.e a basis for the swpeping
dragnet of U1'8 documentary smu-dl ,,,hich rE',spondents an asking for
in this subpoena designed to search out improper ex parte conunnnica-
tions.

Clearly an ex pa1"te communication does not embrace statements ap-
pearing in the press which are read by the public. They involve private
communications involving somc aspeet of the issues of a pending case
which are communicated to the COHlmission ,vhich are not made avail-
able to bOoth parties. It is obvious j therefore, that any publicly made
observations by third parties about matters in issue in an :FTC pro-
ceeding hardJy constitute ex pa;rte eommunications t.o the COlnmission.
To so regard them would indeed put the Commission s right to dis-

charge its decision-making obligations in a proceeding completely at
the mercy of members of the public, anyone of whom is entitled
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to comment publicly on any matter pending before the Commssion.
Moreover, respondents ' subpoena does not even appear to search for

ew parte communcations. It docs not specify communications directed
to the Commission or to individual Commissioners or the hearing ex-
aminer after the complaint was issued in the instant cas, clearly the
only ew parte communications relevant to this proceeding. No such
tune )imitation is contained in the subpoena. Thus, this asserted basis
for the requested materials mnst fall as do the other grounds advanced
by respondents.

Not only do we find the materials requested irrelevant to the de-
fenses of respondents to which they purport to relate, but we are also
of the vie,v that the subpoena suffers from a fatal defect in that it is so
broad in its scope as to require us so to strike it down on that additional
ground.
For example, the first category of requested documents inchHles all

materials upon which Mr. Rowse based his article

, "

New J\Iag-azine
Guidelines Set." Yet the article contained matters not at an relevant
to this proceeding, slIch as an explanation of the PDS Code , refer-
ences to communications by Congressman Rooney to memucrs of
the industry and descriptions 01 actions by industry 111embers. That
portion of the article which respondents emphasize in support of
their requp"t for relevant docliment or mate.rials which contain or
constitute evidence are two short excerpts from that article referring-
to a CongTcsSmall s ".lonely crusade" which "eventually spurred the
Fcc1ent1 Trade Commission and thel)ost Offce Depltltmcnt i11to action
against deceptive sales tactics in the industry." As 'VB have shown
above, tbcse two statements appear to have no relevance to any of
the asserted deJenses of respondents. Clearly, the entire article lS a

whole has even less connecbon \vith the issllcs in this case. Discovery of
pJl documents upon \vhich the article was based therefore, appears
to be largely a dragnd operation by respondents in the hope 01 lind-
ing something useful.

The second category of specific reqllcstecl doc1!ments in the Sl11)poena
covers all docnnHmts commnnicated bebveen Congressman Rooney
and his staff and thf', Commission and -its st.aff. It thus incllHles all
cOJ'respondence whether or not related to the PDS industry or respond-
ents and without any limitation as to a relevant time period. Again
thjs request is fatally defective in its fftl'- ranging scope.

In the third category of documents , respondents seek documents
reflecting communications frOTH Mr. Rooney to "any government
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agency" causing it to take action against respondents. Since we are
concerned in this proceeding only with actions by the Federal 'Trade
Commission, respondents ' request includes materials which wou1d
appear to have no bearing- whatsoever on this case. Finally, respond-
ents seek all documents pertaining in any wa-y to positions taken by
Congressman Rooney and his staff in regard to the PDS sel1ing code.
Again , this request is overbroad since positions taken by Congress-
man Rooney are not in themselves pertinent to the Commission

s ac-tions in this case or to respondents ' asserted defenses. Thus , we con-
clude tha.t respond(mts ' subpocna on its face is defective. Each of the
four categories of requested documents ranges far beyond information
which is relovant to this proceeding. l\foreover, it is impossible to
relate the requestcd document.s to the specific defenses of respondents
for which the information is claimed to be levant.

Respondents nevmthcless argne that the Commission
s dp ision in

1(opper8 (/0. , Inc. FTC Docket No. 8755 (July 2, 1968 1"74 F.
15791) laid down the ruJe that respondents are entitled to an oppor-
tunity prior to trial to obtain information for purposes of discovery
and tha.t under the dec1sion of that case, they have made a suffcient
showing that their requested subpoena could produce documents which
might, in turn , lead to evidence relevant to their case. Certainly, our
Ii oppel's decision cannot be interpreted as respondents seek to do here
as having crcnted an open door to the production of any and all ma-
terials which respondents simply assert will lead to certain evidence.
Subpoenas are not issued on bare suspicions. 001"0 , Inc. v. FTO, 338

2d 119 , 153 (1st Cir. 1964), ccrt. denied 380 U.S. 954 (1965). Kor was
I( opper's designed to lay down a new standard of discovcry not con-
tained in the Commission s rules whieh would eliminate any need what-
soever for a respondent seekjng diseov8ry to make some showing as
to the relationship between the materials sought and the issues in
the ease.

In the instant case, we find t!w,t respondents have failed to make
this showing of relevancy. Corta,inly the materials being songht nncler
the subpoena have no bearing on the issnc raised by respondents 

a.s
to whether the Commission s Advisory Opinion precluded the Com-
mission fr0111 procecding against responde,llts by formal complaint.
Equally clearJy they appear to have uo bearing on whether the Com-
mission as a whole or individual Commissioners have prejudged some
or an of the issues in this CaSo. Finally, they can have only the most
tenuous connection with the issues of whether improper em parte



1007 Opinion

communications were made to the Commission as to this issue. The
obvious source of relevant material on this issue is the Commission
Jiles themse1vcs. As noted eadieI' , the Commission has today acted on
l'epondcnts ' Illation to the Commission for production of all materials
to which they are entit1ed under the Freedom of Information Act
which might bear on this defense. The disposition of this matter
therefore, may well satisfy respondents ' alleged need for obtaining
documents I1'On1 :rIr. Howse.

THE FIJtST AJ.\iENDJ\IiNT lSSGES

One final point must be mentioned here. Respondents nrge that
the examiner erred because he reI used to consider the First Amend-
ment arguments presented by the parties. vV e di :mgree.

It is a recognized and salient principle of law that if nonconstitu-
tional grounds may be dispositive of a matter, it is preferable to
explore these grounds first before reaching the constitutional :issues
mised by the parties. OOTnm'Ini8t Party of the United States v. Sabver-
si'/Je Acti' lxities Cont'lol Bom" 351 U. S. 115 , 122 (1956).

Our a.nalysis of the subpoena leads us to the conclusion that it is
:irrclevant to the issllcs to which it purports to relate, that it is too

indeiinite fLnd amhigllous as to the information sought to be produced
and that it is Itllcluly a.nd unreasonably bnmd in sCOpC. 1\iuch of the
docnm( ntary 11u11;erial purportedly sought by the subpocna relates to
communications by and between third parties. Indeed the bulk of
the Hlfttcrial songht would not scel1'l to relate t.o communications to or
from :MI'. Rowse. Furthermore , it is obvious that t11r,1'e is nothing in the
papc,rs b( fon us 011 this motion which demonstrates thn,t the subpoena.
against ?\fl' Rmysc. se:ln hes lor lnatcrials " ,yhich constitute or eontflin
evidence re1evftnt to the subject matter involved. " Commission s Rules
of Practice, Section 3.31(0) (2). It is possiole that upon a review of

1:11tr. pon(!ento: aq:;lle th8-t the Commission l'nle do not 1imit 8- respondent' s (lisco,ery

to matedals whidl would in themselveH (' titute a valid (lcfense. 'rhis is not the issue.

Hut tlJe implication of r0s!1undl' llts ' contention is I.h:1I they :Hf' entitled to any discovcry
on their )1111'(; nSSf'rtioll that it might tend to le:.ul to relev:.JJt evirlence. 'rbis too hegs the
iHl'me. Tlwre arc limits to (1iscovel'j' thl'ongl1 snlJlJOf'naS rluces tccum and the limits can iJe
hrO:ldly staterl to rest on thc relevancy of the mnledaJ sought to the issnes ill the casc.
As cxpress( d in the Commission s HnJcs, Section 31 (h) (2), the test is stated to 
whether the lIatcrials SOl1ght are JjJ,e1y to "eonstitute or contain" relevant evi!lence.

It is obvions that respondeJ1ts cannot. just ignore the fact tlmt diseovel'Y lJust have;
some relfltiOJ):,hip to issues in the ease. They must make some showing that information
being sought bears some relevance to the issucs lwyonrl their mere assertion that such is

the case. Hespondents DO\vl1ere IIIlI,e this showing unl1er whatever interpretation is given
to the Commission s rule under which their sulJpoena is songht.
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the Commission s opinion concerning respondents ' 11ot.ion to dismiss
the complaint issued October 29 , 1971 and upon an examination of the
lna.teria.l produced pursuant to our decision today on their motion for
produetion of Commission iiles , respondents ' need for all or some part
of the materials sought by the inst.ant subpoena is already mooted.
Accordingly, we are sustaining the hearing examiner s decision to

quash the subpoena for the reasons st.atecl in this opinion. "\17 e agree
with the examiner that the mere fad that 1\11'. Rowse Wl'ote, an article
about the enorts of Congressrmm Rooney to spur government action
nga.inst mag'azinc sales subscription industry practices is not a suff-
cient. basis 1'01' granting t.he, subpoena,
Accordingly, we approve the heRring examiner s ruling that t.he

subpof'nn to 1\11'. ROIl'se be quashed.
Chairman Kirkpatrick did not participate in thjs matter.

Or:m:R DE),rnXG IXTERLOGuTOTIY ApPEAL FRo::r EXAJrINEIt
ORDER GRAXTING ::foTlox TO QUASH SCBPOEXA

Respondents the I-Icflrst Corporr.tion and Periodical Publishers
Service Bureau : Inc. , having filed an interlocutory appeal from the
hearing e:.:aminel' s Sept(:mbcr 2. , 1971 Order Granting j)Iotion to
Quash Subpoena to Arthur E. Ro'Isc; and

The Commission having considered said appeal and the answer
of rr, llovi"se jn opposition thereto , and haying c1cterminec1~ in ac-

corcbnce \I'it l the views e:'''11e.ssecl in the ac.compnnying opinion that
respondents ' appud should be denied;

It is oi'cle1'ecl rhat rcsponclents ' appeal from the hearing examiner
Sept,ember 23 , 1971 order granting Hw lllotion to quash the subpOt lla
to J r, TIoTIse be, and -it hereby is , denied.

Chairman Kirkpatrick not part-cipating.

THE HEAHST CORPORATIOX, ET AL.

Docl et SSJ2. Orrlel' an(l OIJinion, nee. , 1.0"

Order :,11cl opinion ,flcating sub1loenfl (rUCeS tecum lJ(l remanding- case to hear-
ing exnminer for reconsideration.

ORDEH VJ\CATIXG STJBPOE :\'A DCCES 'fECLJ! A:\n nE: L\XDl)"G '10
HEARl?\G E:S \lIIXER FOH HECO:.SLDETIATIOX

This matter is before the Com.mission on its 0I"1l mot1on. R.esponc1-
ents the IleaTst Corporation (Hearst) ftnc1 Pel'iochcal Publishers ' Sel'v-
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the Commission 8 opinion concendng- respondents' motion to dismiss
the complaint issued October 29 , 1971 , and upon an examination of the
materials produced pursuant to our decision today on their motion for
production of COITllnission files , re..,pondents ' need for all or some part
of the ITmteriaJs sought by the instant subpoena is already mooted.

Accordingly, we are sustaining the hearing cxalnrner s decision to
quash the subpoena for the reasons stated in this opinion. ,Ve agree
with the examiner that the mere fact that IvIr. Rowse Wl'otean article
about the efforts of Congressman Rooney to spur govermnent action
against magazine sales subscription industry pnwLiccs is not a suff-
ciout. basis for granting the subpoena.

ccordingly, we approve the hea.ring examincr s ruling that the

subpoena to :!rr. Howse be quashed.
Chairman I\:irkpatl'ick did not participate in this matter.

OmmR DENYING INTERLOCUTOTIY ApPEAl" FnOM EXAl\UNER
OmmR GRANTING .fOTION TO QUASH SUBPOENA

Respondents the I-Icft-rst Corporation and Periodical Publishers
Service Bureau, Inc. , having filed an interlocutory appeal fronl the
hearing examiner s September 2:1, 1971 Order Granting fotion to

Quash Sllbpoena to .( rthur E. Hmvse; and
The Commissibn having considered said appeal and the answer

of 2\11'. Rowse in opposition thereto, and hnvillg determined, in ac-
cordance with the views exprrss0,d in the. accompanying opinion that
respondents ' appnal should be denied;

It 7". ordered Tliat respondents ' appeal :from the hearing examiner
September 23 , 1971 order granting the 111Otion to qun,sh the subpoena
to l\f l'. Rowse be , and it hereby is , denied.

Chairn1an ICirkpatrick not pa.rticipatillg.

THE HEARST CORPOIlATION, ET AL.
Doclcet 883 Order ancl Op'inlon, Dec. G, l!Yll

Order and opinion vllcating subpoena duces teCU"n and remanding case to hear-
ing examiner for reconsideration.

Onmm VACATING SUBPOENA DUCES TECUM AND nl' MANDI::G TO
I-IEARING EXAl\:INER :FOR RECONSIDErO-'\TION

This matter is before the Commission on its own motion. Respond
ents the Hearst Corporation (H.earst) and Periodical Publishers ' Serv-
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ice Bureau, Inc. (Periodical), applied to the hearing examiner, under
Section 3.36 of the Commission s Procedures and Rules of Practice
for a subpoena duces tecum directed to Charles A. Tobin, Secretary,
Federal Trade COIDlnission , to produce specified documents contained
in the Commission s records. Alternatively, I-Ie 1Ist and Periodical re-
quested disclosure of the documents Ullder 5 U.S.C. !J 552 (1970) (the
Freedom of Information Act" ). The examiner, on August 13 , 1971,

granted the motion for subpoena pursuant to Section 3.36 of the Com-
mission s rules and to the provisions of (, U. C. !J 552.

By order dated September 1 , 1971 , the Comlnission, on its own mo-
tion, stayed the September 1st return date of the subpoena and by order
dated December 6, 1971 , the Commission , again on its own lnation
placed the hearing examiner s order authorizing the subpoena on its
docket for review pursuant to Section 3.36 (e) of the Commission
rules.

Apart from the merits of the request for information , it is necessary
to commcnt on the procedural aspects of seeking documents under e-
Freedom of Information Act by means of a motion for subpoena ad-
dressed to the hearing examiner. This procedure raises issues concern-
ing the relationship of the Commission s discovery rules to the Infor-

mation Act The Information A.ct vras intc nded to enlarge and clarify
the right of aCCESS by the public to documents in admin1strative files. It
is not concerned with discovery procedures app1icable to adjudicative
proceedings, and does not authorize the issuance of subpoenas. The con-
gressional committee report states that the Act " is not -intended to give
a private party indirectly any earlier or greater access to investigatory
files than he would have directly in ;-uch litigtttioll or proceedings. " 1
Conversely, it should be noted that the materials which are discover-

able by fl paTty under Section 3.30 of the rules include material which
is not availabJe to the public under the Infonnation Act.

V\TJ1i1e respondents in Commission proceedings are members of the
public and consequently may reqlll st access to Commission records un-
der the Informa.tion Aet like any other mernher of the public , such re-
quests should not be confused with subpoenas for Commission records
under Section 3.a6 of the rules. As the Commission has previously
noted

, "

requests for docurnents and information under the Freedom of
Information ct aTe inappropriate when made within the framework
of an adjudicative proceedjng. " 2 Thus , a respondent' s request for 1e-

1 H. R. Rep. No. 14!)7, snth Con , 211 Bess. , at 11 (19G6).
l!.Ash Grove Cement Co. Docket 878G (Ortler dated .Tuly Hi 1(70).



1022 FEDERAL TRADE COMMISSION DECISIONS

Order 70 If'

cess undor the Information Act should not take the form of a motion.

to the cx uniller. The application should be made pursuant to Section
11 of the rules , directly to the Commission, addressed to the Secre-

tary.1. Furthermore , inasmuch as a respondent's request under the In-
formation Act is a separate matter from the pending adjudieatory pro-
ceeding the pendency of such a request is no ground for suspending or
postponing the hearing in the proceeding.

Because respondents ' request under the FreeclOln of Information Act
,vas not properly beforc the hearing exalnincr, \vho lacked authority to
issue a subpoena under the Act, that portion of his order grant jug the
subpoena pursuant to the Act must be vacated. To avoid unnccessary

delay, however, the Commission will not exclude the request lrom its
consideration because of the improper procedural approach , but will
treat the motion for subpoena as a request under the Act.

In order to facilitate consideration of the rcquest for access , the staff
is directed to gather any documents spe,cified in the request to which
the applicants are entitled under the Freedom of Information Act.
The staff is further directed to keep a dptaih'd rlC'eord of the time ex-
pended in gathering such records to enable the Commission to deter-
mine the seRTch fee to bc charged pursuant to Rule 4.8 (c). lt should bc
noted that in determining whether the applicants are entitled to a,eeess
to the records under the Information Act, the Commission wiJl be
aeting in a purely administrative rather than in an fLdjudicativc ea-
pacity. Consequently, problems relating to em paTte communications
which might arise in an adjudicative context, will not be present.

The hearing examiner also granted respondent.s ' motion for sub-
poena under Section i3. 36 of the COIrllllission s rules. A cursory reading
of the subpoena specifications, which arc extn Hlely broad , raises doubts
as to whether the material to be produced is specified "as exadJy as
possible" and whether th( re has been a s11(fic1cnt showing of "the rea-
sonableness of the scope of the application" as n (plired by Section ;-3)16

(b). Our granting respondents access to the material to -which they are
entitled under the Freedom of Information Act, however, will moot

a Sectioll 3.22 of the Tnles , which st;ltes that during t11e time a proccelling is before 

hearing examiner, all motions therein , except those fjlrd I1TH1er Sf'ction ; .42(g-) (fUsql1alifi-
cation of hearing examiner) shall ue fH1drrssed to the hearing examiner, does not apply

because a request lIndeI' the lrlformation Act is not a dhicovery motion in the :l(ljullkative
proeeeLlillg'.

4 The Commission is aware of languflge in a lJl' ior opinion whi' h mny he constrner1 to
indicate that a difj' prent proccdure should be foJlowetl. KO/IIIC1' S Co. Do('ket R7SS (Order
dated :1111;' 2 , 1963 (74 T!'.'l'. C. 1f'791). To the extent tlJat such langUilgc conflicts with
the present opinion , it is disapproved.
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the issue of their right to the saHie records umler Section 8.36. Also
our disposition of respondents' Appeal from Denial of ylotion to Dis-
miss Complaint may render much of the material specified in the sub-
poena no longer relevant to respondcnts ' casc. It is appropriate , there-
fore, that we vacate the examiner s order of August 13 , 1971 , and rc-
mand the matter to him for a reconsiderflLion , irithe light of our d( nial
of respondents ' appeal , of the general relevancy of any materi LI rc-
spondents originally requested which has not been rnadc available to
them uncler the InfoI1l1ation Act. Accordingly,

It is 07'de7' That the hearing examiner s Order Authorizing Sub-
poena for Doc llment.q in COIDrnission Hecords, dated A u rust 13 , 1D71

, and it hereby is , vacated and the matter remanded to the hearing
examiner for the reasons expressed in this opinion.

Chairman J(jrkpatrick not participating.

PHILIP MORRIS , 1NCORP01tATED

Docket RR,'!8. Order and Opinion, Dec. . 1971

Order granting complaint counsel's appeal from the hearing examiner s order
staying the pro('cedings pending the Gnited States Supreme Court' s decision
in Ferlernl Tra,de OO1'11nission v. The 8rwrru and Hutchinson Co., 105 U.
233; vacating and s( t:ting aside hearing examiner s order of Sept. .23 , 1D71;
denying rf'spondenL's motion for a stay of all further proceedings; and re-

manuing the matter to the hearing examiner for further proceedings.

OnDEH AND OPINIOX GRANTING ArrEAL , SETTING ASIDE EXAMINTm
Onm:n ,VHICII ST \YS PnOCEEDlXG , Al\TJ) Ib:::\fANDIXG FOR F-cH'l.HER
PnOCEEDINGS

This matter lsbcfore the Commission upon complaint counsel's -in-
terlocutory f).ppeal , filed November 5 , 1971 , from thB lwarjng cxamin-

s order staying the proceeding hCl'ein pending the LTnited States

Supreme Court s decision in Fcde-ral Trade 0017Ifil/is8.ion v. The Sperry
and HutchinwJn 00. , No. 70- , October Term 1971 (S&H) (405 U.
233, 1972J, requesting that the Commission reverse the hearing ex-
aminer; and upon respondent's answer thereto filed November 23
1971.

J The COTJuui!;!;inn , by orrler issuf'd Kovf'mber 1 , 1971 , granted complaint conllseJ's 1'1'.
qnest for permission to fie interlocutory apL)enl.

470-883--
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The hearing examiner had no authority to order a stay in this pro-
ceeding on the grOlmd of the possible effect of the decision in the S&H
case. A question snch as this is not directed to the hearing eXR.mincr

fact-fmding function. natheI' , it is addressed to the COlllll1ission s ad-
ministrative discretion. GTabeT ill anufactu'i'-ing Oompany, Inc. Docket
No. 8038 , 66 F. C. 1548 (1964); OJ(. Rubber WelderB , Inc., et al.
Docket Xo. 8571, 63 F. C. 2213 (1963). Cf. FiTst Bllckinghmn
OO'nmunity, Inc. Docket No. 8750 , Order Vacating Initial Dec.ision
and Dismissing Complaint, .:lay 20 , 1968 (73 F. C. 938J; Codted
Ihands Company, Docket No. 8835 , Order and Opinion of the Com-
mission Denying Respondent' s :Motion to Postpone _Hearings and Dis-
miss Complaint, Kovember 18 , 1971 (p. 1005 hercinJ. Since the hearing
examiner had no authority to rule on respondent' s motioll requesting a
stay, he should have certified it to the Comnlission. As the matter has
now been fnlly briefed on both sides on the appeal of complaint e0I111-

sel and respondenfs ans\\cr thereto , the Commission -will proceed to
consider the issue as though it were before it de 1W'UO.

Respondent argues that there is a fundamental legal jssl1e whieh
is common to both this case and the ll cRse , that is , the scope of
the term "unfair " in Section 5 of the Fec1eral Trade Commission Act.
It. asserts that the framing of the issues in this case , the scope 01 dis-
covery and the character of the evidence to be presented at the hearing
could be significantly affected by the Supreme Court' s disposibon
of the 8&H case. Thus it states that a stay in the proceeding 'will pro-
mote the orderly and effcient administration of this case and , further
that it c tn result in no possible harm to the public interest since as-
sertedly the practiec challenged in the complaint \Vas discontinued by
respondent more than eight rnonths ago.

,Ve have carefully considered respondent's position , but \'e do not
think the arguments made justify a suspension of the proceecEng in
tl1is matter :for &,n indct.crmjnate period of time. The tlYO cases 9re

not so closely related that t.he Supreme Court's decision in 8d11 will
likely have a bearing on the taking of the e,vidence in this case. 1\1ore-
over , respondent has made no shmving of any harm or injury ..dlich
it \\.i11 sufler by the continuation of this proceeding other thfLn the
.inconvenience and the expense of continuing to deiend itseH , but such
alone are not sl1iIcicnt grounds to justify a suspension.

Finally, we conchldc that a stay in t.he proceeding 01 nn inc1efln1te
duration II-ould , in fact , lead to excessivc delay in finally disposing of
th.is case on it.s merits.


