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plaint eounsel as to such original equipment manufacturers' data.

Aecol'clingJy,
It is ordered That the appeal oJ Gmmral :!\otors Corporation from

the lwaring examinel' s protectiyc of'h l' of. lily 27 , IHTI , be , and it here-

by is, denied.
It i8 fnrthcT o,tYlel'ed That responclenfs rC(lUest. for perrnission t.o

file interlocutory appeal be, and it hereby is, denied.

It isll.l'thel' ordeTcrl: That the Comrnission s order issued August 12
1971 , sta.ying order of the hearing examiner be, and it hereby is
yaeated.

It ,is further onlered That t.his mattf r he, and it hereby is , rcmanded

to t.he hearing examiner foe his I'e( onsidcration in the light of com-

plaint counsel's repl'es( ntations and for his further adion on Para-
graph 1 (b) of the protceJi \' order as he deems appropriate in the
('irellHlstances.

Chairman Kirkpatrick 110t partieipatinp;-

UI'lTED Bl,A:-DS C011PA""Y

Docket Si"UiJ. Order ((rid Opinion , Nov. , 1.971

(lrd('\" (\(' ying l"(',"p()ndeJlt.' motion t.o lJOstpoue hearings and dismiss t.he com.
plaint.; case returnNl t.o IH:'i1J'ing examiupr.

()la)El AND Ol'IXIOX OF ' III- (\jl\t:U\SSIOX
l\fnTIO TO POf-Tl'OXE I-l:. \JUN(iS .AXD

DE1\YIXG I Esl' oNJ)ENT

I)ISiUISS ( O:Jll'LAINT

This mattcr is beforc the Commission upon t1H hearing pxarniner

oT'dt r JjJed October 1;;' IUI1, i:pl't.i:fyjng to the Commission l"cspondenfs
nlotioll to pO,'JtpOllC the hearings and to later dismiss the eompJa.int
alleg-ing. that a proposal to rcgulat.e the JTillkC'.tillg of 1cttl1(,e THada by

the C.S. Department of Agriculture moots the eJtn:rges in the com-
plaint. The IH'al'lng examiner held thaL the l'eli(

-j 

2ought in the motion
pn;sents a question address('(l to the ndlninistrative (1iscl'etion of the

ComIllissioll and thnL undcr the Commission s rules and pe. rtinpnL deci-

sions certification is the propel' IH'oeednrc. Ill' :H' eonEngly cerLiJ-ed the

Inotion Imt withollt.l'eeOmmcnc1ation.
Te agrpc that thumotion here was properly eertified and We' \\"i It

rn.oC"pcel to C"onsider the merits of rcspondenfs request. -ke il'd Hnck-

j TIH' 11:llwr lwfo1"f' the Commi lon 011 t11(' ql\f':-tlon , ()UH I' thnn the rrrtifjr'ltion, Indllk
the following-: He:OJlondf'nt' c; !\otion tu 11() 1:r()ne hearings nnd 10 (lismj :- tlw l'ompbint.
tilc(I Seplemher 2.' , 1D71 ; l'omvlaint. cOl1!JseI'f; rll wer in Ol'IlO:oitioTl therelo , fill'd Oet()) ('l' S

11171; rcspondent' s repIV memor:uulum in ::uppurt of its motion , filerl October 20, 1071;
nnlI , linally, (omplaiJjt cO\1IJ::el's comments un thf' repI ' J1eJ1or:lnrIum , filed ()cto;\er 22

1071.
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l:ngham (/01n111Jtnity, Inc. Docket R750 , Order Va eating Initial Deci-
sion and Dismissing Complaint., l\Iay 20, 19GB 1:7i1 F. C. 938J.

.Respondent asserts that the hearings should be post.poned and t.he
complaint ultimately disluissed on the ground mainly that the snb-
stantivc issues relating to al1eged anLicompetit.ivc Hflects cup made
moot by it proposed marketing order, covering 1( ttllcP , of the Depart-
mEmt or Agriculture; secondarily, it contcnds that a continuation of
the proceeding pending a decision by tlJC Depart.ment of Agricnlture
wonldbc contrary to asserted policy of the Commission not to pro-
ceed where the subject matter is, by specific legislation , the direct
l'espom:;ibility of another federa.l agency.

On the first point, the marketing order relied upon has not yet beell
pnt into effect, and it may never become efl'ective. ven if adopted

it may possibly rema.in in efI'cet only for a. short Lime. TlllS thl
no certainty here that the market will be ehallgclI or that it will ue
changed all a permanent basis, as respondent seems to imply.

In addition , respondent has not otherwise supported its content ions.
There have been no snficient facts presented on which to base a valid
concJusion. It would be highly premature to condnde that nOJl( of
the alleged anti competitive e/fects can be shown as a result of the pro-
posed marketing order. The fads on this win be developed during

the course of the hearings.
Finally, there has been no showing that the existence of the marl ct-

ing order would dispense with the need for enforcement of laws

involved in the compJaint if violations arc proved , and we therefore
l'ejed the contention that there is a conffiet of some kind betwl'en
ageneies here in administ.ering their respcctiye statut.es.

'Ve conclude that the motion of respondent should be de. nied. Aeconl-
ingly,

J t i8 ()1"leped That respondent's motion to postpone hearings and

subsequently to dismiss the complaint be, and it hereby is , denied.
It s' further onlercd That this matter uc , and jt hereby is , returned

to tbe hearing examiner Jor further proceedings pursuant to the

Commjssion s Rilles of Practice.

Tile referendum 011 tltr proposal nppal'rnll:r is l'chrdlll!'(1 fol' SOllie tinH' ill ",' avc'ml'!'l ' 01'
Dl'cemIH'I'HJ71.



Opinion

TIlE IIK\HST CORPORATTO , ET ,\L.

Docket 88.12. Order (I,nd Op'iniMI , nee. G , 1971

Order and opiuion denying in1erlocutory upppal by t.wo of the respondent!, from
examiner s order granting motion to (IUash snbpoena of lle\V;;papcl' l'' port-

s recor(ls.

01' 1 NION OF THE C01\IlnSSION

By . (?mnmi,rsioner:

This matt.er is before the Commission on the inLe,l'locutol'Y appea1 of
respondents , IIearst Corporation and Periodical Publishers ' Service
Bureau , Inc." irom the hearing examiner s order of September 2'

ID71 , grant.ing a motion to quash a subpoena d'lu;e.,r tecum to Arthur E,
Rmyse , a syndicated columnist specializing in articles of interest to
consumers. Respondents are appealing this rlliing on the ground that
it involves snbstantia11'ights and will material1y aH\ ct the final deci-

sion in this ease. Since matters of discovery and claims of First
Anmndmrnt violations arc involved , we have concluded that a decision
now on the merits of the a,ppea1 will substantially further the expedi-
tions handling of this proecl ding,

The subpoena which is the subject of this appeal wa,s requested by
spondcnts on .Tuly 1: , 1971 , a,nd seeks production by :Mr. Rowse of

all of tho doeuments upon which he lmsed a newspaper article written
by him about. Congressman Frcel B. Rooney s efforts to eliminate abuses
in the magazine sa1es industry,2 IIi addition , rcspondcnts ' subpoena
also flsked for the production of a11 document.s c.ommunieated be-
hYl'pll 1\Ir. Hoaney or his staff and the Federal Tradc Commission , all

documcnts dealing in any way with the efTort.s of )ill' Rooney or his
stati t.o canse. any government agency t.o t.ake action against respondents
and all documents reflecting positions by IVf r. Hooney or his staH in
reg-anI to the. Paid During Se-rvice (PDS) Code, a sldf-regl1btory

industry program to eliminat.e selling abuses in the Hmga iIle snbscl'ip-
tionindustry,

Hespondcnts c.olltencl t.ha.t. t.hismatcl'ial may be relevant to three 'Or

their defenses t,o the pending Commission complaint against. t.hem
J SertirJn . 1;,(\)) of the Commission s Rllll' s of Prartice prod(les that Ilj)jwnls to t.he

COJJmiHSio;l from rulings on motions t.o limit or qUIl!'h prOCCiiS will be entertainee! lJy the

Commbsiofl on:l "howing- tll::t:
ITJh(' r111jl1l; C"OIuplaillcd of involves !'uhr;tuntjal rig-J!ts un!! will materi,dly affect the
finnl decision , :1J1r) that Jl determination of its eorredlH' s hefore COIJl'm:ioll of the hearing
jSE'f;f;('JltiuJ jOj-en. ethein!rrestfiofjufitirc.

z '1111 article entitlelI

, "

New Mngazine Gujdelines Het " :ijJJ!eareu in the \Vashing-toJj Star
on .1111y 11 , IfJT1. '


