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01' 1 NION OF THE C01\IlnSSION

By . (?mnmi,rsioner:

This matt.er is before the Commission on the inLe,l'locutol'Y appea1 of
respondents , IIearst Corporation and Periodical Publishers ' Service
Bureau , Inc." irom the hearing examiner s order of September 2'

ID71 , grant.ing a motion to quash a subpoena d'lu;e.,r tecum to Arthur E,
Rmyse , a syndicated columnist specializing in articles of interest to
consumers. Respondents are appealing this rlliing on the ground that
it involves snbstantia11'ights and will material1y aH\ ct the final deci-

sion in this ease. Since matters of discovery and claims of First
Anmndmrnt violations arc involved , we have concluded that a decision
now on the merits of the a,ppea1 will substantially further the expedi-
tions handling of this proecl ding,

The subpoena which is the subject of this appeal wa,s requested by
spondcnts on .Tuly 1: , 1971 , a,nd seeks production by :Mr. Rowse of

all of tho doeuments upon which he lmsed a newspaper article written
by him about. Congressman Frcel B. Rooney s efforts to eliminate abuses
in the magazine sa1es industry,2 IIi addition , rcspondcnts ' subpoena
also flsked for the production of a11 document.s c.ommunieated be-
hYl'pll 1\Ir. Hoaney or his staff and the Federal Tradc Commission , all

documcnts dealing in any way with the efTort.s of )ill' Rooney or his
stati t.o canse. any government agency t.o t.ake action against respondents
and all documents reflecting positions by IVf r. Hooney or his staH in
reg-anI to the. Paid During Se-rvice (PDS) Code, a sldf-regl1btory

industry program to eliminat.e selling abuses in the Hmga iIle snbscl'ip-
tionindustry,

Hespondcnts c.olltencl t.ha.t. t.hismatcl'ial may be relevant to three 'Or

their defenses t,o the pending Commission complaint against. t.hem
J SertirJn . 1;,(\)) of the Commission s Rllll' s of Prartice prod(les that Ilj)jwnls to t.he

COJJmiHSio;l from rulings on motions t.o limit or qUIl!'h prOCCiiS will be entertainee! lJy the

Commbsiofl on:l "howing- tll::t:
ITJh(' r111jl1l; C"OIuplaillcd of involves !'uhr;tuntjal rig-J!ts un!! will materi,dly affect the
finnl decision , :1J1r) that Jl determination of its eorredlH' s hefore COIJl'm:ioll of the hearing
jSE'f;f;('JltiuJ jOj-en. ethein!rrestfiofjufitirc.

z '1111 article entitlelI

, "

New Mngazine Gujdelines Het " :ijJJ!eareu in the \Vashing-toJj Star
on .1111y 11 , IfJT1. '
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charging t.hem with violation 01 Section G of t.he Fedcral Tnu:le COl1-
Inission Act. These defcnses briefly are tlmt t.he Commlssion s Advi-
sory Opinion No. 12B (71 F. C. 1735; 16 C. R. 15.128) approving
tlw legality of the industry s self-regulatory PDS Code barred the
Commission from bringing the instant complaint while the Advi oJ'Y

Opinion was still in cflcet. This defense is the subject of it separate
motion to dismiss the eomplaint lJrought by respondents which has
rccently been ruled on by the COllllnission adversely to respondents.

Hcspondents eontcllcl that the Rowse mat.erial may also he relevant
to their other two defenses that the Commission has prejudged this
Hlnt-ter and lIence hil deprivml them of an opportunity t.o obtflin a
Jail' and impartial ad.iudicat.ion of the maUcI'S alleged in the C01l-
plaint and that improper ex paTte comn1Uni( ations have been made to
tho COHllnit1sion.

Th1r. Howse moved to quash Uw Commission subpoena issued by the
examiner on respondents ' request , claiming- hlter al'ia that t.1( fillbpocJla

(lefedively overbroad and in eHect a " fishing expcclit.ioll" and that
the First Amendment provides him with a journalistic privilege to
rcfuse to discJose information obtained as a rcsult 01 his dIorts as it
eportol'
The hearing examiner granted :\1:1". Howse s mot.ion t.o qUilsh the

subpoena on t.he basis of his finding that. the deposition of 1\11' Howse
,..as not " scntial" for discovery purposes and that even if 1\11'. I- O\n;e
H.rtic.e was accurate in stating that Congressman Hooney "spurred"
the Commission into action, this in itself would not " rousht,nte a
defense" to the complaint in this proceeding, since such action 011 the
part or thc Congressman would not b( improper.

Respondents' appeal seeks a rcversal of the examinel' s 1'1l1ing and
eOlltcmds that the pxarniner erred in applyjng the ,yrong test in ruling
on the motion to qliash and in failing-to deal \"it.h the First-,t\u' ndmeJlt
nJ'guHlents urged by both parties.

ERI' ONm:::-rr s COXTJ':NTION TIIAT TIm RX. \l\HNER ADOPTED .

\;.

EImmmOTIS Huu: OJ" L. \\V

The essential issue raised by thi portion
is ,,,hctber the documents and information

of respondents : appeal
sought by respondents

, 0I' (jPJ" 1)PJl 'ilJg- InterIO( 11tory ApTwal from D! nial of :\IoUon to Dic;miss Compl int , FTC
Dor:kct:No. 8832 (Odober29 , 1971) (p. !JS!lhereinJ,
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under this subpoena arc relevant to the proceedings and 1:llould be

orelered to be proeluced.
Tn dealing with this issue , it is essC'ntial that we consider respond-

ents' documentary requests in the subpoena in the light of caeh of
the defenses which they assert form the basis for their n(': (l-and

indeed right-to the requesteel material.

1. Respondents ' Adv-i;)OTY Oph?/ion Deje'f&!-

RespOlHlents' priIJ( ipa) ground in arguing their need for the ma-
terial sought under the subpocna rests on that pOl'bon of their defcnse
direeted to their claim that the Commission s Advisory Opinioll
rebting to the legality of their self-regulatory PDS Code lJartNl the
COITuIlission from bringing the instant complaint without lirst re-
scintling the Ad visory Opinioll.

On it.s face , we can find no relevance of any of the material sought
IIncleI' the subpoena to the issues ntised by respondents uncler this
defense as to whether Uw Comlnission intelHlc.d , le,(l n spoHdL'nts to

believe , or, in fact, committed it.self not to issne n.IlY compJaillt agnlIlst

respondents or the industry in general while the advisory opinion

'I11f' COl\l1i inn s I"ulp whh-h g:uverns the rights of prnties to liS!' o;\:!!flrH'nas rllH'

tCCIJm is Section 3. ;4(\)) (2) Wllkh IJroyi!lf's:
S11bpncn:n:; (lucpS tl'' \1m may he used hy any party for pnrposes of r!h;COVf'1 Y 01' for

()htainin documents , jla\1en , hooks or otlH'r Ilhysical exllihits for 11"1' in f'vid,'I!(' , or fiJI

\1oth purposcS. \Vht-u usell for rlist:ovf'l'Y pnrjJP";(O , a snl1poPIIn m;IY require n pp1.S,,!) to

111'0(1111'1' ;In(1 permit the insJ1edion aI1(1 (:opying- of nOllJ1l'ivileg-f'rl tloCl1me!!ts , \Iapers , hooks

')1" oilier I1h l'sicnI f'xllilJits whidl COjlstitute or crJrt(tin f'ddence rdf'vaut 10 the sul'jrt:
matier invoh' rll al)(1 wlIkh arf' ill t!1e possrr;siul1, c\1i"tody, or control or sm:h 100I'sun

1I' II1\lha"if; adrlru).
HpS1J011dents ar):11P that tlw;.e wOI"!ls hay!' lJecn 

intf'I'J)l'ct( ll lJolh hy thr C',II'mi;.;;iuli :111,

hy the eo!!rt" in t1rei1ions (,c;Jling with annl(\ ons (li"co\":ry rulei" of t.he Fpdl' I":Il HIlles

of Cidl 1'roce(lnre , as eIH1)((1'ing Iu'o(\lIrlioD- of IHfltl'ri:rJfi whieh m:!.\ " k:lll' to cdllent:('
ratllcr t.haD simp1y to materiaJ" wI)\(h mny "eoustitn!e Ol' contain " evir1f'n('I. \\'c do not
lJelieyc lhe;.e distinctions , if 111P;r c'(ist, are signHknl1t for tllC pIi:' pu;;e r,r !!e!cnnining
Ulii" partic\Jinr motion. On1" (:oHr;iu('raUon of tlJ(' fll'gulI!('ntfi of eOl1n;;cJ , t)JI.l'dore, will 1)1

lJased sfjU:lrdy 011 the issue of rc1evnne.v :1; it JIay be iJI1er\1I"etct1 in the \no,\!lcst po;;sililc

sense without detennining- whether tlI, Cmnmisi"ioJ) ;; nil(' n' l))p;;('n\s , in f,!e!. :1 ,.011ew11;t

jJarro\ver vil'\Y of releyanty than that emur,u:('(1 ill 1Iule;; 20(lJ) n.l1l1 :;\ oj' the Fed!'!':!l

I,III('s of Ciyill'!'occdll"
5 Thus l'e JHJIj(h nts' hrief stutf'\' tllat their lwrl1 1'01' thorough (Ji:-cov('I"

' "

is S\Jllporte!l

II'; far more th:ll1 hare dI;ug-es of pre ilHIg-J)el1t or l1ere Sllspidon 01" tJII protldety of th,
Commission adiyities. " (TIes. App. H1'. 8t 17- ) Thr " 1',\1" more " is :tated to l'ollsist of their
f01l1' contenti01JS with resllcd to the Commission ,. Allvii"o!"y Opinion wbidI formp(I tl1p

\1:n:is for their motion to (lismiss the eOJrplnint. The f:1cts are ( n11m( rat('(1 11' 1'l':-l)(HHlents

to cOII::iRt of th( foJlowing:
1. 'fhe Commission is prescutl.\ attacking- pradicl's whh.J1 it apllroYhl in Atldsory

Opinion No. 12.'
. No notice to respondents of rer;eission of A(ldsol"y Opinion No. 125 II.!;; ('\"pr 1"-"'1)

gi\pn.
:J. I-pal'st alHl l'erio!lit:aI IHlve hecn gh' ell no opportnIJity to plfed VOll1nt:ll' ' cUl1pli:UH'

in eonjunetion with the rpi"('ission of Advisory Opinion 1\0. 12S.
4. 'rIll pr('ss rl'ports that COllgrcsSHlIlD- Pred TI . U001H'Y JIlS jll"ollght pr"Romrc 10 heal'

npon the Cornmj;;f;ion during t1IE' three- eal' perio(J wlIidl 1he Cunnni\'sioJ: kHl ;11'1'1",\' e(\ fnr
tlw ojH'l'atio\) of tJIC PDS Code, " (Hes, AI)I). 111' at 17,
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was stiJl in effect. X or can .we find anything in the documentary re-
qncst of the subpoena bear.jng 011 the question of whether the Commis-
sion, through the issuance of this advisory opinion, did or did not
approve any of the industry s sales pradiees chaUenged in thE', com-
plaint. Nothing in respondents ' brief helps us in this respect.

Respondents arglH that the article by fr. RO\yse assert that Con-
gressman Haaney and his staff "spurred" government ageneics to take
action aga.inst thcm. (; 'Vo do not see th( relevance of this assertion to
respond nts arguments that the Commission s Advisory Opinion

barred it from bringing the instant complaint against respondents or

approved any of the practices challenged by the complaint. Clearly
the va1-dity of respondcnts ' claims in this n speet Irust stand or fall
on whatever is ultimately decided ahout the intent and (dYect of t.he
Commission s Advisory Opinion. fowcver, it i Olir view that the
validity of respondents ' contentions on this issue arc neither supported
not' detracted from by injrctillg into that issUE the claimed aetions of
some third party !'i8-G,- IJi8 the Commissioll-- whether he be 11 Con-
grc&'3man, a newspaper reporter or another member of the public.

Rp.spondents arguc t.hat. ,,,hethel' Congrcssman Rooney " rcquired"
the Commission to bring this cOlnplaint , and if so , how and through
"dmt types of comnllmieations is somehow relevant to this issue. 'Vo
disagree that discovery into these l'aets is relevant to respondents ' de-
fense coneerning- the A_dvisory Opinion. If L1H Commission was barred

or had barred itself, as respondents assert, from 'bringing the inst,ant
complaint against respondents; the reasons why the Commission chose
to In.ing the eornp1aint are sllrely wholly irrelevant to that lssue.

,Ve, cannot see, therefore , :iust how the subpoena request directed to
Ir. Hmvse bears in any respect on thjs precise issue. 1Ve condudc, that

on the rcc-onl before us the subpoena did not search for any informa-
tion "\vhic.h was either essential or even remoLd)' l' le\'ant to this par-t
of their dcfeIlsl

(i 'I!l(. j", 'ferelH:e in the I ()w e nrticle hearin!; 011 the activities of Congre;;sman Hoone
nnrl rJJC: Ii(' llera\ 'Trade Comwi""ion s actions relating to tJ!P. mag-a7.ine I:ubsl'riptio!l indn tl':r
:l1'1)(' ,11"' IJ in l11P following two 11:ll"Hg:rnl'hs:

T', !I;rn (C"ll;;l' "ll:ln HoorH Y) Iwlollg lJuch of the (,l'edit for succes:;flll govel'lIml'l1t
aetio!ls (':irlkr thi yenr rl'Rultillg- in elimination of numl rous questionahle pl' HCtil' H hy
OJle of 1ile i !rg-e!'t finns sel1illg long term subscriptiom; via monU!ly payments, a sYl:tem
kHOWIl ns PDS for " Paid During: Service.

Hb JI'up1y crus1\rle evelltnaBy spurreu tJJC Fpucr'al '1rn(lc Commif:sion and the Post
Oftce nppartnH'nt into actio!! agaiu t deceptive sales tactks in the industry, His per i;;teHt
('lIpr!R al"o l'('r"\! Hleu ;;e,ceral companies to (liseonti!luc PDt; huo;i!le s entird

-; Tlw ('ollmi ;;itHl in its recent opinion 19B!) hereinJ denying re;;pondents ' motion to
rlismbs , whkh was II:lsed sQuarely 011 their ('ontplltiol1s rl'Jeeted in this defense , heh1 thilt
tiH' - \,JI'i/o("y Opinion wus (It'slgJlcd to exempt the muga7.ine snies industry frolJ IJrosl'cution
- Ill! C()mmi; ion for antitrllst violations anll hns no hearing- Oil (L\legations of sales

dl'l"l'!JtiorJS wJlirh arp. at iSSI1P in the instant proceediJlgs. .'ee Dote , supru.,
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2. RC8pondent:8 P1' ej'Ud9m ent" DefenRe

The second ground urged by rcspondents in support of their need
for the requesteel informat.ion is their contention that these dOCllme.nts

will in some way relate to their affrmatiye defense that the Commis-
sion has prejudged the case.

In a,dclition to asserting that t.here has been "dear prejudgment" by
the Commission , responc1ent.s incJude within this defense contentions
that. the Commission has been subject to undue political pressure and
that public comment on the cas? has cl'ea.tecl an atmosphere of adverse
and unfair publicity "hich make it impossible for them to have a fair
and impartial tria1. ,Ve will consider each of t.hese alJegations in re,
lation to respondents ' subpoena of ::\Ir. Ho,yse s fih:s.

,Vith regard to the assertion of "clear prejuc1gl1enL ' we fail to see
how the documents sought by l'espondents ' subpoena bear ill a:i1Y vl/,y
on this defense.

Prejudgment occurs w11(,n there is e,, iclence t.hat a decision maker
in an adjudicatory proceeding has irreyocahJy closed his mind on the
specific facts of f1 case yet to he heard by him. FTC v. Cenwnt Institute
333 U. S. 583 701 (1948). It has not been fonnd to occur in the absence

of some type of statement or expression 01 opinion by the decision

ma,ker as to an ultimate controverted issue in the pending ease. Safe-
way StOTeS , Inc. v. FTC 355 F. 2d 795 , 802 (9th Cir. H)(j5) cert.
denied 386 17. S. 932 (1 D(j7). Ti-m test is whether a Commissioner or
hearing exa.miner has "' taken a position appa.rently inconsistent w1th
an ability to judge t.he fa.cts iairl:v. *' *' 

:::

Texaco , inc. v. FTC. 3;-

F. 2c1754 , 7(). (D.C. Cir. 1D64). In short, evidence of prejudgment must
Test on positions or statements made by a decision maker himself which
indicate that he bas in some measure decided the merits of a pending
case in advance of hearing the matter.

,Ve find nothing in the f1etions attributed to Congressman HOOlley

by Jr. Howse s article which suggests that prejudgment as defined
by the above cited case law has occurred in the instant proceeding.

Rf' pondE'nts phrR e their i1l'g;nnC'nt in tl1eir brief in tJJe fol1o- wjng "Words:
That respondpnt is unable to obtain a f li:' ,nc1 imp,Lltial m1jndication of the watters

allq::el1 in the complaint 11ecfl11se Dr a clear pre i\11gment by tbe 1"ee1C'1':11 '1r:,\1c Commission;
tbRt aiel prejue)gmC'nt is a direct reS11lt of iHl,c\'se fl1r1 inncC\1r:lte Ilew palwr anr1 other
pnblicity alleging directly and b;l' imIJ1ications tllnt " all" liemhe:'s of the PDS industry
!lave PDgaged in l1u1awful acts; si:nilar nelYf'nc an,l inacc\l nte rLlkgations in re))Ort8,

specc:he , l11'CSS releR es and otber comllnniC1ltions by leg:sl:ltol's aTIlt 0111pr i!ovcrlllleGt:1l
Derso!!ncl; .1'r(1 other unfair a1H1 inaCClllatp e:i 1'"rte c:omllnnications; thnt re po!J(jPT\t lln

ilacl and wil bave no opportm:lly to rehnt sllch 11::fair COllmn:lk Ltio)1s fl1l1 tl1.1t aid
linfajl' C:OllJ1L1Jicatiolls anti tlle Fptjeral TraCie C0Jl111ission s l'cs\:;ting lJ1"ejuclg-ment \"ulat0
the COTImission Rules of 1'1'lLdice, flnel the .)(lmi1:istl':!tive Pl'ocC'tlu\'e Act, :lJ1(1 den v

espovdent the Due Process of Law guaranteed by tlw Fifth Amendmcnt oi" the Federal
Constitution. (Periodical' s Ans. , 8 :l0.

470-883--73--
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The article indicates that the Commission took "action" against the

magazine sales industry. This, in fact, was the case. The Commission

fied complaints ag linst sevcral members of the industry, alleging
that they had engaged in acts and practices which violated Section 5
of the Federal Trade Commission Act. The filing of a complaint
by the Commission, however, has nowhere been held or even argued
as providing any basis for a charge of prejudgment by the Com-

mission. See FTO v. O'inderella Oareer and Finishing Schools , Inc.

404 F. 2d 1308 (D.C. Cir. 1968). ' The cases make it quite clear that
allegatio of prejudgment must rest upon statements by the Commis-
sion or by COIDTnissioncrs or other decision makers and not upon the
mere filing of a complaint.

Respondents in the instant case ha vo pointed to no such statements
for their assertion that prejudgment has taken place, nor have they

even indicated whether the prejudgment exists in the minds of a single
Comluissioner or in the Commission 'as a whole or whether it exists
rather in the mind of the hearing examiner. Certaj

ly 11:1'. Howse

art,iele gives no indication that therc has been any prejudgment on
the part of the decision makers in this proceeding.

Accordingly, we cannot find any relevance which the background
materials for :Mr. Howse s article might have to respondents ' prej' udg-

ment defense, insofar as it relates to this type of asserted prejudg-
n1ent of the issues in the instant compla.int.

Hcspondent,s, hov\I ever, do not, confine their "prejudgment" defense
to a claim that the Commission has b1ken a position indicating pre-
judgment of the instant casc. They also seem to assert that prejudg-
ment, can also be shown through evidence of undue politica.1 pressure.
Such pressure they maintain has occurred here. In this connection, re-

spondents fied a supplemental appeal brief urging that a speech by

J'. Booncy before the 'Vi,ollwn s Nabonal Dmnoeratie Club on

October 7, 1971 , provides additional just.ification for their discovcry
appli(' tion. In this speech Congressma.n Rooney stated that his " in-

vestigation of magazine snbscrjption sales practices (hasJ to date
pr()lucecl Federal Trade Commission charges of deception and mis-
representation against 18 corporations. * * *" (l

es. Supp. App. Br.
at 2.

In CiJulcn:Ua. the conrt pointerl ont:
COI' gres;; hils . ltS a general In' lICU!' , vcstrd administrative flg'cncies with both th! spedfic

pow0r to act ia an accusatory caIJ lcity thl'OIIg:h tllC initiation of an ar;tion desip:ned to

enforce cumpli:nce with or IlrtVent further violations of It staLlltory pr ovision anrl with

the n'spomdlli1ity of ultimately (letrrmin:ng the JIlPrits of r\J:ll'ges \00 preseutetl. " 01 * "

h; well scttlerl that a com11naEun of investigative and judir ial fUllctions 'within an agrmcy

docs not violate clne process, " 404 F, 2rl 1308 , 1315 (foutnotes omittcrl).
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Respondents argue that:

nuder sllch circumstances, there can be little doubt that the Commission was
and (:ontinues to he influenced by the positions taken by Congressman Rooney.
A fortiori these respondents cannot be given a fair hearing: regardless of the

scrupulousness of any individual Commissioner. '" * * No Oommissioner could
ignore the purport of Congres man Rooney s OctDber 7th speech any more

than a Commissioner could bave ignored the purport of Senator Kefauver s pub-
lic remarks in conne-tion with the Pillsbury case. (Res. SUIlP. App. Rr. at 3.

Thus , respondents contend that they have been precluded from the
possibility of a fair hearing of their case, such as occurred in Pills-
bury 00. v. FTO 354 F. 2d 952 (5th Cir. 1966). A review of the law
and faets in that case is, therefore, warranted.

The decision in Pillsbury was not based on n, finding of prejudgment
but rather on a finding that powerful Congressional influence had
sacrificed the appCanll1Ce of impartiality in an adjudicatory proceed-
ing before the Commission. Tbe court found that two of the four

Commissioners who participated in the final decision of the case had
been suhstantial1y exposed to interference in their role as Commis-
sioners during the course of extcusi ve congressional hearings. The
facts of the case revealed that t.he Commission had handed down an
opinion on an interlocutory appeal reversing the hearing examiner
ruling to dismiss the complaint. Following that interlocutory opinion
but while the case was still pending, the COl1nnission was caHed to
testify at hearings before the antitrust subcommittees of the .Judiciary
Committees in the Senate and 1fo11SC of Representatives. During the
hearings the Chairman of the Commission was asked to expbin the
reasons and rationale for the opinion in the interlocutory appeal. A
barrage" of qncstions directly relating to the Commission s views

about the issue involved in the appeal were put to the Chairman, and
a Hnmber of committee members challenged the correctness of the
Commission s ruling. :354 F. 2d at 0:)5 G. As it result of sueh question-
ing, the Commission Chairman disqualified himself from the case with
the rollowiug statement whieh he read into the record at the House
subcommittee hearing:

I13)ecause of some of the penetrating questions (during the Senate hearings)

I felt compelled to withdraw from the case because I did not think 1 coulu be
judicial any more when I had been such an advocate of its views in answering
q\le tiol1s. 3;'4 )j . 2d at 963.

The respondents in Pilli,btwy moved to dismiss the complaint on the
ground that the Commission had become disqualified to hear the case
since none of the Commissioners could have renlainecl free to consider
the issues all their merits after this display of Senate belier as to the
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error of the Com-missIon s interlocutory decision. Pillsvu-ry lYfills, Ino.
57 F. 1274, 1376 (1960). On appeal the court found that the Con-
grcssional influence was improper and sacrificed the appearance of
impartiality when a congressional inv( stigation such as occurred in
that case foensed "directly and suhstantially upon the mental decisional
processes of a Commissioner in a case which (wasJ pending before
it. * * *" 3G4 F.2dat 961-. The gravaman of the court's conclusion is
reflected in this excerpt from its opinion in which it concluded:

'1' 0 subject an administrator to a searching examination as to how and why he
reached his dechdoI1 in a case stil pending before him , and to critcize him for
reaching- the "wrong" decision, as the Senate subcommittee did in this case , sac-
rifices the appearance of impartiality

:; '" *

Id.

Thus , the improper influence which the court found in Pill8bu1
1j in-

volved the substantial probing of the Ininc1s of the decision makers on
a single tnd crucial issue in a pending case. It also involved t,he clear1y
and publiely enunciated view of a Senator as to what he viewed as the
propel' decision to be reached.

In the instant case , respondents provide no grounds for their asser-
tions that improper political interfercnce has occurred here as occurred
in Pillf:uuTY. Certainly nothing in JH r. Howse s artieJe indieates that
Congressman Hooney hns in any -way becn probing the Ininds of Com-
missioners or the hearing examiner on any issue involved in this
complaint.

A1I that is attributed to Mr. HOOlley either by 1\lr. Rowse s article or
by 1\1:1'. n,ooncy hirnself in his own speech is that he spurred the COln-
111is610n to take action against the magazine subs( l'iption industry.
Nothing in these papers implies that c\'( 1\11'. Eooney himself has
reached any conclusions on the merits of tho Commission\; complaint
let alone that 1\11'. Rooncy has pressurcd the Comllissi n to rcaeh a par-
ticular eonclusion. Nor is there anything in respondcnts ' c1oeurncnta-
tjon which raises Ow slightest implication oJ irnpropcr influence on the
jlldi(:ial functioning of the COHunission within the meaning of Pitl8-
b1try.

)0 In so conc1urling-, the court refcrred to Sen t()r Kpfan"el" statcmCllt flm'ing the
hearing that hc was "shorJ,ed ,1IH1 :oml'prisNl" with the jntcrpretfltiOll whieh hnd lJ0en given
to the statnte at i sl1e in PilI8/mj'

y. 

354 F. 2d at !Hi4 n. 'I.
n RcsfJOndents alsu rely upon C. Pcderation oj C'vic AssoU'at-ons v. Volpe Ko. 24 , 838
C. Cir. Or.ob!'l' 12 , 1971) to sUJ)port their contention:o of improper congressional pres-

sure. That case held that a non-jlH!irial or l)1Jllsi-jlHlkial (leci:;ion b ' the Secret:1ry of
ranspol't.ation to nppro,'e plans for 1.he eO!J;Jtl'uctiOl\ of a hridge wonld be invalid if Imsed

in whole or in pfll't on the pres ul'cs emanating froI! It C;ong-ress1uan who had stated
puhlidy that he '"QuId do ever 'tl1ing in his puwer to withhold aplJropriatiolls frum an
arca. whle rapid tran port s,Ystell until t.he I1rirlge project W:1S IlIJJ!I'o\' ecl (slip op. at 2:: 27).
We l1elieve the decision in th:1t case :1dds little to ollr considerat.ion of the iUf;t:ant appeal
sinc!; we are here concerned wit.h It quasi-judicial pru( eerling unlike the casc cited, and
since a aiu we find nothing in Mr. H.owse s Ilrtide which touches ihis point.
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Respondents ' argument , however, seems to extend even beyond their
aUegadons of improper influence by JUl'. Rooney and suggests that as 
result of his concerns, there has been created a public atmosphere
agailist the activitie.'j of respondents which are the subject of this com-
plaint as to render a fair adjudication of these issues impossible. l

sponc1ents rely for this aspect of their argurnent on various newspaper
reportS' of the case and of l\fr. Rooney s concerns. Clearly the mere fact
of public discussion of matters which ultimately may fmd themselves to
be the subject of Ji TC actions , \vhether by Congressmen or members of
the public could hardly be grounds for quashing the FTC action. In-
deed some of the press articles cited by respondent.s in this connec-
tion are simply newspaper accounts of their instant subpoena request
directed to 1fr. Howse.

Re.spon(lents' argument is akin to claims asserted by defendants in
criminal proceedinbJ" that they cannot get a fair trial berore a jury in
matters which have received subsbmtial publicity. An administrative
proceeding could hardJy be likened to a jury trial. Moreover, the article
by :Nil'. Rowse and the other articles generated by respondents ' sub-
pocna request hardly constitute the type of inflammatory publicity

which could possibly give rise to an issue or rail' trial even if this were
a criminal proeeecling, which it quite obviously is not.

1V c cannot see, therefore, that this argument adds any greater rele-
vanee of the Rowse documents to the issues in this casf'. In short , inso-
far as the Howse article, and the documents if any, on which it is based
are c.oneerncd , we find nothing in these papers to warrant our grant-
ing the requested subpoena with all or the aUendant First Amendment
issnes which this snbpoena raises.

Hespondents imply, however, that there may have been covert polit-
ica.l pressure on the Commission from Congressman H,ooney about
which ThIr. Rowse lUlOWS or has evidence in his possession. On the basis
of 1\11'. l ()wse s article, however, we find not even the sl-jghtl st implica-
tion that he has such evidence. 1\ioreover, respondents have directed a
subpoena u'068 tecum to the Secretary of the Commission to search for
these precise documents. The Commission placed this motion on its
docket for consideration and simultaneously with this opinion is issu-
ing its opinion on this matter. Under its decision, the Commission has
determined to treat respondents ' motion as a request for documents
uIlder the Freedom of Information Act, and pursuant to this opinion
will ""arch its files and produce all documcnts to whieh respondents
are entitled under the Information Act which reflect communications
dated between January 15 , 1U71 and the present time betweeu the
Commission and its staff and Congressman Rooney and his staff re-
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lating to the PDS magazine subscription industry, Hearst and Pcri-
odical. In light of this decision , wc find no need for respondcnts to
seek these documcnts from .Mr. nowse. Whatcver influence Congress-
man Rooney has had on the Commission during the pendency of this
pI10ceeding can be gleaned by respondents frOlll the documents in the'
Commission s files and need not be obtained from .Mr. Rowse.
As for Mr. Rooney s public statements reflecting his opinions or

ac6vitlcs in this area, there is likewise no need for respondents to ob-
tain those statements from Mr. Rowse. Respondents cannot expect Mr.
Rowse to do their research for them. Keogh v. Pearson :15 F.R.D. gO

g3 (D. C. 1961). These materiaJs are in the public domain and readiJy
available to respondents without the need for compulsory process.

3. Respondents ' Defense of Ex Pa1.te OomTnunication8
espandents ' final argument jn support of their need for these docu-

ments from 1\1:r. Rowse s file is that they are relevant to respondcnts
third defense that the Comlnission hD,S engaged in improper ex parte
communications. \Vhile respondents do not specify any time period

when the alleged ex parte communications were SUppos( d to have taken
place, it is quite ch'ar that the only improper communications by third
parties with the, Commission nwmbers or the hearing examiner which
could possibly be relevant would have t.o cmnmunicabons occurring
after the final complaint was issued, in this case after Januray 15 , 1971.
Bee Section 4- 7 of the Cornnlission s Rules of Practice.

J''/1r. R, owse s article, on which respondents' motion is grounckd

stah d onJy that communications from Congressman Rooney to the
Commission had occurred regarding the mag-azine sales industry. This
statement by itself can hardly constitut.e a basis for the swpeping
dragnet of U1'8 documentary smu-dl ,,,hich rE',spondents an asking for
in this subpoena designed to search out improper ex parte conunnnica-
tions.

Clearly an ex pa1"te communication does not embrace statements ap-
pearing in the press which are read by the public. They involve private
communications involving somc aspeet of the issues of a pending case
which are communicated to the COHlmission ,vhich are not made avail-
able to bOoth parties. It is obvious j therefore, that any publicly made
observations by third parties about matters in issue in an :FTC pro-
ceeding hardJy constitute ex pa;rte eommunications t.o the COlnmission.
To so regard them would indeed put the Commission s right to dis-

charge its decision-making obligations in a proceeding completely at
the mercy of members of the public, anyone of whom is entitled
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to comment publicly on any matter pending before the Commssion.
Moreover, respondents ' subpoena does not even appear to search for

ew parte communcations. It docs not specify communications directed
to the Commission or to individual Commissioners or the hearing ex-
aminer after the complaint was issued in the instant cas, clearly the
only ew parte communications relevant to this proceeding. No such
tune )imitation is contained in the subpoena. Thus, this asserted basis
for the requested materials mnst fall as do the other grounds advanced
by respondents.

Not only do we find the materials requested irrelevant to the de-
fenses of respondents to which they purport to relate, but we are also
of the vie,v that the subpoena suffers from a fatal defect in that it is so
broad in its scope as to require us so to strike it down on that additional
ground.
For example, the first category of requested documents inchHles all

materials upon which Mr. Rowse based his article

, "

New J\Iag-azine
Guidelines Set." Yet the article contained matters not at an relevant
to this proceeding, slIch as an explanation of the PDS Code , refer-
ences to communications by Congressman Rooney to memucrs of
the industry and descriptions 01 actions by industry 111embers. That
portion of the article which respondents emphasize in support of
their requp"t for relevant docliment or mate.rials which contain or
constitute evidence are two short excerpts from that article referring-
to a CongTcsSmall s ".lonely crusade" which "eventually spurred the
Fcc1ent1 Trade Commission and thel)ost Offce Depltltmcnt i11to action
against deceptive sales tactics in the industry." As 'VB have shown
above, tbcse two statements appear to have no relevance to any of
the asserted deJenses of respondents. Clearly, the entire article lS a

whole has even less connecbon \vith the issllcs in this case. Discovery of
pJl documents upon \vhich the article was based therefore, appears
to be largely a dragnd operation by respondents in the hope 01 lind-
ing something useful.

The second category of specific reqllcstecl doc1!ments in the Sl11)poena
covers all docnnHmts commnnicated bebveen Congressman Rooney
and his staff and thf', Commission and -its st.aff. It thus incllHles all
cOJ'respondence whether or not related to the PDS industry or respond-
ents and without any limitation as to a relevant time period. Again
thjs request is fatally defective in its fftl'- ranging scope.

In the third category of documents , respondents seek documents
reflecting communications frOTH Mr. Rooney to "any government
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agency" causing it to take action against respondents. Since we are
concerned in this proceeding only with actions by the Federal 'Trade
Commission, respondents ' request includes materials which wou1d
appear to have no bearing- whatsoever on this case. Finally, respond-
ents seek all documents pertaining in any wa-y to positions taken by
Congressman Rooney and his staff in regard to the PDS sel1ing code.
Again , this request is overbroad since positions taken by Congress-
man Rooney are not in themselves pertinent to the Commission

s ac-tions in this case or to respondents ' asserted defenses. Thus , we con-
clude tha.t respond(mts ' subpocna on its face is defective. Each of the
four categories of requested documents ranges far beyond information
which is relovant to this proceeding. l\foreover, it is impossible to
relate the requestcd document.s to the specific defenses of respondents
for which the information is claimed to be levant.

Respondents nevmthcless argne that the Commission
s dp ision in

1(opper8 (/0. , Inc. FTC Docket No. 8755 (July 2, 1968 1"74 F.
15791) laid down the ruJe that respondents are entitled to an oppor-
tunity prior to trial to obtain information for purposes of discovery
and tha.t under the dec1sion of that case, they have made a suffcient
showing that their requested subpoena could produce documents which
might, in turn , lead to evidence relevant to their case. Certainly, our
Ii oppel's decision cannot be interpreted as respondents seek to do here
as having crcnted an open door to the production of any and all ma-
terials which respondents simply assert will lead to certain evidence.
Subpoenas are not issued on bare suspicions. 001"0 , Inc. v. FTO, 338

2d 119 , 153 (1st Cir. 1964), ccrt. denied 380 U.S. 954 (1965). Kor was
I( opper's designed to lay down a new standard of discovcry not con-
tained in the Commission s rules whieh would eliminate any need what-
soever for a respondent seekjng diseov8ry to make some showing as
to the relationship between the materials sought and the issues in
the ease.

In the instant case, we find t!w,t respondents have failed to make
this showing of relevancy. Corta,inly the materials being songht nncler
the subpoena have no bearing on the issnc raised by respondents 

a.s
to whether the Commission s Advisory Opinion precluded the Com-
mission fr0111 procecding against responde,llts by formal complaint.
Equally clearJy they appear to have uo bearing on whether the Com-
mission as a whole or individual Commissioners have prejudged some
or an of the issues in this CaSo. Finally, they can have only the most
tenuous connection with the issues of whether improper em parte


