
BROADWAT- \LE STOJ ES, IXC. BS3

OpinioJJ

.1 x THE "JL\TTEP. 

BROcU)\L TALE STonES, l':C.

Docket c- J(iJ JJeci,sioil. -!j)ri( ii, lDG!J-O!, !nir)i!. A-firil 13. 

Opilliun in rE'''lJOJlSC' 10 np!Ucfltiu;l to llL11;:e ;If:(jui,,i!ioll.

OPIX,'IX IX nL'-p(\X'-E T(i \l'l'UC\Tl(jX (,J.
Bn(i..\nw,

\y-

IL\..1 STORES. lxc-.

On \.JJlil U- . lDCiG. the COllJl ssiol1 is. led Clll ontL' l' yhich. int!?."
(/7/ , pl'ohibitl'c1 Bl'r:nchYn~" lblc Storl's. Inc, (B:' oflchYn . fo

fin:' (',Hci from :luiuirin;: fl21 . cl p;lr12m' lJt .oLOH' or ntlH' J' G-:\L\.F
S1"02' (' "yithont. th ' prior nppl'o'" a) of LJ(, Comn,i sio:;l.
B1'o c1\Yfly- Lt1c' :mlght :111c1 l' C'' riyec1 Conllnis ioll
;:n' oposccl C1cquisitio:J of :\cimflll-JLllCI;S. flnd in C'OJlWc-tiOll y,-ith 1:1:11

:lppJ'()\,aL the Cnlljll:iss:()!l on \Llrc!J 11. 10(\:" . i llrcl :1 1riocl:iie!l
OJ' (lc1' c.. t(- llcling. the lnor:1 tG::--ilim p:.oyjsiOJF oj: f";w 1 ;'1'd(' 1' ff)l'
n pcriod o-r iiV( ~' :li.S J!'CJj

) j-

hc' dllte or iSSll:l:iCi'. 1:1 :\:1 :le-
comp::lly_iJL . the :1)lp1'0\":11 01' the m;1, :\f:il' C'n.

Commission stntecl:
1\"1)(' 11 .1 C(lllp:l1:; l,:l'l' ;1 ljl('l'c;l'l Ii;l n 1"" 11C"

,, 

r'l"' l!:i'-,,j(, -. 10 I:

;(-'! 

ll. i:_ (;n \'.-JllC:l :'t';1 ;; un i\" Ll!. '1 Li\"' J:',""il' uJ; ,ll, I It' 

C'('lJ :l' (ilH' l'("f" . "llcij n" lH', t \,-;:1 j:l'Jk:i,h- nil;

dC',r;'!l r:lt!-' ril;lt rJlt' r:u""i),jLt O:'-W::
l'l:jjOil?

T;lJlll:i: ,1!::(', j J : r 

: ('"

;IJl

lll,jCI.lljj;:eLriw' Ol:"C. !clc'jl(,(,,-

On :\I:!:" T. IDi1. Bl'onc1I''-:l blc ITi"!l1C trc1 Cc:mmi ;sioll
to ilcql!il'e Bl;l'gc1cd f!l:d GOOdllJ,lll (Bi: l'rC!c)"t' i! ,' :H! ljngcLH'
GOUclJT:l ; FUl' COl'pOl':ltiOl 1- ,' LiC' : l'" (l';C'''( " ,)S opl1o"('d tlw (' (Jil)-

pli,UH' (' stiltl oJ the' ComJ1i sio:l. cThc CO;llJiiissio1J '(('nJi_ ,d tc' :\1-

ford Bl'onc1'.rf1~' lL1J2 iL2lCl ., il(' ,1li Jp" Tor rLC' purpn:=c'

of c,stilbJi hiDg. i, mOi' (' complete: hcLll:-:1 ecol'd \, ith j'' "Ci:,c'cL to tJlL

cnc(" (:-I th( P()S3,I)iLt~ cf ('omprtil n' ("nnH'qlWll(,C- 2(:.' mn:il
from the nUl11:: ;riCin. The GC:lCnd ('olllsel 0:: t! (' Cor)m:: joll ' :1:;

:lppointecl fl its !'C.

p:'

c.scll'l:;liYc to p:' id(' oy(') llC:l h(,r1l':ll m\ll;lc
Commission staH\\ ;13 :\llth'J)'i;;, cd to Pil:' tlCip:1t,. fl1!; i:l tb ' 11':11' 11;:'

IJw b,:sic issm's i l cl spll(r 1whYE'C':1 t Je paJ';rs tlll' ll('cl 011 tJw.
c!:lrs(ioll of v;hnher I31'J:Hl'Y:ly- J-blc' could OJ' \you!d c,\p;uJCl i.

IT)nl.1~. into the' ;\e\\ Yo;.); m!ll'ket. ,Y;ll.'thn it is to cntel'
tJll Sl" 'Y Y01');; :.ICli' opu!ir:1'l mnrke'l- ,yirhont :i fh ship ::to"(' on Tj-f::
\ \"CJH1C.. ::ncl "\yhcthn. ii' r he Pll:.l'J :l l' of B('r (1ud nD()( ;;ij,lJ1 '\"

c1isappl'O\NL BC2'gclod ,ycnhl :n filct: :::t PU_ lj;,,'il' 1Jtl:: hom r1l!'

:;c\y YOl'1: market.



654 FEDERAL TRADE COj\HnSSION DECISIOXS

OrJillioll f;O F.

Brondwn Halc s arguments "-ere supported by the unanimous
testiTl10ny of the "\yitnessc appcaring at the hearing. All supported

the Bro1clway-Ilale contentions respectin;;t the ge,neral diffculties of
entry intc. the Xew York market-the neccssit~, to have a. Fifth Ave-
nue flagship store ill order 1- 0 cllter the snburbsin the broader e\y
York :JIetl'opolital1 markeL the unstable financial condition of Bcrg-
clod GoodnlHll Hnd its ed either to exit 01' to expand , and tlH lnas-
sive Iimllcing ,vhich ,,-ould have been required and would probflb1~'
Imvc been unavailable for the latter.

Complfint counsel l'e1ied in support of its position ill part on its
analysis cf Bergdorf Goodman s financial statement which it claimed
indicated a so1id profitability position for Bergdol'f in the years just
preceding. the calendar year 1970 and "\yhich it argued demonstrated
that Berg-clod if it chose could SE\ClUe the financing "\yhich it "\yonld
need in order to expand. Complaint counsel 8rgl1e(L therefore, thnt
it '.yas not de' ar that Bergelorf Goodman '.HHlld nrcrssnrily exit the
Xew York market if this aCCJuisition "\YPI' disapproyed. The othel
eyidence relied upon by complaint counsel was Xeilnan- :\Iarclls ' entry
into scn' ral markets on its O"YJ1. This eyidcnce. compbint cOlllsel
arglH'(L tf'J1(led to refut.e tl1l Broad"\Yuy- Hale tl stimony as to its in-
abilit. ' ta enter the ?\ e"\y York market intel'nall~'

,Ye l'ecognize of course , that competitin' condit:ons iJwolved here

a.re dynarnic to a certaiJl de;2Tee and that en' nts flJc1 condit.ions '.yhich
seem crl't8in and inevitable one day may bc altered by the business
realities of the next. ,Ve l'e' ognizc that. by approving this acquisition
we nssun tlw risk that had '.yc denied tlw l'eCJuesL I;ergdorf might
have J'' ailH:d a viable competitor, Broac:hYtly-I-htle lnight han
entered the market indqwndently and comrwtition would thercb
have. bren adyuncNl. On tk; record before ns , this possibilit , mllst be
considered l'scl'cdingly rerT-'otc '.y11cn rtS there is fl sl1bstanti d probfl-
lJility tlwt a nial of thl request "\yonlc1 result in a net loss 01
compet ition.

,Ve l'' main toclny as concerned with cOllpetitiH conditions in the

lAF ;rldllstr~' as we wcn at th( timc the order against petitioner
8nd simIlar orders '.ycrc issued. and it. is anI' intention to continue
to sCl'lIt.inizc lTwrgers in thi: indust1~. '.yith great carl'. It is precisely

bccrlnse of this COIlcu'n th ,j. '.ye; feel it l'ssential thrtt we adopt ill
this matu l' the action "\'.' C!l '.yill yi( Jd the gl'l'ntl st probabiliiy of pl'
COJIllwtitiyc re nlts. Jmlg(:l! by this standard and by thc standard
lUHWl1l(('d in our earlier opinion : "\yc concIl1de that the. rcqllPst should
be nppr:l"\-ed. The: circl1m taJlces Wllich "\yc; have described "\yith re-
spect to the: competitin condition or the micl- :danhaLtan l1igh-
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fashion market and the future plans of the petitioning palties com-

bine to create it situation ,yhichis pcrhaps nniq1H in this conntry.

Thus , the result in this matter must be limited strictly to the singular
facts here present and should not be viewed as haying a broader
reach.

AcconIingly, on the basis of t.hc cyidencc befon , we appl'on
the proposed acquisition.

Ix THE J\I..:TTEH OF

IE QUILTI"G C() IPA"Y, FC. , ET AL.

CQX8EXT ORDEH, ETC. , IX r.I':GAltD TO THE ALLEGED YIOLATIOX OF THE
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Consent order requiring a 1\e,v York City firm w11icl1 mnnufartures find sells
mattress pads f!IHI (' oyers , rno\'np; nUl pads. bf'dspl'e H1s amI pi1ow pro-
tedoJ's to ccase misrepresEnting its prollncts us flume J'etal'dflJt \\- ithout.
also attaclling to its In' odncts a label statiuf; the J1l1mlJer of V\' il.'-llings or
dry cJennings the flmne retardant ,--ill withstuncl.

CO)IPLAIXT

Pursuant to the provisio:1s of the Federal 'frade Commissiou Act
and by virtue of the authority vested in it by said Act , the J\ del'al

Trade Commission : having reason to bc1ieVl that Acme Qnilting
Compa1\" , Inc. , a corporation and Ephraim S. Young: Herbert
Goldman and Hichard G, Hattner , inclivic1nally, and as omcns of
said corporation, sometimrs hereinafter rderred to as respondents

have violated the provisions of said A.ct. and it appea.ring to the

Commis: ion that a proceeding by it in respect thereio "\YOlt1d be. in

the j1nb1i(: interest, bCJ'rby issllcs its complaint , statiug its charges
in that respect as fol1m,s:

PAHAGRAPII 1. Respondr' nt Acme Quilting Company. Inc, is a
corporation organized. exist.ing and doing lJ1silless under and by
virtne of the 1a"\ys of ew York and hfls its principal place of busi-
ness at 295 Fifth A.yenlu-' , Xc\" York. );('W York. lndivichwl re-
spondents Ephraim S. Young, Herbert. Goldman Hnd Richard G.
Rat.tner are presid( , vic(-' presidcnt and trr.nsurer and vice- pn:sic1ent

and secrctary l'espectin'l v of said corporation and arc nwmbers 01
the board of directors of said corporation. The individual respondr.nts
arC- all equa1 shal'ch01ders 01 the corporate respondent,


