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yard: or any product, fabric or related materiaJ having a raised

fiber surface. Respondents shall submit samples of not less than one
square yard in size of any snch pl'ocluct fa.bric or related material
with this report.

It i8 further oTcle7'ed That respondents notify the Commission at
Jeast 30 days prior to any proposed change ill the corporate respond-
ent sllch as dissolution , assignment or sale resulting ill the emcrgence
of it suceessor corporation, the creation or dissolution of subsi(linxics

or any other change in the corporation whi.ch may aiIect compliance

obligations arising out of the orcl(
It i8 jnrther o1'deTed That the corporate respondent shaJ1 forth-

with distribute a copy of this order to each of its operating didsions.
It is furth61' ordeTed That the respondents herein sha11 , 'Iyithin

sixty (GO) days after service upon them of this orde. , fi1c with the
Commission it report in writing setting forth in detail the lTUllner
and form in which they have complied with this order.

Ix THE l\L\TTER OF

CHARNITA , INC. , ET AL.

OImER , orrxIOXS , :ETC. , IX REG.'\Im TO THE , \LLEGED VIOLATIOX OF TIIE

TRUTH IX LENDING AXD THE FEDEIUL TR \DE CO?,IllfSSIOX M:TS

Ducket SS2f1. CUJlp/'oint

* .

JOil, 1971-Dcr-i8ioil, .II/ile U, 1Jrj.2'

Order requiring a Fairfield, Pennsylvania , 1'f'al estate finll to (:ease violating
the TnHh in Le1Hling Act by failing to disclose to cnstollH'rS the total cash

In' ice, tlle total downnj)a m(,llt, the nnpaid lmlance of the cash price, the

finnllce cl1llJ'ges, the nnnlwl l1el'C'pntllgr rate, fniling to give (;lJstomers
notice of their right to rescind ithil1 three dnn: , fmd other (lisclosllrE's

l'eflnirNlll ' Hpg' ulntloll 7. of tlH' said ,\ct.

C'(Y?-ll'L-\ IXT

Pursuant to the pl'O'. j:;ions of the Trutll in Lending Act and the
implementing rpgn1ntion promulgated thereunder, a.nd the Fec1eral
Trade Commission Act , and by virtue of the authority H' sted in it
by said Ads, thr Ferl(' ral Trarle Commission, having 1'coason to b( licve

that Charnit8. Tnc' .. fl eorpor:ltion , and Ch81'1es G, Hist. in(li,-idllal1y
nnd :lS r1. offcer of said eorporfltion Jwreinflfter rderred to 

. ComplaInt reported as amendel1 by hearIng examIner s order of Aprtl 6 , 1 !J71.
U Respondent filed PetitIon to Review on August 11 , 1972 with the 11, S.C,

Cir.
3rd.
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respondents , have violated t.he provisions of said Acts and imple-
Hlrnting regulation , and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest : hereby
issues its complaint stf1.ting its charges jn that respect as follows:

PAR\GRAPTI 1. H,c-spondeut Charnita , Inc. , is H, corporation organ-
ized , lxisting and doing business under and by virtue of the laws of
the St,r.te of Pennsylnmia , with its principal offce and plaec of busi
ness located at. Honte 1 , Fairfield. Pennsylvania.

Respondent Charles G. Hist is an offeer of corporate respondent.
1-Ie formulates , dirpds and controls t.he poJicips: acts and practices
of the corporate respondent : inell1ding the acts m1d practices herein-
after set forth. I-lis address is the same os that of the corporate
respondent.

PAR. 2. Respol1c1E:nts are now and for S011e time last past have been
lmga,ged in the advert.sing for sale and sale of real property to the
public.

.\R, 3. Since July 1 , 1969, in the ordinary C011rse and conduct of
their business as fj.forcsaic1: respondents reguJarly extend , and for
5011e time hu::t past have regn1arly extended , consumer credit as
consmner credit:' is defined in Regulation Z , the implementing reg-

nJation of the Tl'nth in Lending Act duly promulgated by the Board
of Governors of t.he Fedcnll Hesern' S:vstem.

\R. 4. Sllbsclluent to July L 1909 , respondents, in the ordinary
conl'se and conclnet of their business and in connectioll with their
credit. snles , as "cE'c1it snlr " is clr.fined in Hegnlation Z , have caused
and ilrc ( ausing their cnston1Pl'S to execute personal loan notes , insta.ll-
111fl1t loan contracts , or l"d.nil instrtllment contracts , each hereinafter
J'E'Jerl'rd to as the :' contr " By and through the llse or thc contract
respondents:

1. Faile, , in a l1umbrr of instances : to designate the a,mount of cash
price 1'01' tl1e property as h price " as required by Section 2:26.

(c) (I) of Hegllhtion Z.
. Failed, in a. Ilnmlwr of instancE's , to disclose the amount of the

down payment in rnoney, and to designate it as the "cash c1ownpay
mcnt." as required by Section :2:2(-)8 (c) (2) 01 Beg-ulation Z.

;3. Failed , in a nnmber of instances, to c1isc.ose the difference be-
tween the cash pricr' ancl t1w totaJ downpaynwnt, and to designate
that diffErence as the nnpaicl balance of cash price ~' as required by
Section 22G.8(c) (;J) of HcgnJation Z.

4. Fai18d. in a nnmber of instances , to disclose the sum of t.he cash
priec, aU charges other than the cash price which arc included in
the HlTOllnt financed bllt which are not part of the finance charge
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and to designate that sum as the "deferred payment price " as re-

quircd by Section 22G.8(c) (8) of Regulation Z.

5. Failed , in a number of instances , to identify respondent Charnita
Inc. as the creditor, as required by Section 22G. 8(a) of Regulation Z.

* By providing in thn contract for seller s retention of the deed to
the. rea.l property untij buyer has made scheduled payments under
t.he contract for fonI' months \ which provision is a security interest
retained by the creditor under Section 22G.2(z) and Section 22G.

(b) (5) of Regulation Z , failed to make such identification together
with all other required disclosures, as required by Section 226. 8 (a)

of Regu1ation Z.
PAR. o. Sllbseqncnt to ,TnJy 1 , 1969. respol1(lents in tJ18 ordinary

course and concll1ct of their bnsineEs and in connection with their
credit sales , as :' credit sale" is defined in Hegulation Z , have extended
rmd are extending to their cHstome.rs a five percent (5%, ) discount
from the stn,tcd pricp of the property in tl1e en' nt they pay for that
property in cash or on or bdol'P- a SPCCif1Cc1 date. Respondents
thereby:

1. Fail to make t.he sepand-e disclosures required by Scction 226.

(0), as amended, of Hcgnlation Z, on the invoice or other evidence

of saJe as required thereby.
2. By failing to deduct tJ1C amount of t.he discount. for the purpose

of computing and diseJosing tl1e cash price , ilS required by Amcnded
Section 226. 8 (0) (7) of Hegulntion Z, fail to state aecuratelv the.
amount of the cash price. as required by Section 226.8 (c) (1) of
Regulation Z.

3. Fail to itemize the amount of the cliseonnt as part of the finance
charge, as required bv Section 22G. 8(c) (8) (i) and Section 226.8(0),
as amended of .Regulation Z and to include that amonnt in the finance
charge when disclosjng the amOllnt of the iinance cJ1a.rge as requiTed
by Section 22G.8(c) (8) (i) of Regulation Z and wl1cn computing the
annual percentage rate, as provide.d in Seetion 22G.8(b) (2) and
Section 226.8 (0), as amended , of Regu1ation Z.

P..\R. 6. Subsequeut to Julv 1 , 19G9 , respondents have disseminated
and are disseminating to prospectiyc purc.wscrs a multi-page bro-
chure which constitutes an advertisement to aid , promote, or assist

directly or indirectly ( xtensions of consumer credit, as " advertise-
ment" is defined in Regulation Z.

By and t.hrongJ1 the 11se of the statement "Up to five years t.o pay
jn said a.dvertisement: respondents h8-ve stated the period of repay-

ment without also disclosing all of the fol1owing items in tennin-

. Added to tbe complaint hy bearing CXRminer s order of April 6 , 1971,
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ology prescribed under Section 226.8 of Regulation Z , as reqnired by

Section 22G.10( d) (2) of Regn1ation Z.
(a) The cash price;
(b) The amount of the downpaymcnt required or that no down-

paymentis re,quired : as appliea,ble;
(c) The number, amount, and due dates or period of payments

schedu1cd to rcpay the indcbtedness if credit is extended;
(d) The amount of tJ1€fina,nce charge expressed as a.n annual per-

centa.ge rate; and

(c) The defenccl payment price.
PAR. 7. Subsequent to .July 1, leGe , respondents in the ordinary

course a.nd conduct of their business and in connection with their

c.rcdit sales , as " credit saJc" is defincd in Regulation Z , have caused
and are causing, their customers to execute a promissory note COIl-

taining a confession of judgement clause (also knmvn as a cognovit
note provision), hereinafter referred to as "the note.

Additionally, rcspondents 11ftve caused and are causing their cus

tomeI'S to execute, an ngreemcnt of sale containing a, provision that
seller shall deliver to buyer the deed to the reaI property four months
aftEr consummation of the creclit sale provided that buyer is not iIl
default on said contract.

':'

Pl1rsuant to Sections 226.9(a) flld 22G.2(z) of the Regulation Z

the note and the agreement of sale provision each constitutes a,
secl1'ity interest which respondents retain in rea.! property use-d 

expected to be llsed by some customcrs as their principal residence.
Therefore, purslHmt to Section 22()9 (a) of R.eg1l1ntion Z, those CllS-

tomeI'S haye the right. to rescind the creclit transaction as provided
therein.

::'

Respondents hnye failed , and are failing, to provide those cus-

tOl1wrs w ith the regnirec1 notice of right to rescind~ in manner and
form specified in Section 22G.9(b) of Regulation Z, in violation of

that section.

PAR. 8. Pursu:mt to Section 103 (k) of the Truth in Lending Act

respondents : a.foresaicl failures to comply with the provisions of Heg-
ulation Z constitute violations of that Act and, pursuant to Section

108 thereof , respondents thereby violated the Federal Trade Commis-
sion .Act.

JIlT. Ronald J. Dolan and JIlT. Lewis H. Golrljarb supporting the
complnint.

illT. LeToy 1V. Preston , O'Oonno1' a.nd P1'eston Baltimore , :Mary-

Janel and 1111'. 11. ThO?1W8 Pyle Gettysburg, Pennsylva.nia for re-
spondents.

. ,

-\(I(led to th(' l:omlllnillt by hearing examiner s order of Aprl1 C , 1071.
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IxrrIAL DECISION BY \V.-\LTER K. BEN"XETT : HEARING EXAl\f1NEH

)L\Y J - l!)T 1

rr.ELI TAnY STATElIEKT

This is a proceedIng brought by the Federal Trade Commission by
comp1aint scrved January 22, 1971. The complaint charges that

Charnita , Inc., a real estate development company, and Charles G.
Rist, one of its offcers , violated the Truth in Lending Act title of
the Consumer Credit Protection Act' and the regulations issued

thereunder 2 and hence the Federal Trade Commission Ac1.
By answer filed Febrnary 18 , 1971 the corporate respondent ad.

mitted substantia.!ly all of the allegations of the complaint, except
that it denied that any purchasers of real estate from it "' ere entitled
to recision because the land was not purchased for a horne; the indi-
vidual respondent admitted t.hat he was an offcer of the corporate
respondent but denied the other allegations of the complaint. Several
affrmative defenses were interposed 1n the anS'i';rer alleging: that the
Jots sold were not intended by the purchascrs to be used as principa1
residences; that the alleged violations were unwitting a.1d had been
corroded; and that no right to grant certain reJief had been delegated
to the Comlnission by the Act.

A public prehearing conference 'ivas held on February 26, 1971.
During the conference the parties agreed that: (1) there were no

iSS11CS of fa.ct regarding the COrpOl'fl t.e rCspC)l den t , except regarding
the pnrpose for which properties were purchased and its action to
comply with Regulation Z after alleged violations ,vere brought to
its attention; (2) the only issne of la,f related to the last three
paragraphs of the proposed order annexed to the cornplaint. It was
also a,greed that the individual respondent should reconsider his

flllswer. A timetable was set up for discovery in the event the inc1i-
yidnall'Bspondent decided not to fi1e an answer which paralleled that
of the corporate respondent. The initial hearing and subsequent. post-
hearing procedures 'iverc also schednled.

Complaint counsel scrved respondents ' c011nsel 'ivith a. fotioll to

Arnend the Complaint a fe,w days prior to the scheduled formal
hearing held :.farch 16, 1971. Responc1fmts at the hearing consented

to the amendment on condition that tlw:,- be granted until l\Inrch
, 1971 , to answer the amendment and to introduce any evidence

115 V, C. 1G01 et 8eq.

"Hrg-ulntio!l Z. 12 C. H. 220 , h l1e(1 by t11e FellenJ1 Rr"f'I' H' HOi!nl315 n. s.c. 41 , 4,).
t Prehellring Orcler Xo. 1 (jilted Febnlnry 26 , 1971.
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demned necessary. Thereupon the complaint was amended as re-
quested:l and a stipulation agreed upon by the parties \vas incorpor
ated in the record as ex 1 and the exhibits refe.rred to therein were
aJso roccived in evidence ('II' 18- 21). The hearing was Own ad-
j ourned.

On Iarch 25 , 1971 , respondents filed their answer to the a.mcnded
complaint in which they deny that the provisions of the agreement

eonstitllte a security interest or that any purchaser is entitled to t.he
right of recision by reason of the use of a note or the contra.ct or
either of them. Th( anS'VC'T repeated the original answer in other
l"espccts.
On JIarch 26 : 1971 , the hearing recollyened and an amendment to

the stipn1ation (CX 1) was incorporated in the record (Tr. 27).
Thereafter, the hearing was concluded and the record closed (1'1'.
27). Findings , conclllsions and briefs werc filed April 14, 1971 , and
comments t.hercon April 2;-\ 1971.

lL\S1S FOH DECISIOX

This decision is based

flnswer, the stipulations
pllrsnant tlie.reto,

The hearing examiner has stndiecl the proposed findings, conc111-

jons Hnd order submitted and the briefs fiJed. All findings not
adopted in t.('rms or in snbstancc arc denied as irrelcvant , immatcrial
or erroneous. The fol1owing arc the findings of fact, reasons for

deeision , conclusions and order.

solely on the admissions contained in the
of thc parties and t1w exhibits recei,"

F1XDIXGS OF L\CT

1. Hespondent Chnrnita : lnc. \ is a. corporation ol'ganizcd : existing
and doing business under and by virtue of t.he laws of tJ18 State of
Pennsylvania : with its principal offer. and p1ace of business located at
Route L Fairfield , Pennsylvania. Charnita: Tnc. \ was original1y 97
percent owned by rr,spondcnt Charles G. Hist and all directors, sayc
one , were empJoyees. Tn October 1 )70 , an independent boftrd of direc-

.' T1H' nInrmlment

, ,

unong ot1l!.r mal tel'S !1(ldE'(l :,llpg'ations to I'lirflgrflIJ1ls 4 anrl 7 of
tJj(; complaint that tlH' el1t r:ontl'act IlIovillp(l for tlJe retention of the (h'"rl for
4 n;onths nfter Con 111l1lntjon of t1Jo' snle i1ull its (leliypn' if the huyeT wns not in
rlrfrwJt , (s!'!. orrlcr fljprj April 7 1:171 . c'ollflrmi1' f, orrIN on OJe 1'('('01"1 (1'1', 16).

6 Tilt' followjng abhre\'iqJJol1s will llPtjmf'S 11el"l'flf1pl" Ill' sc(lc.-Co1JpIflJnt
Answ!'!"
RtipultjoJj

eX-Commission Exhibit
HX-. R('spolldellt;; ExlJil1it
T1', Tl'nll r)'il)j



898 FEDERAL TRADE CO:vIMISSIO DECISIOXS

Initial Decision SO F.

tors was elected. I\espondent Rist whose stoek was diluted to 62 per-
cent in 19G9 , trusteed SO percent thereof in N ovembcr 1970 (CX 1;
RX1).

According to respondent Charnitn, s annual report : its sale of bnd
in the fiscal year 1970 amounted to 84 280 747 and it had contracts

receivable in the amount of $1 723 474. As of September 30 , 1970

325 000 of the net receivables lmd bccn pledged to banks as col-
lateral on lOHns amounting to $006 910. The sales ilgure reported in
elu(les sales "\d1Cl'C a downpaYllenL of 10 percent of tJw sale price
was rcc:eived (CX 7 , Consolid"ted Balance Sheet, Consolidated State-
ment of Operations and K otes 2 and 3) .

2. Respondent Charles G. Rist is president and a member of the
board of directors of the corporate respondent. Prior to October 29

1970 , he formulated , directed and controlled the policies , acts ,md
practices hereinaftcr set forth. IIis address is the same as that of the
corporate respondent. Respondent Rist is beneficial owner of some

G2 percent of the stock of the corporate respondent and previously

owned 97 pcrcent of it (eX 1; RX 1).
3. Respondents are now ~ and for SOIne time last past haTc been

engaged in the advertising for sak and sale of real property to the.

puhlic (CX 1).
4. Since July 1 , 10m\ in tJ18 ordinary conl'se and condnct of their

bnsiness as aforesaicl , respondents l'egn1arly extend, and for some
time last past have regularly extended , consumer credit as " eon-

sumer credit' is defined in Regulation the implementing regula-
tion of the Trnth in Lending Act , duly promulgated by t.he Board
of Governors of thc Federal Hesene System (CX 1).

;")

. Snhseqllent to JuJy 1 , 196 , respondent , in the ordinary conrse

and conduct of their business and in connection with their credit
sah' , as "credit sale " is defined in R.egulation have cansed a.nd
are causing their customers to execute promissory notes and agree-

ments for sale, hereinafter referred to a.s the "contract." By ancl

through the use of the contract , respondents:
(R) Failed , in a number of inst. tlces, to de.signate the amollnt of

the c.ash price for the property as " eash price " as required by Se.ction

226.8 (c) (1) of Regulation Z.
(b) Failed , in a number of instances , to disclose the amount of the

dO'inpayment in money, and to rksignate it as tbe " cash downpa.y-
ment " as required by Section 22G. 8(c) (2) of Regn1ation Z.

(0) Failed, in a number of instances, to discJose the diflerence

between the cash price and the total do npayment~ and to designate
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that ell flerence as the "unpaid balance of cash price " a.s required by
Section 22G.8 (c) (3) of Hegulation Z.

(cl) Failed , in a number of instances , to disclose the sum of the
cash price , all charges other than the cash price which are included
in the amount financed but. which are not pa.rt of the finance charge
and the finance charge , and to designate that snm as the "deferred
payment price " as required by Section 226. 8(c) (8) (ii) of Regu-
lation Z.

(e) Failed , in a number
as the crc(litor as required

of instal1ces~ to identify Charnita, Inc.

by Section 22G.8 (a) of Regulation Z.
(CX 1.)

In the promissory note (CX 4B) the fol1owing lnngnage appears
in the fl11thority to confess judgment "provided hmvever that fll1 ren.l

('SUlte used or expected to be llsed as the principal residence of the
l1ndersigned sha1l he exempt from t,he, lien of a confessed judgment
hereunder." In the Agreement of Sale the follmying question apppars
with spaee for a Yes 01' X a answer. " Do you expect to use this lot

YOlU' principal l':sidrncc F. (CX 4.
6. SubseC)uent to .Tnly 1 , 1969 , respondent.s in thc onlinariy eOll1'Se

and conduct of thcir business and in connection with their credit
sales, as "credit sale" is defined in Hegulation Z , extended to their
cnstomrrs a Ii\'; percent (is percent) discount from t.he stated price
of t.he property in the eyent they pay for that property in cash on
01' bdore a specified date. He.spondents thereby:

(a) Failecl to 1na1\0 the separate disclosures rcqnirec1 by' Section
226. 8(0), as amendE'c1 , of Regulation Z , on t.he invoice 01' other e\'i-
denc.e of sa1e as rCfluired thereby.

(b) By failing to de,duct the arrlol11t of the discount for the pnr-
pose of computing and disdosing the cash price ) as reqllired b

menclec1 Section 22G.S(o) (7) of Heg111at1on Z , failed to stair accu-

rately the arr0lUlt of the cash price, DS required by Section 22G.

(c) (1) of Hegulation Z.
(c) Failed to itemize the amount of the disconnt as part of the

finance charge, as required by Section 22G.8(c) (8) (i) and Section
226. 8 (0), as amcndt:cl , of Hegulation Z find to include that amount
in the finance charge , \yhen disclosing the amount of the f-ml1cc
cllflrge as l'e.quirecl by S('dion 22G. 8(c) (8) (i) of Regn1ntion Z ilHl
when compnting the nnnnal percl'ntnge rah : as proYic1ec1 in CCtiOll

226. 8(b) (2) and Section 22(j. 8(0), as ameJ)clccl of Hegulation Z.

(CX 1.)
7. Snbserlucnt to .July L 19()!) , respondents disselninatc(l to prospc('-

tiye purchasers 11 11l1lti-page brochure accompillied by a Jetter. T
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brochure constituted an advertisement to aid, promote: or assist
directly or indirectly extensions of consumer creclit as "advertise
ment" is defined in Regulation Z. (CX 1.

8. By and through the use of the statement "Up to five years to
pay" in said brochures (CX G), respondents stated the period of re-
payment without also disclosing all of the a.pplica,ble items in termi-

nology prescribed lJ1der Section 22G.8 of Re.gulation Z , required by
Section 2 10( d)(2) of Regulation Z. (CX 1.

9. Subsequent to July 1 , 1969 , some cust01ners have purchased and
do purchase lots on credit from respondents with the intention of
building a principal residence thereon at some future date (CX 1).
The corporate respondent's sales brochure on its cover clescri'bed the
property offerp,cl as "A Residential a.nd Recreation Community.
(CX 6.

10. Subsequeut to .July 1 , 19G9 , and prior to Iareh 20, 1970 , in
connection with their credit sales : respondents have caused their
customers to execute and de1iver to respondcnt Charnita, Inc. , a

promissory not.e containing a confession of judgment cJause, as

represented by ex and CX ;3. (CX 1.)
11. From .July 1 , 19G9 , through March , 1970 , approximately 470

customers purchased property from respondent. Charnita, Inc. on
credit (CX 1).

12. SUbscrplent to overnber : uno , as provided in the Agreement
of Sale (eX;)), when it customer finances the purcha.se of real prop-
erty through Charnita , Inc. : by the execution of a promissory note
eharnit.a Inc.. shall make, execute and deliver the deed fDl" such
reaJ property, four months from the date of said agremnent, pro-

vided that buyer is not in default. on the note. This provision docs not
lppeaT on the same page as the TrutJ1 ill Lending discJosure st.ate-
ment (CX 1). The Agreement of Sale (CX .0) r.ontains no represen-
tation tha.t the lot is to be ll ecl or not used as a residence but the
promjssory notc contains the following proviso in the clause author-
izing a confession of judgmc11t: "provided however that all real
estate used or expected to be llsed as the principal residence of the
undersigned shall be cxcrnpt from the lien of confessed judgment
herennder." (CX 5 , 5c

,,.

REc\80XS Fon DECISIOX

Since there are not factna1 questions oJ credibility because this
record is based entirely on a stipulation rmc1 on tIw exhibits intro-
cIucec1 ill connection with the stipulation~ t1w hearing examiner s task
in expressing his reasons js largeJy one of stating his opinion eon-
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cerning the impact. of the far:ts and applicable law and the terms
of the order.

At the outset the problem is whether or not respondent Charles G.
Rist, the entrcprcneur of rEspondent Charnita and originally the
owner of substantially all of the common stoek , should be held inc!i-
vidua.lly as well as an oflicer of the corporation. For almost the entire
period under consideration , that is from .July 1 , 19G9 until October

, 1970 , it was stipulated that respondent Rist formulated , directed
and controlled the policies~ acts and practiu;s of the corporate
respondent including the acts and practices set. forth in the baJance
of the stipulation. lIe signed the lEtter accompanying thc respond-
ent's ad\-ertising brochure and until the indEpendr,nt board of dircc-
tors was selected late in 1970 , he presllnably controlled the board

of directors which consisted, save for an aceountant, entire.ly of
employees of the company. At the time the complaint was served

hie stock interest had been substantially diluted , he had trusteed his
stock (for wl1at purpose we have no information) and an independent
board of directors was in control. The corporation is a substantial
one a.lt.hough its assets are hea ,,-ily pJcc1ged and there is no indication
that it will be dissolved for the pnrposc of avoiding the order. How-
vel\ since .the corporate respondent is dependent npon c.ontin11ec1

financing and therE 'werc cont.inuing violations for a long pcriod of
time under t.he individual respondent's direction and contl'ol ~ it
appea.rs to the hearing examiner that the ordeT should include
respondent Rist as well as the corporate respondent.. This opinion
is reinforced by counsel's decision to St.ipll1a, te the facts rather than
to litigat.e t.he question; hecanse , in t.he stipulation t.he acts described
ae the basis for the vio1ations a.re described as t.hose of respondents.

The next serious question is the authority of the FcdeTal Reserve
Bml.rd to make its rulings under H( glllation Z. This hearing examincr
considered substantially the same problem in the matter of Zale
Corp. Docket No. 8810 C78 F. C. at 1223-1224), and reached the

conclusion t.hat if the regulations WEre. designed to implement the

underlying intent of the Act , then clearly the Fed(' Tal Hesen"e Board
had the power to promulgntc thenl and its l'egnlations m11st be
meticnlonsly observed. Since thE Za7e matter is before the Comrnis-

sian on appeal a.nd jt hns published no decision as yet. , the hearing
examiner adheres to his position taken in that case.

The third serious qnestion deals with the power of the Commission
in 1971 to grant a right of rrcisioll to a pllrC!H1Ser who may have
bought his pl'opel'ty right after the. efiectivc date of tll( Truth in
Lending Act, tlult is sometime in .Tuly of IDG9. The language of
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the Act and of the regulation, Section 226.9 which gives the right
of recision for three business days fr0111 the date of consnmmation

of the transaction "or the date of de1ivery of the disclosures required
under this section ~ whichever is later :' make it dear that the right
of recision continues to the date when the disclosures are Tnade and

three days thereafter. The c1ise1osure of the right of recision being
one of the disclosures reqnirec1 : the regulation seems to be very

dear on t.his subject.
Thus, wherever the right of recision aHa,ehes, it continnes for

three da.ys after the notification of the right of rccision is supplied

t.he purchaser as well as a1 the other disclosures. Having been re-
quired to make such a disclosure , respondents continue in violation
of the Act and the regulations until they lun e Inade it.

Some practical problems are 1ikely to OrCHl' but these can be
avoided by the form of the order ,,' hich has been chnnged from the
form proposed. Thc fi,rst practical problem that comes to mind is
that the,rc must be some proyision for notification by the PU1'o.11,15e1'

to the seller of the fact that he intends to use the parcel of land

purchased for the purpose of a pl'inc ipal phce of residence. For 
time rcspondents provided for such notification in the agrecrnent of
sale. '1hns, as to these purchasers respondents cannot now claim

that they did not knO\'I to whom they were required to send out a
notiee of recision. At a later timc : respondent.s changed the form of
their agreement and did not provide for any such notifwation. Be-
cause of the change and in order that the right may not hereafter

be confused because of confusion concerning tIle intention of the
parties at the time the sale is Inac1c : it seems thnt the order should
provide that tl1e seneI' require notification to be given by the pn1'-
cha,ser at the time of signing the contract as to his intention , so that
notiee of the right of reeision can be given if the property is intended
for u::e as a resic1encp,. To the extent t1utt i,he corporation has a record

and it is a corporate rrcord rather than that of the individual , the
corporation should be required to cease remaining in violation of
(he Act by deli voring the a.ppropriate notice of recision to owners
of property from whom it has obtaincd a security intere.st. This wi1
mean an examination of a1l of the sales agreements on credit since
Tuly 1069 , a determination of whether the papers shmv tlwt f1 security

interest was retained and a determination of whether therc \"1(15 noti-

fication by the purchaser that Jw. int(;nc1ecl to use the propert:,' as a

principal place of residence. If t pf1rtic.lllar papers fail to disclose
t11f1t a, seClH'ity interest was retain('(1 or to be retained; then , of conrse
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t.he notice of rr,cision was not required and none sJlOuld hereafter bE'

required. The order shonld not require 11 notice of recision where the
facts were not clear. If it did , disgruntlcd purchasers would be
tempted to clainl an intent they never had.

Another practical problem conc.erns persons \\-ho have sold the
property afte.r paying the entire purchase price. It would seem to
the hearing examiner that since the Act was intended to protect the
home owner who \'ilS purcha.sing his home on credit with a security
interest reserved that the right of recision is a personal right of the
original o\'ner and is not transferred to a subsequcnt purchaser. It

seems to this examincr also that when the promissory note expressly
excl11des a lien on the property to be used as the principal residence'
of the pnrchaser, there wonld not be a security interest on that home
and it \vOLlld not be within the tenns of the Act. On the other hand

, as respondents seem to admit , there is a lien for the purcl1ase price
nntil the delivery of the deed arising by reason of a contract (see

respondents ' findings of faet and conclusions of Jaw fied April H:
1871 , page 22), it would 6eem clear that under the present agreement
which calls for delayed dl Ji\'eTY of the deed there is retention of a
spcurity intErest for a period of four months. Hence, the notice of the
right of recis10n should have b( en given.

The final qucstion deals with the right of the Commission to re-
quirc t.hat respondents now place themseJves in a position of com-
pliance with the Act and the regulations. In the proposed order this
is conchec1 as an affrmati ve obhgation. An identical effect, however, is
sccured by amending the order and reqniring the corporate respond-
ent to c( asc remaining in violation of theAc. by delivering the notice
of recision it was originally required to deliver. This port.ion of the
ordcr has been further amended to lillit it to the corporate respond-
ent a,nd to cases where the c.nstomcr not.ified the respondent that
he expected to nse the property LS his pl'inc1pal place of rcsic1ence.

There is a further statemcnt that this portion of the order shall not
apply to cllstorners who have sold the propert.y purchased. It seems to
the hearing examiner that the Federal Trade Commission ha.s ample
power to require that the respondent cease violating the act and that
this 1S all .that the order following prescribes. For the foregoing
reaS011S the following conclnsiol1s and order a.re made.

CO:-;(' JXt'1\));f;

1. The Federal Trade C011mis81011 has jnrisdict10n oyer tJ1e respond-
ents anel the subject matter 01 this proc.eeding.

"'7- SS:J-78- :'jS
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2. Respondents have violated the provisions of Regulation Z and of
the Truth in Lending Act title of the Consumer Credit Protection
Act (15 L. C. 10G1 et seq.

3. The fol1owing order should issue.

ORDER

It i8 ordered That respondents Charnita , Inc. , a corporation , and
its offcers , and Charles G. Hist, individually and as an offcer of said
corporation , a,nel respondents ' agents , representatives and employees
directly or through any corporate or other device : in connection ,vit.h
any consumer credit sale of real property or in any advertisement
to aid , promote , or assist directly or indirectly any extension 
credit, as "credit sale" and Had vertiscmcnt" are defined in Regulation
Z (12 CFR S 22G) of t.hc Truth in Lending Act (Pub. L. 90-321 , 15

C. 1GOl et 8eq.

), 

do forthwith cease and desist from:
1. Failing to use the term "cash price" to designate the cash

price of the property which is the subject of the transaction, as

required by Section 22G.8 (c) (1) of ReguJation Z.
2. Failing to disclosc the amollnt of any down payment in

money as the "cash dO\ynpayrnent " using that term , as required
by Section 22G.8 (c) (2) of Regulation Z.

3. Failing to disclose the difference between the cash price and
the cash downpaY111ent using the term "unpaid balance of cash

price " as r"'uired by Section 226.8 (c) (3) of Regnlation Z.
4. Failing to c1i c.ose the S11m of the cash price, all charges

othcr than the cash price which a.re included in the amount
financed but wJlieh are not part of the finance chargc and the
finance charge , using the t.erm "deferred payment price " as
required by Spction 220. 8(c) (8) (ii) of Hcgulation Z.

5. Fai1ing to identify respondent. Clw.rnita , Inc. , as the ercd-
itor, as required by Section 22G.8 (a) of Hegnlation Z.

6. Failing, in corllcction with any offer of a discount for
prompt payment , to make the separate disclosures re,quirc(l by
Section 2.26.8(0), as amended , of Regulation Z: on the invoice

or other evidence of saJe, as rcquired thereby.
7. Failing, in connection with any offer 01 a discollnt for

prompt payment , to exclude from the amount of the cash price
the greatest 1tlnOlmt of discount lor prompt payment of which
the customer may a vail himself under the tenns of the oiIer
as l'e'juil'l'c! by Section 22G. 8(c) (1) of Regulation Z.

8. Failing in conneetion with any ofter of a discount for
prompt paYlTJcnt, to itemize the amount of the discount as part
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of the finance charge, as required by Section ZZG. 8(c) (8) (i) and
Section ZZG. 8(0), as amended , of Regulation Z, and to includc

that amount in the finance charge as required by Section 2.26.

(c) (8) (i) of Regulation Z and when computing the annual per-
centage ratc , as required by Section ZZG. 8(h) (Z) and Section
ZZG. ( 0 ), as amended , of Regulation Z.
9. Stating in any advertisement the pcriod of repayment

without stating all of the following items , in the manner and
form prescribed by Section 226.8 of Regulation Z, as required

by Section ZZG. lO( d) (Z) of Regulation Z:
(a) the cash price;

(b) the amount of the dO'Inpayment required;
(c) the llumber amount and due dates or pcriod of repay-
ments scheduled to repay the indebtedness;
(d) the amount of finance charge expressed as an annual pcr-
centage raie; and
(e) the deferred paymcnt price.

10. Failing, in a.ny transaction arising ill the future in which
it customer has the right to rescind as prm'ided in Section 226.

of Regulation Z, to provide the customer with the notice of right
to rescind , in the form and 111anner provided in that Section prior
to consummation of the transaction and in connection therewith
to provide a qnestion seeking a statmnent in \vriting designating
\"\hether or not. said customer expects to use the lot as his prin-
ci pal place of residence.

11. Failing, in any consumer credit transactjon or advertise-
ment, to make all disclosures determined in accorda.nce with
Section 226.4 and Section 226.5 of Regulation Z , in the manner
form and amount required hy Sections 22G. , 22G. 2ZG. and
Z2G. 10 of Regulation Z.

12. Failing to dclivcr a copy of this order to cease and desist

to all present and future employee.s or othcr per..ons engaged

in the sale of rcspondents ' real property or in the creation of any
advertisement therefor, and to secure from each such empJoyee
or other person a signed st.atement acknowledging receipt of said
order.

It is f'1l1'hm' oTdonZ That thc corporflte respondent herein slw.
cease to rem:1in in 'i- iolf'.tion of t.he Truth in Lending Act within
sixty (60) days after selTice upon it of this order : by delivcring
noticr. of a. right to rescind , in the manner and form set forth in
Section 226.9 (b) of Heglllntion Z , to each customer who purchased
real property from it in any credit transaction COnSUl11J11atecl on 
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after .July 1 , 1969 , in which the customer notified respondent that he
expected to use that propcrty as his principal place of residence and

in which respondent has retained or acquired or will retain or acquire
a security interest in that property. This port.ion of this order shall
not apply to customers who have prcviously sold the property

purchased.
It is jU1'theT o?'deTed That respondent corporation shall forthwith

distribute a copy of this order to each of its operating subsidiaries

and divisions.
it is fUTthe1' o1YleTed That respondents notify the Commission at

least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution , assignment or sale resulting in the
emcrgence of a successor corporation , the creation or dissolution of
subsidiaries which may a.ffect compliance obligations arising ont 
the order, or any other ch ngc in the corporation which ma.y affect
compliance obliga.ti011s arising out of the order.

It i.s jurthe1' ordered That respondents herein shaJJ , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
fo-rm in which they have complied with this order.

OPINION OF THE CO IlIISSIOX

,JliNE G. 1 07 

l1y IAcTNTTRE OomTn -'doneT:

This matter is before the Commission on appeal from an initial
decision of a hearing exarniner in which it was fonnd that respondent
Charnita , Inc. , a firm engaged in the development and sale of resi-
dential and recreational real propmiy, and its president. , Charles G.
nist had violated the Consumer Credit Protection Act (Truth in
Lending title) j 15 D. C. 1601 et seq. the regulations issued therc-

nUller by the f\ cleral ReSCITC Board (Regulation Z 12 CFH. S 22G),
and thns the Federal Trade Commission Act , 15 1;. C. '1-1. ~1;), Sev-
eral violations of the disclosure provisions of the Truth in Lending
Act were found by the hearing examiner, including failure to dis-

cJose ~ in its credit sales of real property, sneh information as the
amount of the "cash price " the "cash down payment " the "unpaid
ba,lance of cash price " tJ1f: ':deferred paynllnt JJricc' " flnc1 the like.

1n aclclitlOlL the hearing examilwr fOlmd that respondents had failed
to provide eertain of its customers with notiee of their right to

l'eseinc111lLll r Section 22G.9 01 Regulation Z.
rllC only ser (ms issues in (l spllte in tIll nwt.ter heforr. us rcLli"e to

respon(lc'nts : obligation to ;2in' certain purchasers an opportnnity to
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rescind the agreement between them anll to provide them with notice
of their right to do so.

Section 125 (a) of the Consumer Credit Protection Act (hereinafter
rderred to as the Act) provides that:

* * '" (IJn the C:l..e of an)' consnmer credit transaction in which a security
inlerest is retained 01' acquired in any real property which is nscd or is ex-
pected to be used as the residence of the person to whom credit is extended,
the obligor shnll have the right to rescind the transaction until midnight of
the tlJird lHlsiness day following the consummation of the tranSftction or the
deli\' er:v of the disdosure required nnder this section and all other material
di:;dosnres required under this cbapter, \vhichever is later * * *

It is apparent tl1Er ?fore that respondents ' ohligat.ion to give notice
of a rif!ht to rescind , depends . as a thmsholcl matter, npon "whether
the c onfession of judgme.nt eJanses retainr.d by respondents in thejr
contracts of sale arc seeurity jnterests subject to the rjght of re-

CISlO11.

Complaint connsel rely on the regnlations promulgated by the
Board of OO1''1'nors (heillaftrr referred to as thc Board) and on the
Intc' rpretntions issued by tlH' Board ,yhieh speeifieally include eon-
fcssions of jndgment arnong the. class of interests gidng rise to re-
cision rig"hts nnllrl' Section 125 (it,

) ,

2 Respondents argne, hO\V8V8r

that by thus defining or expanding npon the definition of security
inten sts , the Hoard f Go\'ernors h s excccd( d its statutory anthorit)T
and : thercfore, that respondents ' retention of confessions of jlldgnH:nt
did not mnke them subject to the requirements of Section 125(a).
InnslllUcJ1 as H,egl1lation Z and the Intcrpretations of the l'egula~
tions clearly make confessions of judgml'nt suhject to recision re-

1 The e :JIllJner , appnl'entl Y througl) Inadvertence, omitted In his order a 11ro\ lsion
correeting an additional disclosure violation , respondents failure "to identify Charnitn
Inc. IlS a creditor as required tl;1 Section 22(),8(a) of Regulation Z. " Initinl Decis!on

f' :-DU, Filll!ing- 5(e). 'rhe onler \\il lic JllOdifinl to iJlcl!H1e an appropriate prubilii-
tion of f1.lrt11er snell violations.

2 Section 226.2 (z) of Regulation Z defines security interest as: "any InteJ'(' 1: in

111'1'P(,1"I ;- whJeli C\ln' S pa mcnt or performonc(' of an obligation. Tll! tf'rl!J inr:ilHle

.. 

. eon ('llsual or confessed liens whether or not recorded , . .. * Scction 22G. 20:; of

tll(' Fp 1 J:p"erH' n0flJ'I' illrpr:J1' l':lt;Ull" flil'iler ()pfhw 1111' intpJ''

j"(':'

Ci"f'(l to in thp
tntlltr"S :

l)mler % 22Q,2(z) ' sccllrity interest' is lletin!'l1 to Include con;t' se(l Jiens whether
OJ' not l ccoj"1('(1 flnl1 , irJ genpral. to IIJdnrle an ' interest in p;' operty- which secure pay-
rue\Jt 01' perfoJ'mnllce of an obligfltiOJI * . .

Tn somc of the; Statt's , cOl1fe sioll of jlHlg-Illent clanses or cognoYit prolision are
lawful anrI make it po ibie for t11e 1101(lrr of nn obligation containing- llch cla\l e 01'

pl"O\- ion to reeonj a lien ou pro!wrtr of the obligor simpl \' 11'- rp(:on1ntiOJl euin- of
ju(1gmf'nt: the olilfgor is aflon1l' ll no OjJportllnit . to entcr fl r1efc.nse flgninst such actlon
prior to entry of the jlHlgnlent.

Since confession of jlH1gmE'nt clansE's anci cagnollt IJrolisions in sneh States hiLve
t11e effect of depriving the obligor of the rig-ht 10 11( notified of fl lWll(l!llg nciion ant1 to
enter a deft'Ilse in Il ju(1icilll procf'eding /)efort; jurlgmpnt Il!!:\ be entered or rpconled
flgninst him , S\l('1! clausf' s aTH1 pro\"j ions in tho e States n!'' sccnrity interests 1111(1('1' 

22fi. 2(z) and for tile j1111'jJOSes of % 226. 7(a) 7. % 226- Slbl 3 , anti 22(;,1

. '

hls is the

ense pven if thr .ilH1gment ('unBoi. h(' PlJteJ'f'l until nIter a r1efault b . tJJe obligor.
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quirements of the Act, we conld dismiss this aspect of the complaint
against respondents only npon a finding that the Board exceeded its
authority.

Under Section 105 of the Act , the Board is anthorized to promul-
gate regulations " to carry Ol1t the purposes of" the Act. ,Ve bclie'i'
that Scction 125(a) was intended to provide and guarantee a cooling

off period to pcrsons ent('ring cont.racts carrying particnlarly high
risks. Specifically, the purpo e of the legislation was to insure that
purchasers entering certain types of agreemcnts under which they
l'isked to Jose their dwellings, shonld they default , would haye a
reasonable opportunity to consider the risks and to weigh the mcrits
of subjecting t.hmnsehes to them. Confession of judgment clanses
hy depriving the obligor of an opportunity to enter a defense in an

flction against him, reprN:cnt t.he type of risk which, under the

st.atute, an obligor is entitled to consider for three days "\vithout being
bOlllrl. It is the type of risk which , under the Act, gives rise to the
right to rescind; and it is our view , therefore, that by inc1uding
confession of judgment clauses in the category of interests subject
to recision rig.hts , the Board 'ias 'iell within its St11tU1:01')' mandate
to pre.scribe regulations which effectuate the purposes of the legis-
Jation.

Comrnlssionel' Dennison in his separate statement , and rC'spondents

1n their argnmcnt before the, Commission 11a ve taken t.he po ition
howc\c , thf\J the BOf\rd further exc( edC'cl its statutory authority by
making rescindable tnllsHctioTls in ,vhich no present security interest
is retained bnt 'ihieh may result in the fl1tllre creat, ion of a security
interest. It is arglled that the respondents herein will obtain an
interest in the propert.y of the. obligors onJy llpOll the happening of
a. futurc ancll111Certain event and , therefore. that the contract between
rcspondents and t.he obligator is not a "transaction in which a
secllrity is Tetcd1 ed OP acquired.

': 

Commissioncr Dennison further re-
fers to N. O. Freed 00. , ll1C. lJomy7 of ()(n' cr)lo')s, CCH Consumer
Credit Guide, Par. BD.3:JG (W. D. Y. J071), which found that the
Board has ex('('('ded Hs anthority by inclnding certain mechanic
liens funong those which gin: rist' to the right to rescind.

,Ve note tlt the ontsrt t,htlt confessions of judgment , which the
Board has defined as C'(,1l'ity interests for thr, pnrposes of the Act
are retaillec1 at the time of and as part of the consideration for the
transaction. ,Vhile it is truc that. fl5 with other secnrity interests
certain events may be nrc.essary to perfect. the interest and tD reduce
it, to judgment- i. I'C'cordat1on. c1cfnlllL a suit, by the creditor
indgrnent confessed. etc. the confession of jndgment/secnrity inter.
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Gst exists at the time of the tra nsaction and 1.oitlwnt the OCClll'rcnce of

these subsequent events.
Furthermorc we feel that the l?rp.eJ decision is not dispositive

of the issue presented herein. ThE' confession of judgment which con-
stitutes the security interest retained by respondents in its tran-s-

a.ctions is distinguished in sevcral important respects from the
mechanic's liens deaJt with in i'eed. There tbe court noted that if the
Board was correct in making mechanie s liens subject to rccision

requirements:
All of the plaintiff' s contracts \\' Quld be resciudalJle by the obligor without

restriction because of the likelihood that a security interest ()o1d(l be acqulred
in the future uy subcontractors, rnatel'ialmen or others not ureditors under

plaintiff' s contracts, Even though pla-inliffs Il/fuht effectIvely waive all lien
ights preseut or future, their contracts are stil n scinclab1e uncleI' Ltlw Hegu-

lations) because U1ere is a 1ikelilOocl that a security interest win be acquired
in the future by others not ere (Ii tors uncler the contract. Such a rcsnlt was not
contemplated under the provisions of Section 125 (a) of the Ad. That much
of the regulation pertaining to securit.y interests tlwl: wil be retnined or
acquired is beyond tbe Board' s power and is fin invalid implementn tion of

125(a) ,

,:' * . .'

l'hat liens which ma;\' come into existen(;e in the fnture by
operation of 1aw, sueh as mnteria1mens nn(1 mechanics hCllS , ,"H re not intended

to com(' \\"ithin the scope of Section 125(a), ,.,rems c1enJ" from 111e langunge of
the section which provides thnt the exercise of the rigl1t to rescind voids ;;any
security interest: given by tllE obligor. An obli.ror docs not oire or a8sent to a
mcchanics or a materialrnc118 lien. It arises by operatIon ot hW; , even (lOGinst

the nb/.gor s 1j)i.hes 

" " *

. A meclwnics or a materif\lmens lien is not one in

(',

ri, tCiiCc nor is it creatpd l) . mutual cOllsent " 

In contrast , the secnrity intercsts-confe.ssion of judgments here-
are held by t.he creditor in tlw, transaction , arise by ll11tuol consent of
the p lrties and , as previously cliscnssed. do not arise in the fut.ure
Jmt. exist at t.he t.ime the transaction is C'onsnmnwt.ed. These security
interests , tlH'relore. are not the type consic1erul h T the court in Freed;
f\,nc1 they do trigger the rescission rig11ts of Section 125 (a).

Hesponclent chims tJwt even if confrssions of jndgnlent are see11rity

intcrcsts subject. to Sedicm 12:)(a) t.hc-' obligors ' rescission rights have
been extingni!3herl by l'esponclr 'l1ts ' snbse, qncnt 1;\,11\"81' of any sccnrity
int(Tcst in resiclentiaJ propert . Respondrnts furthcr argile that if
tl1e CommissIon wcrE' to order thrm to pro,- ic1c a tJ1rec- clay rescission

period and notice thereof to obligors. it. would be creating illl(l im-
posing npon rr.spondcnts obligations \,hich do not already exist nnde,
the J a\y, \V E', disagre

TheAet proyidrs thnt fl pllrcJHl eT will 11fl\-e the right to rescind

for three days from the' tirnc noti( e is rc;C'cin'd prm'ided that in 1he

l1nc1erlying transaction a security interest is rrlf,ined in his n.'sj~
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deuce. Such an inter2.st "as retained in tl1js matter, and the pur-
chaser s right to rescind and to notice' arose at that time and could
not subscqnently be extinguished until three days a.fter he had rc-
ceived notice of his Seetion 125 rights.

Our order , which will require respondents to give notice of that
right. and wil1 enable purchascrs entitled to sllch notice to rescind
t.he tra,nsactiolls , is not based on a technieal reading of the statute,
as rcspondent would haye 11S believe , but is based on our belief that
this is the best method by which to restore to these obligors rights
to which they w( re ent.itled uncler the statute and to correct the
injury they may have. sustained by being deprived of t11ese rights.
Although these obligors no longer are threfltened with tl1c possibility
of foreclo mre on their rcsi(h ntial propC:l'ty, snc11 a threat did exist
for the period between the time tJ1ey signed the agreement containing
the confession of judgment and tlw time that respondents 'Y:lived

their se.curity inte,rest. During thnt t,ime. an obligor ach-isecl of his
right to rescind might haTe ehosen to trrminate the agreement. 'Ve
must assnme howl2\"er , that withont notice such an obligor was un-

nvare of his rights; and in these circumstances it is possible that an
obligor mil)' haTc continnecl to meet his obligations under it contract
he wonld 1,""e preferred to rescind in the Jear that shon1cl he de-
fault , judgment would be executed upon his property. The potential
for this type of injury is tll€- result of respondents' failure to comply
with the requirements of tlH Act , a. faihll' G which was not cllred by
their subscqllent wai\"er of security interests in the residential prop-

erty of purchasers; anel , therefore, respondents will be required by
Ollr order to give notice of the right to rescind t.o t.hose pllrchas
qualifying for snch notice nnc1er the Act.

Respondent, Charllita Inc.. a Pennsylvania corporntion with its
principal offce and place of business located at Fairfield , Pennsyl-
vania , is engaged in the busin85s of selling land for recreational and
residential homesite pllrposes its sales for fiscal uno amonnting to

280 74-7. A number of its sales aTe credit transactions , its contracts
recciva,ble amounting to 81/128 474 in 1870.

Sl'ction 226.9 of Regulation Z, issned by the Federal Rescn'c Board
pursuant to the Truth in Lending Act , provides that., with certain
exceptions not appJicflble herc~ nny purchaser of ,real estate shall
have a three-chy right to rescind tJw, transaction where : first, it is a
credit transaction in ""hich a security interest is or will be retained

or acquircd : by the sl llcr and where , secondly, the property "is llsed
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0'1' is expected to be used as the principal residence" of the buyer.

From .July 1 , 19G9 (the effective date of Regulation Z) through
fnrch 20, 1970, appraximately 470 customers purclmsed property

fram Charnita on credlt. In an of these credit sales , and in others
madc since .July 1869 except for thase consummated between :March
20 and N oycmber uno , respandents retained a "security interest"
in the praperty in the form of pramissory notes containing confession
of judgment clauses or retention of the deed until a specified number
of installment payments had been macle. Because respondent Char-

nita sells botJ1 nr:eatlonal and residential homesites , however, not
a1l of thCle 470 purchasers bought property which "is llsed or 
expected to be llsed as the pTi.1cipal -residence of the cnstomer (em-

phasis added) a,nd which are thus entitJed to rescind uncleI' Section

226. 0 of Regulation h. The record diBclose5 only that "some" of those
customers satisfy this ': ltse '~ niterin of the regulation some but
not a,ll of Charnita s customers have purchase.d since July 1 , 1969

and do purchase, lots on credit from respondents with the intention
of building a prillcipal place, of residsnce thereon at some future
date.

As to those customers who bought lots from respondents on credit
ince tTuly 1 , 1969 , and who ~ in ac1c1itioJl intended at somB future

time to erect their prineipal place of residence t.hereon , respondents
have an unfulfi1Jec1 and continuing duty to give notice , in accordance
with Section 226.9 of Regulation Z, of thB enstomel's' right of rescis-

sion. Until such notice is given , 1'8,spol1clents a.re thus in eontinuing
violation of the statute. Before snch notice can be given however, the
particular customers entitled to it.-those that hacl the necessary

use" intent at the time of pl1l'chase-,-nllst be, identified.
3 " Section 226. !J-Right to Rescinu Certrlin TransactioDS. (fi) General rule. Except as

otherwise provided in tbis section, in the case of' any credit transndion in which a
Hcurity interest is or wil he retainetl or acquired in 1my real property which is used
or is expected to be used as the principal resiflellce of the cus.torncr, the customer

shall have the rig-ht to rcscind that trllnsaction untn midnight of the third business
day (ftn. omitted) following the date of consummation of that transaction or the llf1te

of the delivery of the disclosures rcquired under this section and all other material

disclosures required under this Part , whichever is In.ter, by notifying the creditor by
mail , telf'gl'am , or other writing of his intention to do so. .. .. ..

(b) KoUce of opportunity to rescind. Whcnever a customer has thc right to rescind
a transaction under parngraph (a) of this scction , the creditor shall give notice of

that fact to the customer by furnishing the customcr with two copies of the notice set
out below , onc of wbich mflY be used by the customer to cancel the tranSllction. .. .. ..

'CX 1. Initinl Decision of the llcnring- e:-i\l!iner (.\In:;. 17. 1!J711 , p. 7 1)1, 80(1
!Jerein).

Sce FiDl1ing Hi of the Commission s Findings as to thc Facts , ConcJusions and Order
illfrll 017

6 CX 1 , 1(9), p. 4. Initial Dcci ion of the hearing exrtminer (1Ilay 17 1(71), 11. 7
(p. BOO hcreinJ.
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The appropriate ,, ay to make such a determination in the first
instance is of course simply to ask the purchaser , at the time of the
initial tl'ansaction thn he intends to use the property as his

principal place of residence either then 01' at. sonle time in the future.
If he SfLY'3 no. then no right of rescission accrues to him; if , on the
other hand : he says :"('8. then he is f2ntitled , under Section 226.9 of
Hegnlation Z : to llotie( of his right. to rest'ind.

Here , howen ~ except. for fL brief period in 1970
7 respondents

failed to make. any such inquiry of its customers at the time the land
\vas initially pnl'chasc'c1. the result being that , if respondents are not
to remflin in continuing violation of the Jaw in this regarc1 a fair
and workable method 1l11 .t be devised for distinguishing those of
respondents ' post- Jllly lDGfJ customers that intended to nse the prop-
erty as their principal place of residence from those t.lHlt did not so
intend. Counsel supporting the complaint proposcs : for example , that
respondents should simply be directed to send aU of their post-July
1D69 Cllstomcrs n, notice informing them that they (a) haye a right
to rescind ij they intended to so nse the property and that (b) they
can cla, im that right by informing respondents , witlyin fonrteen (14)
days , t.hat they in fact had sneh an intent. The argument here is
that unless the custOIlWl'S are told the legal significance of their
ans,ycrs to the inquiry-Hult is , unless they aTe told how their prop-
erty rights will be affected-they may give either casually-considered
or perhaps no answers at all when asked what l1se they intended to
makc of that property.

Hespondents argue , on the other hand , that to inform aJl of its
post- July 1969 Cllstomers that they can acquire a right. to n'scind
by simply signing nn affdavit that they had the intent in question
at the tirne they hong-lIt the property ,,"auld haTe the prnctical
eUect of gi\ ing l right of I''.scission to at least S0110 cnstomers that
are not in fnct entitlcc1 to it. The contention 1S that there are always
fl nmnber of bllY( TS oJ any commodity that, 101' rensons llnreJated to
the Truth in Lending --\ct or an)' other sta.tntc wOl1ldlike to resc.ind
the purchase transaetion anr1 t their money back. To prevent snch
an 11lfair enlargement of tlle number of cllstomeTS entitle(1 to rescind
therefore : respondents argne that fL n:-lrrCJ\H:r form of notice In liSt lw
de'i-ised.
IVe agree that the order provision proposed by complaint counsel

is too broad in t.his regard. Only those Cl1stomers wl10 did in fad
. intend to use the purchased property as a principal place of resi-
dence are entitled to a right of rescission under Section 226.9 of Regu-

'Fim1ing 1;j , note 3. ,"llfJl"n; ex 4
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htion Z and it 'iyould thus be contrary to that regulation to employ
an enforcement pI'oyision that : ill its practio.a1 operation , enableCl
others not entitled thcrennder to receive that right as well. Our order
,vill thus direct respond nts to end their continuing 'i io1ation of the
statute by (,1) first asking each post- July 1 , 1069 customer, in -writing
and in a clear and unambiguous manner (Appendix A and B to anI'

order), whethcr he. did or did not pllrchase the property for llse

as his principal place of residence and (b) then , a.s to each such
customer who answers in the affrmative, sending the notice of right
t.o rescind that is prescribed by Se,ction 226.9 of Regulation Z.
, An appropriate order ",ill be entered,

SEP;\P.-\TE STXl'E:\'EXT OF COl\ll\rISSlONER DEN)\ISOX : CONCURRIKG Ix
\HT AXD DISSEXTIXG Ix P .\RT

Simp1y stated , the ma.jority :found that " the confession of judgment
provis10ns in the prolnissory Tlotl s rcspondents ea.used their Cl1S-

torners to execntc , * * and respondents : retention of the deed t.o the

real property purclulseclul1til the purchaser has made four se1wc1ulec1

payments under the contract * * * constitute a ' security inte-rest' in
the property within the meaning of that term as used in * * , , (Jiegn-
Jatioll 2J"

The failure to gin cnstomers a :i-day notice of their right to
rescind thc transaction w11ere a security interest is retained or ac-

qnirec1 ill property llsed or expected to be used as the residence eon-
stitntes n violation of Section 125 of the Truth in Lending Law (15

C. 16:15). Snch yiolation is also deemed a yiolation of Section 5
of the Federal Trade Commission Act. As it remedy, the majority
has ordered the respondents to cease and desist from violating Regu-
lation Z and required tlw.lT to send a notice to all post- July 1 , 1969
enstomers ascertaining whether they int.ended to use the property
plln hasecl :from respondents as thcir principal place of residence

and should the customers' reSpOUEiES be in the aiIrmativc, to give

them t1w l'.qnirecl not-iee and opportnnity to rescind. 
There exists considerable diversity in the cases being developed

by tho Fl'dentl courts in construing the meaning of " security interest"
as thattennis llsed in Scetion 125 of the Truth in Lending Law and
Section 220. 8 of R,egnbtion Z (the term is defined at Section 226.
of Reglllat10n Z). 'Vhill' gidng dne emphasis to the Board of Gov-
ernors of the FO(1eral Reserye System (hereinafter refcrred to as

1 By ,il't\Je of Section 10S of the Trutll in Lrn(1ing Act.
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thc FED), and being cognizant of the fad thcir regulations are
entitled to grcat deference,' I am of the opinion the FED exceeded
their authority in construing confession of judgment or cognovit pro-
visions in promissory notes as being security interests.

There arc t\VO cases bearing on this issue. In Douglas v. Be11eficial

Fine",ce Company oj Anclw1'age thc COllrt upheld the FED's in-
terpretation of security interest as applying to cognovit proyisions.

At approximately the same time , another Distriot Conrt in J\ ew York
ruled that the FED exceeded its authority in interpreting security
inte.rcsts to include consensual liens predicated upon mechanics ' lien
law. ' Notwithstanding the Alaska Conrt's natural desire to interpret
the FED regulations to accomplish what it viewed as the indicated
purpose of the Act, I am of the vicw that since Truth jn Lending
imposes penal sanctions, its provisions mnst be strictly construed.
See 1lourning v. Fa?Tt1:Zy Publications Se1"v'tce , Inc. CCH Consumcr
Credit Guide 337 (5th Cir. 1971).

A cognovit provision in a note ie nothjng more tha,n a warrant
whcreby the maker autllOrizes juc1gnwnt to be confessed for him based
upon the record. At the time of the consummation , the creditor does
not have a lien or security interest 1n the property, nor is he entit1ed

to one. It should be pointed out at this juncture that the lien , if any,
which may be created by a cognovit provision is a judgment lien; 

a lien pre.dicated upon judgment made by a court of competent juris-
diction rendered in accordance with applicable state law.

Under Inost situations : in order to permit the creditor to ohtain 
judgment lien based upon a cognovit provision there must be a
dcfault by the maker, it suit brought~ the wa.rrant pxercised, judgment
confessed in C0111i, and entered prior to filing of the judgment 1ien.

R.egard1ess of one s opinion of the merits and social desirability of
cognovit provisions : they are valid in many states , including Penn-
syhvania where the transactions involved herein took place , and form
a part of the judicial system of those states. For the FED to single
ont judgment liens predicated on cognovit provisions anella,be.! them
sec11rity interest is an unwarranted invasion into a state s internal

judicial process.

As pointed ont in the Freed CflSC: the security interest
the notice and Tight to rescission is that "given by the

subject to
obligor. " 6

Udall v. Tallman 3S0 U. S. 1 (1865).
3 The FED has ruled that il cognovit provision COIJStitutes a confessed lien , ergo a

security interest. FED interprctation dated ray 26 , 1969.
ccn Consumer Credit Guide 295 (D. C. Alaska 1971).

C. Freed Company, Inc, 1'. Bonrd of Govenwrs eCR Consumer Credit Guide 356
ID. D. Y. 1M1).

8 Scction 125 (b) of Truth In Lending Act.
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The obligor, by signing a note containing a confession of judgment
clause has not given a security interest , rather he has given an
inchoate right to confess a judgment. lNhether a lien arises therefrom
is subject to the occurrence of certain conditions subsequent and much
speculation.

Therefore, I am of the opinion that the FED exceeded the author-
ity delegated in Section 105 of the TT1th in Lending Law by includ-
ing confessed liens in the definition of security interest. Consequently,
respondents have not violated the Truth in Lending Law by failing
to give a notice of rescission when it required its obligors to execute

notes cOl1ta.ining cognovit provisions.
The second branch of the majority s opinion deals with the re.

sponc1ents ' practice of withholding deJivery of the deed of con-
veyance until their customers had made four schec1nled monthly
payments. Thie practice is analogous to a land contract situation
which the FED bad inte.rpretcd as a se.curity interest. A plain
reading of the statutory provision creating the right of rescission
would indicate that security interest mllst create an interest in the
creditor whieh is paramount to that of the obligo!'. Expressing this
another way, a security interest ie an interest in real property which
would effectively preclude a. bona fide plll'cl1aser for value from
acquiring an interest superior to that of the obligor. CeTtainly the

withholding of the deccllmtil four installments have been paid con-
stit.utes a. retention of a security jutcrest which would be a effective
rlS duly filing a mortgage against the obligor s interest.

In conclusion , I find that respondents ' use of " confession of judg-

ment provisions in their note forms does not constitute a security
intf'xest , as that term is defined in the Truth in Lending Law , and
consequently, they are not obligated to give notice of opportunity to

rescind to customers acquiring lots by this method. I do find : as did
the nmjority, that the retention of the deed for a period of four
installments docs constit.ute a security interest. Therefore, I Rm of
the opinion that customers who purchased bnd under this mcthod
and who expectDd to use it as a residence are entitled to a notice 
oppOli.un-ity to reseinc1. The met.hod adopted by the majority to
determine which Cl1stoIners had such an expectation is appropriate.

Fe\DlxGs As To TUE FACTS , CO::CLTISIOXS AXil OHDEH

rhe Fedcral Trade Commission issned its complaint in this matter
on .January 1971 (amended on April 7 : 1971), clulrging that

7 FED letter of June;) 1070 Xo. 3-1, by Frederick Solomon , Director, CCll , COll-
sumf'r Credit Guide i ,'O Z. '
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respondent Charnita , Inc., a firm engaged in the deve.Jopment and

sale of residential and recreationa.l real property and its president
Charles G. Rist, had violated the Truth in Lcnding Act, 15 n.
1GOl et seq. and the regulations promulgated thereunder by the Fed-
end Reserve Board (Regnlation Z , 12 CFR S 226), in failing to make
certain disclosures ill its credit transactions with purchasers of its
real property and in failing to give certain of its customers notice
of their rig11t to rescind as required by those implementing rcgnla-
tions. A preheaTing conference was held on February 2. , 1071 , and
hearings were heJd on :\Iarch 16 and :March 26 , 1971 , the cvidence

recei 'i ec1 consist.ing of a stipulation between tl1c parties as to the
facts (eX 1) and a J11mb,," of documentary exhibits (CX 2-
RX 1-2A). In an initial decision of May 17, 19i1 , the hearing ex-
aminer fonnd that respondents had engaged in a nnmber of violations
of the disclosure requirements of Regulation Z and had failed 
provide , as also required by that regulation, certain of its cllstomers

with notice of their right to rescind the purchase transactions in-

volved. An orde.r was entered by the examiner tl1at would require
respondent.s to ccase these violations.
The Commission , having considered the appeal fied by respondents

and counsel supporting the complaint and the entire record: and

having determined that the examiner s fidings of fact conclllsions
and order, as modified and supplemented herein , should be adopted
as the findings , conclusions , and order of the Commission , now makes
its findings as to the facts, its conclusions drawn therefrom, and

Hs order.
FlXDIXGS .\S TO THE FACTS

1. tlwongh 12. The Commission finds the facts to be~ except as
modiiied or supplemented herein , as set forth in findings 1 through
12 (pages '1 through 7) LPp. 89i-900 hereinJ of the hearing
examiner s initial decision of J:ay 17 , 1971 , and adopts those findings
as its own.

18. Hespondent Charnita , Inc. , is a Pennsylvania corporation with
its principal offce and pJaee of business at Route 1 , Faj.rfielc1 Penn-
sylvania. It is engaged in the dc\"eloplnent , advertising, and sfllc of
real property, its soles of land for the fiscal year ended September

1970 , totaling $1 280 747 , at least 40 percent of which ($1 7Q8 474)
represented contracts receiya hie. (CX 7.

14. R,espondcnt Charles G. Rist is tlw president of respondent

Charnita , Tne. , a member of its board of directors , n.nd its principal
stockholder. On .Tn1v 1, 10GO , he owned 97 percent of the firm s stock.
The othrr fonl' (-t) of the compnny s flye (fJ) boarcl me.nlJers cre
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employees of the corporation. On ovember 13 , 19G9 , his stock own-
ership was reduced to 62 percent; on October 29 , 1970 , an independent
board of directors was elected; and on November 27, 1970 80 per-
cent of Rist's stock was deposited in a trnst. Prior to October 29
1970 , respondent nist formuhted , directed, and controlled the po1i-

cies , acts and practices of respondent Charnita, Inc. including the

acts and practices involved in the instant eomp1aint. (CX 1 , 7;

RX 1.)
1G. Since July 1 , 1969 , respondents, in the course or their adver-

tising and sale or real prope,rty, have sold lots on credit, the pl1r
chasers rxecuting sales agreement.s , installment payment contracts
and promissory notes. From July 1 , 19G9 , through March 20 , 1970

approximate.!y 470 customers purchased property from respondent
Charnita : Inc. , on credit , some or whom purchased t.heir lots with
the intcntion of bnilding their principal place of residence thereon

at some fntnre doclc. (CX 1_ ) Iu al1 such credit sales , and in al1 othcl's
since .r uly 1969 except for those consummated between :March 2,0 and
November 1970 : respondents retained a security interest in the prop-
e1'y sold:

a. Per'lad 1. From Ju1y 1 , 1%9 , to March 20, 1970, respondents

cansed their crcclit customers to execute a promissory note conta.ining
" confession of judgment clanse , as il1nstratcd by CX 2. (CX 1. ) No
inquiry was made or these credit customers as to -whether thev in-
tended to usc the property as a principal place of residence. '

b. Pen ael 2. From March 20 , 1970 , to K ovember 1970 , respondents
expressly exempted property sold as a principal place of residenee
from their confession of judgmEmt c)auses and included in some of
their sales agreements an inquiry as to whether the purchaser in-
tended to so use the property purchased. (CX 4.

c. Per..jod 8. Sincc November 1970 , n:spondeJ1ts have caused their
credit customers to execute agreements of sn.le providing for respond-
ents ' retention of the deed to tl1e real property purchased llntil the
buyer has made four (4) scheduled monthly payments. (CX 1 , 5.

No inquiry was made of thesE' customcrs as to whether they intended
to nse the property as a principal place or reside,nee.

16. ,Vhile it is not knmyn how many of the 470 customers who
Pllrchasedlots frorn respondents on credit during Period 1 (and the
presumably equal or larger number that ha \-e purchased lots from
them on credit during l)eriod 3) did so with the intention of using
the purchased property as a principal place of residence , respoJ1dent
have advertised their deve10pment as a.n ideal Jocation for residential
and ret.irement homesites. (eX 6.
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17. On September 24, 1070, apparently in an effort to avoid the

dnty of giving a right-to-rescind notice to those of its crcdit cus-
tomcrs that had previously pnrchascd lots with the intcnt of building
on them a principal place of rcsidencc, respondent Charnita, Inc.

adopted a resolution waiving its security interest (confession of
judgment liens) in those customers' notes. (CX1; EX 2. ) The pur-
chasers themselves weTe not notified of this resolution.

18. R.espondent.s have not given any purchaser any rescission notice
since the efi'cctive dntc of the Truth in Lending Act (CX 1; Re-
spondents ' Appeal from Initial Decision , p. 8.

19. Sincc .Tuly 1 , 1969 , respondents, in conncction with their credit
sales , failed in a number of instances to identify Charnita, Inc. , as
thc creditor as required by Section 22G.8 (a) of Regulation Z.

COKCLUS!OXS

1. The Federal Trade Commission has jurisdiction over the re-
spondents , a,nd the subject matter of this proceeding.

2. Respondents have violated the provisions of Regulation Z and
of the Truth in Lending Act title of the Consumer Protection Credit
Reporting Act , 15 V. C. 1601 et 8eq. in faihng to Jnake the required

(1isclosures as found by the hearing examincr herein.
3. Respondents have violated the provisions of Regulation Z and

of the Truth in Lending Act title of the Consumer Protection Credit
Reporting Aet, 15 n. c. 1601 et 8eq. in failing to identify those

credit customers that purchased real property in which respondents
retained a security intercst for use as a. principal place of residence
and in failing to give Euch customers notice of their right to rescind
n.s required by said regulation and statute.

4. TJ1C confession of judgment provisions in the promissory notes
respondents caused their customers to execute in Period 1 herein , and
respondents ' retention of tlle deed to the real property purchased
until the purehRser has made four (4) scheduled payments ,mder the
contract (Period 3), constit.llte it "security interest" in the property
within the meaning of that term as used in said regulation.

5. Reponc1ents ' adoption on September 1070 , of a resolution
waiving their confession of judgment lien in tl1C promissory notes
as to those purcl1asers that had purchased property for lVse as a priIl
eipal place of residence did not extinguish the right, cre,ated at the
time the transaction was consumTllaJed by operation of Regulation

, of those Cl1storners to receive notice of their right to rescind under
that reg11lation.
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G. Section 22G.9 of Regulation Z , in providing that "in the case of
any credit transaction in which a security interest is or will be
retained or acquired in any real property which is used or is expected
to be used as the principal residence of the customer: the customer
shall have the Tight to rescind that transaction" for a specified period
time (emphasis added), and in further providing that "Vlhenever a
customer has the right to rescind a transaction under paragraph (a)
of this section , the crcditor shall gh" ?1tice oj that jact to the cus-

tomer" by scnding a specified form of notice (emphasis added),
creates an absolute right on the part of slIch customer to receive notice

of his right to rescind, a right that is not conditioned on the cus-

tomer s affrmatively advising the creditor, without being asked
that the property is to bc used as a principal residence. Accordingly,
it is the creditor s duty under such regulation to affrmatively inqnire
of its credit customers , at the 6me of the transaction, whether they
so intend to use the property.

ORDER

This matter having been heard by the Commission on the excep-
tions of respondents Charnita . Inc. , and Charles G. Rist to the hear-
ing examiner s initial decision finding respondents in violation of
the Truth in Lending Act , J 5 D. C. J60J et seg. and implementing

regnlations and on the exceptions of complaint counsel; and
The Commission having determined that the examiner s fmdings

of fact, conclusions , and order as modified and supplemented herein
should be adopted as the findings, conclusions , and order of the
Commission.

it /lj ordered That the third paragraph on page 15 LP. 905 hercinJ

of the examiner s order be, and it hereby is , amended t.o read -
follows:

It is jUTthel' orde1'ed That respondent Charnita , Inc. , shall within
thirty (30) days from the date hereof make a clear and eonspieuous
inrp1ir:T in writing, in the manner and form shown on Appendix A
and B attached hereto , via. registered Ina.il with return receipt re-
quired and with enclosed self-addresed and stamped envelope , to all
oustomers who purchased property from respondent on or after
Tn):v 1 lB69 : a.nc1 in Yv'h-ich respondent has retained or acqnired or wi11

retain or acquiTe a security interest.
It i, jarthe1' ordered That within sixty (GO) days from the date

hereof, in thc event that all of the questionnaires (Appendix B)
have not been completed and returned to respondent Charnita , Inc.
respondent shall employ an independent contractor with interviewing

S7-S83--73--
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capabilities which is accepta.ble to the Federal Trade Commission to
tele.phone , and if necessary to meet in person , each customer who rails
to return the questionnaire and to provide hhTI with' the information
contained in the Jetter set forth in Appendix A in order to elicit
his response to ana signature on the questionnaire.

It is jurthe,; oTdered That respondent Charnita , Inc. , shall main-
tain a.dequate records, to be furnished npan the request or the Fcdera 
Trade Conm1issiDn , which disclose the dates and manner in ",J11Ch
customers were contacted pursuant to the above procedures nd the
dates and manner in which customers responded thereto.

It is further O1;dered That respondent Charnita , Inc, hall cease

to remain in vio1ation of the' Trnth in Lending Act by deli vcring,
within ten (10) days after receipt by it of notice from its eustomcrs

(or from the independent contractor) regarding their expected use

Df the property in question , notice of the customer s right to rescind

in the manner and form set forth in Section 22G.9 (b) of Regulation
to ea.ch customer who pnrchased real property from it in any

credit transaction consummated on or after Jnly 1 \ 1969 , and in which
the customer has or slmll notify respondent pursuant to the pro-

cedures set forth above that he expected to use that property as his
principal place of residence and in which respondent has retained or
a.cquired, or will retain or acquire : a security interest therein. P1'
cider!: hun' e?/e" Tl1at this porbon of this order shan not appl ' to
customers W110 have previously soJd the property purchased from
Charnita , Inc.

It i8 jUTtheT O1'deTed That respondents Charnita , Inc. , a corpora-
tion , and its offcers , and Charles G. Rist, indiyidunJly and as an
offcer of said corporation, and respondents ' agents , representatives
f,.ncl ( mp1oyeC's : c1irrctly or through any corporate or othcr elm-ice
in connection with any consnmer credit sale of rea.l property or in
a.ny advertisement to aid , promote, or assist directJy or indirectly

any extension of credit, as "credit sale" and "advertisemcnt" are
defined in Regnlation Z (12 CFn S 22G) of the Trut.h in Lenr)in;,
Act (Pnb. L. 90-321 , 15 D. C. IG01 et 8c1.

). 

do forthwith cease and
desist from failing to identify their socurity interest as reqnirec1by

Section 226.8(b) (5) of Regulation Z together with all other rC'Juired
disclosures, as required by Section 22G.8 (a) of Regulation Z.

It is fUTtl/ered ordeTed That tIle cxceptions of respondents Cha.r-
nit.a. Inc. , a.nd Char1es G. Eist. to the finding-51 conclusions : ,mcl ordcr
of t.he hearing examiner be. and they IlCreb:y :11'0 , denied. and that
the exceptions of connsel supporting the. complaint to said findings,
conclnsions, and order be. : and they hereby are , granted in part a
denied in part.
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It is lU1'ther 01'leTCd That the exarniner s findings conel11sions
Ilnd order, as modified and supplemEllted herein 1w. and they are.
adopted as the findings. conclusions , and order 01 the Commission.

It i.s lWl'tlwT oTdc' erl That respondents hel'cill shall. within three
(3) months after sP,lTiec' npon them of this order , file with the Com-
llis :ion a report in writing setting forth in detail the manne,r and

form in which they are complying with this order nn(l shall , I\-ithin
SlX (G) months tllel'pafteL fjle a fmiher porL in writing setting
forth in detail the In:llner a.nd form in which they have complirc1
therQwith.

APPEl\DIX A

nIPORTA:\T KOTlCE
To: (Cnstomer)

By fin order of theFcderall' ralle C(1!illlJission entered on ---

----

--.-----. we ha\"' been c1il'ccteclto clE'(ermine from Ton 'whether
at the. time YOll pnrcha:-ed propcrty from Cl1irnita Inc. , yon jntende,
to l1se it as . olir princip l place 01 l'esi(l nce either curl'c:ltly 01' at

any time in thc fntnrc. The Commission has determined that the
collection of this information is reqnil'cclunc1(:r t.he Truth in Lending
Ad. , f(.nd it is impo1'nnt. thcrE'iorE:. ihat YOll pl'ovj(k llS ,,,jth Ollr
rCSpOJl5e to the enc10scd quesi jonnail'C' as soon as possible, so that.
ye may comply ,,- ith tiJe C'Olllmission s order.

Please inclicat.e yonr intended liSP. lor t.he propel't - you purchased
from. Chal'nita by checking one of tl18 boxes all the enclosed state-
ll"lent and rChu'ning it to 115 within fourteen (14) dll S. The copy is
for your fi1es.

- - - - - - - - - - - - - - - - - - - - - -

(Sig11ed)
CHAR:\ITA. I:\C.

APPENDIX B
To: CJ JAI XTTA : I

LJ At the time I purchased property from Charnita , Inc..

my intention to llse that property eit.her as my cnrrent 01'

principal place of residence.

LJ At the time. I pUrGl1nSed lwoperty i'rmn Chaxnita , Inc.. It 'iyas

NOT my intent.ion to use that property either as my current or
future principa1 plaee of residence.

it 'vas

fntllH'

- - - - - - - -- - - - - - - -- - - - - - - - - - - - - - - - - - - --

(Date) (Signature)
____n-

- - ----- ----

(Signature)
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Amended Complaint SO F,

IN THE fATTER OF

LEHIGH PORTLAND CEMENT COMPANY

COKSENT OHDER, ETC. , IX REGARD TO THE ALLEDGED VIOLATION OF SEC. 

OF THE CLAYTON ACT AND THE FEDERAL 'IRA. DE CO?BIISSIOX ACTS

Docket 8680. Amended COllplwint, April 24, 19G7 -IJccision , June 1' , 19"

COJlf.€'nt order requiring the third largest manufacturer of portland cellent
with headquarters in Allentown, Pa., to divest itself of 11 plant" ill
Virginia, 6 plants in Florida , and 22 once acquired, but no Jonger oWl1f'r1.

plants in Florida, Kentucky and Virginia. if respondent regains OlVJlcr-

ship or control. As for the ready-mixed concrete plants the order rerJllires
that the;y be kept in operating condition prior to divestiture, tlwt respondent
not add other ready-mixed concrete plants fOr two years in any county

where acquired plants are to be divested. The order also prohibits acqui-
sition of other ready-mixed concrete and concrete product industries for
a period of 10 yenrs without prior Federal TnJ.de Commission apprm-

A::fEXDED COl\IPLAIXT

The Federal Trarle Commission. having reason to belifwe that the
above-named responr1ent ha violated the provisions of Section 7

of the Clayton Act, as amended , and Section 5 of the Federal Trnde
Commission Act 15 D. C. H 18 , 45 and that a proceeding in respect
thereof would be in the pubEc interest, issues this a,mend cl com-
plaint , statjng its charges as folJows:

I nEFIXITIONS

1. For the pnrpose of this complaint the foJIowing definitions shall
appJy:

a. "Portland ce,ment" jncluc1es Types I through V 01 portland
cement as specified by the Amerjcan Society for Testing :.1aterials.
Neither masonry nor white eement is included.

b. "Heady-mixed concrete" includes an portland cement concrete
which is mannfacturcd and delivered to a purchaser in a plastic and
unhardened stntc. Ready-mixed concrete includes central-mixed con-
crete : shrink-mixed concrete and transit-mixed concrete.

c. '; The IHia,mi Area ': consists of Dade County: Broward County
and Palm Beach County, Florida.

d. "The Orlando Area" consists of Orange , Brevard and Seminole
Counties , Florida.

e. "The Jacksonville Area" consists of Duval County, Florida.
f. "The Louisville Area" consists of ,Jefferson County, Kentucky,

and Clark and Floyd Counties , Indiana.


