
986 FE. DERAL TH,ADE CO lJ\nSSION DECI8IONS

THE GREAT ATLANTIC & PACIFIC TEA COMPANY , INC.,
ETAL.

Docket 8866. Or,dei' , Janua1' , 1972

()nler compellng, with the written approval of the Attorney General of the
"'nitec1 States, witness Joseph F. illalone to give testimony and such other
information as required by the hearing examiner.

ORDER CO:\IPELLIXG TESTBIO:\Y

This matter having come bdore the Commission npon the hearing
examincr s certification of complaint counsel's rcqncst for an appro-
priate ruling 011 the refnsal of Joseph F. :JIalone to testify in

response to a subpoena (in connection with the taking of it deposi-

tion) on the basis of a claimed privilege against self- incrimination
uncler the Fifth ..4.mendment of the United States Constitution; and

The Commission having determined that in its judgment (1)
testimony or ot.her information from tToseph F. J\lalone may be
necessary to the public interest and (2) such individual has refused
to testify on the basis of his privilege aga,inst sElf- incrimination; and
further, that in the circumstances af this case it ",auld be appro-
priate for the Commission to issue an order requiring the testimony
of such individual:

It is o)'dered That pursuant to the provisions of Title 18 lJ.

6001 , et seq. Joseph F. Ialonc is hereby ordered , with the written
approval of the Attorney Geneml of the United States (Commission
Exhibit for Identific!ltion 165), to give testimony and provide. such
other information as may be specified by the hearing examiner, this
order to become effective as prm ded in Title 18 U. C. 6002.

GENERAL IILLS, INC.

Docket 8836. Order and Opinion , February 10 , 1912

Order denying tl1inl party appeals, motions to llnflsh or limit subpoenas (luces

tecum and request for oral argument.

ORDER AND OPINION DENYIXG THIRD PARTY j\PPEiI.LS

This matter is before the Commission upon third party appeals
from the hearing examiner s rulings on the rccord on anuary 0

1972" denying motions to quash and to quash or limit subpoenas

dllces teC1ln. Thc various appeals arc as follows: :Mrs. Paul' s Kitchens
Inc., pirs. l' au1's) filed.January 13 , 1972; Coldwater Seafood Corp-
oration , (Cold water) filed January 17 , 1972; and the jointly sub.
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mitted appeals of O'Donnell-Usen Fisheries Corp. , Seafood Kitchens
Inc. , )'laine Fisheries Corp. , and Rubenstein Foods , Inc. , fied Janu-
Ll'Y 14 , HH2. HespolHlent , General )Iills , Inc. , on J alllUtl'Y 25 , 1972
filed its brief in opposition to the appeals.

The subpoenas here in question are pali, of a group of some 185
or 190 "\vhich respondent caused to be issued in connection with it.s
discovel'y. l This group included some 157 "short fonn" subpoenas
which were largely elevated to obtaining data. with respect to market
definition and market shares. Additionally, some 28 so-called "long
form" subpoenas were selTed on firms assertedly in the retnil and
institl1tionn.I markets. These seek the Sf/me market share data as
contained in the short form subpoenas and in addition certain other
infonnation such as ad'T81'tising data and financia.l data.

1\Iot.ons to quash were filed with the hear ng exa.miner hy 10
rccipients of these subpoenas. Oral argullcnt was heard before the
examiner .Jannary 3 , 1972. Certain of the Inovants withdrew their
mot.ions at this hearing; the mot.ions of the remaining l10vants werc
denied. It is from these rulings of the hearing examiner that the
nppclla.nt third pn,rties herein are making their a.ppeals.

One of the appealing parties is Mrs. Paul's. This appellant has
wit.hdrawn its objections to a nnmber of the specifications and ap-
peals only from the hearing examiner s denial of its motion to quash
with respect to spe,cification items 2 , 4, 10, 11 , and 12. frs. Paul's

describes items 2, 4 , and 11 as bejng directed to the production of
information rclati,'e to the operfl.tion and profitability of :\1rs. Paul's.
It cont.ends that this information is irrelevant to the issues ra,ised
in the complaint and further that respondent has the CLata that it
needs from snch other sources as a Section 6(b) survey eondllctec1 by
the Commission fl1d stated government stabistical surveys. :\lrs.
Paul's also contcnds that item 10, seeking information as to costs

and it.em 12 , seeking inform tion as to future plans fll'C irrelevant.
As to all items , :\1rs. Paul's makes a claim of confidentiality and
asserts thrut possible disc.osure wil harm it competitively.

Another appcl1ant is Cold water which asserts that the information
sought has not been shown to be nlateria.l and relevant for thc prepa-
ration of respondent's defense. Its argument scmns to be that re-
spondent has already recei\'ed information from over 96 percent of

1 romplaint (,o\1n cl gener8-11;r oPPo E'd the i "llance of these snbliOc!w;:, 1mt upon such
cO\!!l el's requcst to fippf' l on tile subject , tlJC Commission. in nn order iS l1ee1 January
6, 1972 , JlelrJ therc 'HIS no basi;; for determining thnt the J1eilring ('xnminer had ah\J ec1
his discretion in the matter find denied the reqllcst.

A1though the record lloes not expressJy show which of the forms tlJe various appel-
Jants receiverl , it !s nS l1med that \Jch werr tJle Jong forms. In at lenst one instance
the s.ubpoena indnr1llf' s.jH'cificntjon;: is atta('11('(1 to the motion to quash. (See mo iOll
fierl by Rubellsleil! Fooel;; Inc. , D(' cpmner 12 1071.)
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the industry and that additional data from Cold water would be super-
fluous. It also asserts that the protective order of the hearing exam-

e1' would be inadequate to prevent the disclosnre of this Intttcl'inl
to its competitors.

The final appeals are those of O'Donnell-Dsan Fisheries Corp.
Se,afood IC.i.tchens, Inc., :Maine Industries Corp.: and Rubenstein
Foods , Inc. These appe.1ants, through their eO'lUlseJ , hai"e emphasized
the confidential nature of the materiaJ requested. They assert that
the, Hw,tcl'ia.l , or some of it) would not be relevant to the allegations
in the complaint and to probable aefe.nscs. They also argue that. 
spite of the protcctiye order they would be harmed by what they
believe ",vanId be the disclosure of confidential information to their
compet.itors.

The main thrC'ad running throngI1 oJ1 of t.he appeals is an objre-
hon to inrnishing 'assertedly confidential information \vbieb it is
feared may faD into the hands OT eompet.t,ors to the injnry of the
appellants. The I1Caring examiner was funy aware of this concern.
On December 16, 1971, he issned an order granting confidential
treatrnent to the subpoenas dn. ces tecwn which he later modified by
an order issued Ja.nuary 6 , 1972. The nloc1ifiecl ordcr was issned fol-
lowing the hea.ring on the objP,ctions to the subpoenas on .J anual'Y B
1972. The amended order specifies that only ont-side counsel and
named independent N' onomic experts retained as advisers 01' expert
witne::ses a.rc permitteel to yip\\ the responses. R.esJJondent's internal

oounse.1 , R.ichard A. Solomfm ESfJ. , is tnthorized to TEwicw only
smnmaries prepared by the experts. To a.dditionally protect the con-
fidentiality of the information on ct'rbfl.in forms the data is to be
snbmitted nnder code nmnber the key to wl1ich wi11 be revealed only

to outside coullsel , compla,int cOllnsel , and the hearing examiner.
Other procednres provided in the proteetive, on1cr aSSlll'C a reason-
able safeguarding of the confidentiality of the responses.

Tlw examiner here has m:tc1e tI1C determination in effect that the
information songht by the 5nb)10('n8.8 is relenm.t and that respondent.
is entitled to this djscm, ery. I-Ie has iSS11Cd a highly restrictive pro-
t:cet1vc order which will proville , ::0 :far as it i'2 pradicaJ , protection
agninst diselosnre. of the snbpocnaec1 data, to c01npet1tors. This js 

discovery area in whic.h the heftring exam.jner is given a. large amonnt
of (liscretion. There hns been no showing that tIls interests of jnstice
would reqnire thnt his rnling-s on these snbpoenas he reversed.
\cconlingly,

s n( pon(lf'nt .1"'ser1", in footnote on j1f1g"e 6 of its TIrlpf In ()P11ositlon to Appf'nI
tl1:1t n' .l)("nstdn Foo(ls 1n('. hnR filprl :1 ;-'f1tisff1dol'Y rE'RjlO!lRp 10 t11e Rnhj10rlD.


