
990 FEDERAL TR,ADE CO-MMISSI0X DECISIONS

Hcspondents do not contend even that the cases are factually similar;
only that an i sue as toa so-called "corrective" type order is involved
in both. The possibilty of "guidelines" seGlns to us to be a connection
too remote to justify the delay which would follow if this case were
to be stayed pcnding the outcome of tbe other. Cf. Philip .1101"' 1'.
I nCOJ'pomted Docket No. 8838 , Order and Opinion issued December

1971 (79 F. C. 1023J. "lVe agree with the hearing examiner s reeom-
mel1lation on this point and will deny the reqllcsts to l'elJon this case

from adjl1dicntion.
The hearing E'xfuniner alternatively suggested withdrawal of the

case from adjudication for the purpose of negotiating a consent set-
tlement. ,Ybile the Commission endorses and follows a policy 

disposing of matters by agreement wherever possible, it does not

a.ppear that t.11S proceeding has reached the stage where withdrawal
from .adjudication would be justified. Respondents assrt only a single
issue separates the parties from agreement but compla.int counsel has
indicated 1n their a.nswer to Ocean Spray s motion tl1at respondents
proposals are inadequate as a basis for settlement (footnote 1, page

compln 111t counsel's answcr , filed J annary 20 , 1972). Since there is
no indication that the matter is ripe for a negotiated settlement. , it
seems that withdrawal wonld result only in delay in the trial of this
proceeding, ,Yithr1rawal for the purpose or negotiating a consent

settlement wil not be granted. Aeeorclingly,

It is O1ylered That the motion or l''slJonclent Ocean Spray Cran-
berries, Inc. , filed January 17 , 1972, and the motion or respondent

Ted Bates & Company, Inc. , filed January 25 , )972 , requesting that
this case be removed from htignt.ion pending the Commission s deci-

sion in the Fh' estolie Tire 

&: 

Rtf-OOM' 007npany Docket No. 8818 , be
and they hereby are denied.

It iB further ordered That this matt.er be ret.urned to t.he hearing
examiner for fnrther pI'oeeedings in accordance with t.he Commis-
sion s TIldes of Pract1ce.

A::IERICAN GENERAL INSURANCE CO:IPANY

Docket 88.1'1'. Ol' del' an(l Dissenting Statement , February , 1972

Order dismissing complaint counsel's interlocutory appeaJ from the bearing
examiner s order authorizing the Fide1ity and Deposit Company of Mary-
land to inter,ene in this proceeding, because of failllre to meet require-
ments of the CQmmission s Rules of Practice.

DISSENT BY J aXES OO7lwnissione1':

The Commission 1M3 dismissed complaint counsel's a.ppeal in this
matter as "improvidently granted " thus sllstaining the hearing ex-

an1incr s order permitting Fidelity and Deposit Company of l)Iary-
land (hereinafter F & D) to intervene in this proceeding challenging
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its acquisition by its parent respondent. merican General Insurance
Company.

The COIT11ission has not seen fit to accompany its order \vith .
opinion. IVe are left , therefore , wholly in the dark as to the rat,ionalc
for its decision except for a single recital in the order referencing
Section 3.23 or the Com'mission s R.ules or Pract.ice respecting the
review of int.erlocut.ory rulings. 1 By t.his reference the Commission
is apparently stating that thc addition of a party to a complaint by a
hearing examiner is simply a procedural ruling merely affecting the
conduct of the trial which should not be disturhed unless cJearly
erroneolls.

This casual approach to a request to intervene in a Commission
proceeding is in striking contrast to the full Commission s opinion in
Firestone where the Commission took careful note or thl "im-
portance" or intervention issues to the "effective fllnctioning or the
Commission s adjudicatory process. Firestone 1'h' ubber OOJn-

pa.ny, FTC Docket Ko. 8818 , Opinion and Order Granting Limited
Intencntion (October 2:3 , 1970) 1 77 F. C. lGGGl In Finstone the
Commission referred to its decision in this int.ervention area as the
beginning of "a c1e1iuLtc experiment, one requiTing cantion and close
observation. " The Commission laid down two tests which should be
considered in ruling on intervention requests: (1) the issues or fact
01' law raised by intervenors must be substantia.l and ones \y11ich win
not otherwise be r1Lised or argued , and (2) the substnntiaJity of these
issues must be or snch "importance and immediacy to warrant an
additional expenditure of the Commission s limited resonrces on a

necessarily longer and more complicated proceeding in that case when
considereel in light of other important matters pending before the
C0llJ11ission." The Commission pointed out thuJt rEsolution of this
second factor wil1 require a determination by the Commission "that
such additional expenditure is fully consistent wjth tIlc Commission

1 St'ction 3. 23 provil1es that interlocutory rulings wil not be reviewed except upon a
sbowing that the ruling complained of Involves "substantial rights and wil materially
affect t1JC finnl llccision (lnd that a determination of Its correctne before conc1u;;ion of
the IIf'aring is essential to serve the interests of justIce,

2 Xeither tlle statute governing intervention in FTC cases nor the FTC' s own Rules
of Pro, etiee imply ill any W(l ' that this issue is sImply a matter of bousekeeping affect-
ing the conc111ct of the trial. Section 11 (h) of the Cla 'ton Act pro,irles , In this pro-

ceeding:
The Attorney General shall have the right to intervene and appear in said proceed"

ing nml nny pcrson may make application , and upon good canse shown may be allowed
hy the Commission or Bonnl , to intervene anll appear in ald proceeding l.y counsel or
in person,

Section 3. 14 of the Commission s Rules of Practile p"oyjdes:

The llei\ring examiner 0)' the COllmi iOll m:IY by orc1er permit the intervcntion to

snell c;.1f'nl ancl llJ10n SIH:h 1erll ill C 1HI)\ \(\e(1 hy )u\\" or .IS 0tllel'\"ise ma:, br.

(1E med proper.
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own asseesment of overall priorities governing the allocation of its
own resources.

It is obvious that the factors enumerated in the Commission

Fi1"estmw opinion are not ones for determination by its hearing ex-
mniners and quite clearly do not simply involve housekeeping mat-

ters associated with the conduct of the hearings. The addition of a
party is and always has been regarded as an issue on which only the
Commission ca.n finally rule. :Moreover, so long as rulings on inter-
vention embrace in some significant respect issues of resource al1oca-

tion a,nd delicate weighing of priorities and long range bene,fits to
the pubHc intcrest , the Commission cannot duck responsibi1ity for
the ultimate decision by hiding behind its eX llniner s ruling as it has

tried to do in the instant case.

In the particular ruling made by the examiner the intervent.ion re-
quest was gra.nted and hence essential rights of parties arc probably
not foreclosed. N cVCl,theless , the effect of the ruling is to add a second
party to the complaint with all of the consequenecs of a necessarily
longer and more complex proceeding a.nd the commitment by the
Commission of additional resources t.o this case-factors which the
Commission in its FiTestone opinion pointed out must be weighed in
determining the propriety of the requested intervention. This was not
done. j\foreover: the Commission s instant order is not limited to

instances wl1cre intervention is granted by its exa.miners. B.,at.her the
Commission order speaks in genera.lities as if it is ,to be, eqmdly nppli-
cable to rulings by exa.miners denying intcrvention. Yet when inter-
vention is denied substantial rights of part.ies may be in,-ol\ced. In
these instances : it is ob, ions that a determination of the correctness
of such rulings before conclusion of the hearings is essential to serve
the interests of justice. FinalJy the Commission s order here seems

to reflect the ma.jority s vie,,"\ that qnestions of intervention invoh-
issnes solely c-ommittec1 t.o the discretion of the exitminer. The conrt
decisions 111ake this view of intervention clea.rly erroneOllS and it is

time that this Commission faces up to this reality. Intervention issues
involve both questions of lrnv and qw)stions of policy. This Commis-
sion majority cannot continne to avo1d this issue by some aut.omatic

reca.ntation of princ.iples about 1eaving heltring examiners rnlings
undisturbed. K or can and should these Commission('.rs furt.he.r obscnre
the interyention issn8 by Rntomatically supporting the exnm-incr

ruling granting intervention thereby ensnring no appeal. It js as
important for t11is Commission to deny int.f', rvfmtion reqllests , here
they are improperly grol1noed as it is to grant them where proper
Je,gal and faatual basis has been demonstrated.
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In the instllnt C.flSC , the Commission s majority is in e1'ror not only
in the standards which it applies to its own role and tlUtt of the
examiner with respect to intervention rcquests , it is equal1y in error
in permitting the examiner s ruling to stand. A review of the lai,v and
the facts involved in this application as they are detailed in the

papers clearJy demonstrate that in fact and in 1,"", F & D' s petition
to inten'cne was impl'opc.rly granted by tho ex,aminer.

F &: D a.rgues that it should be permitte.d to inteniene because" 

Eahility is found and if divestiture is ordered , the interests of its
policy holders and hond ohligees might be adverse1y affected and the
rights of its agent.s and employees 'Jnight be ignored.

Petitioner indicat.es that these groups ha VB an interest in the
preservation of F & D as a going enterprise with a successful and
rcspcctdd identity in the property-liability insurance business.

(Statoment by F & D in Opposition to HeCjuest to FiJe Interloc. App.
at 2). It also aSSE'.rts that "crucial facts concerning F & D , its ('011-

petitive position before and aftpr the actluisit.ion and its prospeet, for
1ture competitivE viability are all matters as to which F & D alone

has first-hand knen.dodge. " (Interloc' . App. Ans. of F , 1) at 4.

These argument.s of F '- D are mppol'ted neither by the facts in

movant.' s papers Hor by the liw applicable to requests of this nature.
F 8: D is a wholly-owned subsidiary of respondent: not an lnc1e-

p(',

nt third party on'r which respondent lacks control. American
Grneral a,nd F &, D have a complete identity of interest on the
quest.ion of the legfllity of the merger, find it has not. been demon-
stl'nted here why cl'ucial facts in the possession of a wholly-owll('tl
subsidiary corporation would be unavailable to or would not 
prescnted by the parent corporation in t.he preparation of the parent
corporation s defens.e in this CflS0. It is inconceivable that the crncial
facts to which F & D a10ne has first-bnd knowledge are una,-ailable
to or, if relevant. "\ViII not be nrgUo.d-hrst hand or second hand-
American Grllrral in t.hese proceeding

3 F & D states that the importance 10 it of Jntrrve!)jng nrisf's from the (lemuno. in
t.he complaint that F & D be rlivestet1 b ' Amf'rican General and its desire to " be cel'tnin
tll t its sepnrnte inten' ts are fully proteetHl. F & D argues that if (liT"cstitlire were
0l"(1cred , it would:
('xpMe F & D to acql1isition ul1(lf'1' circl11Jstnn('('s 'which ('olllrl be highly df'trimf'ntal to
(J1e iutf'rests of its poli(' hold('rs nnd bond obligers, '" '" '" To seek to identify. ns com-
J11nint counsel (10es , F .I 1), tlJe obligat on these contracts , with Its stockholrlCl"o American
General , Is to ignore the oi)vious filet thnt the Jloli(' .1101rlers and bond obligees df'pend
11pon solvf'1lc Y of the inSUl'aJ1Ce compHny here involT"cd find cU1lnot loole be.roml to the
storl,hol(1er , American Generf\J. Also ig-norerl are tIlf' rights of thousands of F 8. D
ngent.s and employees. Inrleerl it is the preserT"ation of F &: D as a going: enterprise
with H sueeessful aml respected ident.ity in the projJerty-liabllity insurance business
that the Complaint 8e('1,s to preseJ'Ye by cJU:lJeng-ing its affliation with AmerlcfUl
Generl11 and (1emanding divestiture of ownership ,dill the latter. (Statement hy F & D
in Opposition to ReQuest to File Interloc. ApIJ. at 2.
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F & D has admitted that on the critical issue of liability its inter-
ests are identical to these of its parent American General. It has made
no shdwing-and indeed made no effort to show-that its participa-
tion is necessary or that .American GE'l1:'l'al win not adequately protect

those interests of F &. D which tJ1CY have in common. 1\01' hllS it
sought to C011e to grips with t.he obvious qnestion 01 hOlY a. '1'11011)'-

owned Sub3ic1iary wonld be permitted by its parent to adopt a posi-
tion in a lawsuit ,,,hieh differed in any way from that be ing taken

by t11C parent whose entire interest in this pending matter is to defend
thp legality of the acqnisi,tioll of the very party seeking intervention.
Finall)T1 it has fa,iled to set forth hO\v these interests may diverge
from the respondent' s intel' sts 110w they might be adYC'sely affected

bv the type of relief ordered in thi" case if 1iabilitv is cshblisbed
or in "lvhat way at this stage in the proceedings applicant' s interests
win not be aclecllwtely arg1l0d and protected by C0l111Se1 snpporting
the. complaint.

Ac1minis,trat.ive agencies a,nc1 canets haye con istently excluded P(
tjt.ollers from proceedings where, as in this case , they have fonnd an
ic1flntity of interests between petitioners and parties to the proC'e.eding
and where t.he T havr f0l1ld that those same interests will be adc-
qnateJy protected by the current parties. Th1S solid line of cases

reflected in the Commission s own FiI'(;s!one opinion has been wholly
ignored by the Commission and by the hearing examiner.

It is alleged in t.he C'omplaint that prior to tlH ir merger , F & D
nnc1 American General were direct eompetitors jn the bnsine,ss of
nnclenvriting fidelity and snrety bonds , ancl t,hnt the merger snbstan-

tinIly lessened compet.ition in this market. \Vhatevrr relief may be
ordered in this ca.se , thereforc : I'dll ha,' c n, single object.jn ancl jnsti-

fiC"at1on- to restore competit.ion. Certainly, therc is no basis for as-

snming that F & D eonld or would be adversely nffeetecl by whatever
remedies might be orderEd hEre in orcler to achieve this objective.

Stntes1Jile Y. AlVC 441 F. 2d %2 , fJ7 (D. C. Cir. 19(0) (intervention denied to Pied-

mont Cities, a power sUllply comlJan , on the grounds that its intcrcsts in the AEC pro-
ceeding were identical to anrl ,,' ould be adequately repre"euter! by the municipalities
permitted to intervene) ; City of San A. ntonio Y. CAB 20 AD. L. SOS , 817 (2d ser.
(Decisions) Ga.4(2) (D.C. Cir. 19(7) (Intervention denied two cHies in route hearing
In view of the large number of parties in the proceerling, the citie;; had been granterj
some participation , and " (t)11e relevant needs of the geogTflphic areas represented by
petitioners '" '" '" wil be fnlly represented by the parties already participating

) ; 

Ame1'
iellil TelephoJle and Teler;I"OlJh Co 

/).

, 20 AD. L. 78 ( d se1".) (Decisions) 6a.4(1) (FCC

186G) (shareholders of respondent denied interYention in rate making proceeding on
t!1e g"l'onnd iil/eT alia that they failed to show that they Imd imlependent interests 'l1Ii('11

corporate management wouM not adequately represent). See also , New York-Flodda
Renewal Case 14 AD. L. 474 (2d se1'. ) (Decisions) 6aA (CAB 1963) ; Bemi-Steel Casting
Co. v. NLRB 160 F.2d 388 , 393 (8th Cil'.

) , 

cert. denied 332 U.S. 758 (1947).
Ioreover in order to postulate differences in the interests in relief held by !-' & D

on\1 American Generol , it is neCeSSftTY to ass:ume tJ1(t respondent in f1rg-niug remedy
wil be see\dng to prevent re-estoblishment of To 8: D :18 a viable and strOHg" competitor

in j' IlH1rket



HEHLOCUTOHY ORDERS, ETC.

lndeed , pr sllnably F 8: D win ll the principal ,beneficiary of the
ruling orc1cl'C(1. In any en' ni", at this point : we 11111'0 rtbsolutcly 
basis , nor has F' 8: D IH' o\' ic1ed l1ny, for any assumption as to how
and ifF & D ,,' i11 be affected , adversely or othenvise , by this ruling.
Perhaps more to the point is the fact that if this stage in .the proceed-
jng is reached and issnes of re.1ier thEn become central : the interests of
F & D in being recreat.ed as a, viable llCa.lthy company will be identicnJ
to those of counsel supporting the complaint.

il1tlly, it 118.S to be recognized that even at the relief stage in this
caf'C, F & n \\ ill still be ;1 "dlOll O\Vl1Ccl nnd C'olltrollecl sl1bsidiliTY of
the. respondent. As such, it is diflclllt to conceive t.hat it would be
permittr,d by n\'3ponc1rnt to represent any interests adverse to jts
parent. corporation.

Petitioner has not only failed to indicate any substant-zal issues
which it alone win rais2. but it has fa.ilec1 to indicate that it has 01'

eonld have any "-1e,,,3 ni. all to present in this hearing which will
diiTer from those of lts corporate parent.

Since F &, D's pej- ition has failed to make ant any case entitling it
to intervene fiS fl matter of right the qnestion arises as to IIhether
tho1'eis any rCilSOll grounded 111 cons1derat10ns of equity or policy
requiring the granting of its requC'st as a matter of sOllnd aclminis-
tratin d isel'ction.

11cr8 again the answcr must be in the neg:1tive. The Commission
can' fnl c1js('nss10n of this issue in its FiJ'c8tone opinion is c1in:dly
applicable. It is obvions that if the Commission proceedings are to he
eondlletec1 expediti011s1y the Commission must do everything in its
power : consistent "vith tlw Tights of the parties, to enSllre that no
extraneous iSSUES arc introduced into its proceedings : that no discov-
ery which is not absolntely essentiaJ to the ues is allo\yed and

that no unc1ne delays aTe permitted. The meT8 a.ddition of ext.ra
c:0111sel calls for allot,hET ('0111Sl;j mnkillQ objections. conc1l1ctino. cr();.
examination , ftrgning in favor or agai

~~~

t some reqncsted rllJi lg. 

~~~

otheT connse1 fiing proposed findings of fact or conclusions of htw

and another counse1 filing brie.:s : flllll pnTt.cipating in the 8ppeal.
JSone of these factors is of importnnee if the intervenor bas made
out 11 case for :11S intern'ntion as a matter of right. 'l'he,y become
('.l1cially important if his request is addressed simply to the discretion
of the Commission. 'VI1Pre no flffrmative benefi.t to the public interest
ef1n be shown to nttnc.h to the jnterventi011 then the added inputs of
extnl parties and extra counsel become needlessly cllmulati \'0 and
dnplicati ye.

In the instant case" the applicant here is in fact tIle respoll(lent

a.nd in no sense fin ill(lepenc1ent party capable. of offering any c1ifierent


