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by the Commission in the course of the instant adjudicative proceed-
ing through use by counsel supporting the complaint of documents

5e.cured in the course of in ves6gations of the PDS Code or sub-

mitted to the Commission by respondents in connection with the oper-
ations of that Code.

For the reasons etated above 've deny the respondents ' appeal from

the heal'ina exalniner s denia.l of their motion to dismiss the C011-
plaint.

OnDER DEXYIKG :MoTIOX To FILE INTERLOCUTORY ApPEAlJ

DENIAL OF 'IOTION To DISMISS CO lPLAiXT

FnOJI

Respondent Cowles Communications , Inc. , having requested per-
mission to file an interJocutoryappeal froll1 the hearing examiner
November 8, 1971 \ Order Denying Afotion to Dismiss Complaint;

and
The Commission having considered said request and having deter-

mined; in .accordance with the views expressed in the aecompanying
opinion , t.hat respondents ' request should be denied:

I t is oT(leJ' That respondent's motion for permission to fie an

interlocutory appenl from the hearing examiner s 1\ oyember 8 1071

order denying its motion to dismiss tJle compla.int in this matter be
fLnd the same hereby is , denied.

Cha.irmall Kirkpatrick and Commissioner SfacTntyl'C' not partici-
pating.

EATO YALE & TO\VNK IKC.

Doc7,;cf 8886. Or(Zer, JIarch , 1972

Order ,lenying respondent' s motion for a stay of hearings find appeal from
hca1'ng examiner s denial of app1ication for subpoena (Z'1ces t.ecum directed
to Fec1err.l Trade Commission.

ORDEH D:KKYIXG RKSPO:ND1' S J\f OTIOX YOR

AXD DEX)'''XG ApPEAL

ST"\Y OF HBAR1XGS

This matter is before the Commission upon responc1enes motion for
a stay of hearings and its appea.l from the hearing examiner s denial

of application for subpoena cl11,CeS teCH/in to the Federal Trade Com-
mission , filed February 16 , 1972; and the answer of complaint counsel
in opposition thereto filed February 24 , 1972.

The heaTing e.xarniner on Febrllary 14 , 1972 in a pretrial hearing,

considered respondent's application for a subpoena to the Federal

Trade Commission (a copy of which is attached to the appeal and
idrntified ns Exhibit A). and the qlH stion of 11 stay jn the beginning
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or the trial , scheduled ror hreh 6 , 1972. The examiner denied the
application aud he also rerused to consider a stay (Tr. 246-47; 264-

65). The record shows that he eareful1y weighed the issues presented.
Upon hearing argmnent he expressed the view that it was not neces-

snry for respondent to possess the a.dditional data sangl-It in order to
cross-examine witnesses during the case-in-chief (Tr. 245-16; 251).
He he1d , however, that if it was later demonstrated the respondent
would be prejudiced by his ruling he would grrmt a. recess to permit
the prol1l1ctiol1 of ll('h data. and tlw l'cca1Jing awl re-exlllnination of
Ivitnesses if necessary. l As to at least some of the information sought
the. examiner expressed his belief that it didn t appear to be material

or re1eyant (Tr. 249). The hearing examiner additional1y offered to
sign snbpoenas to enable respondent to obtain directly from witnesses

certain, if not a11 , of the information in Cjuestion (Tr. 255-56; 259).

VnclEl' Section 3. 36 of the Commission s Rules of Practice, a re-

spondent seeJdl1g access to information in t.he confidential records of
the Commission mnst demonstrate not only gcnera.l relevancy and the
reusonablencss of the scope of the request but also "a showing that
811C11 

: :': ,

, information : * is not available fr0111 other sonrces 

YOluntaT:) mcthods or through other provisions of the rules in this
chapter. :: Respondent has not demonstrated that it has satisnc(l this
proyision of the Commission s rules.

In any cn , the issues here presented , both as to the st.ay and the
i:: llallce of the subpocna , are matters wJTich the Commission ordinar-
ily leaves to the sOHnd discretion of the hearing examiner. On tbe
matter of discovery the Commission has stated on a number of occa-
sions that it. willnot overrule the hearing examiner s decision except

where t.here has been a showing of an abuse of discretion or other
nnnslial circumst.ances. See, for example f aTemont Corporation
Docket Xn. S7(;8 (.July 28 1969) r76 F. C. 1OCilj. Xo sneh showing
has been made here. In the circumstances , both the request for the
stay and the appeal from the examiner s denial of respondent' s appli-
cation for snbpocna 1tces teC1l1n will be denied, Accordingly:

1l is ordered That respondenes motion for n stay of hearings in
this matter, sc11(:dn1ed to commence Iarch (L 1872 : be, and it hereby
is. denied.

1 He summ;l1izp.d his \ iew at pCige 271 of the record in part as follow;;:
I nlUY reitcrate that iu denying respondent's motion I resummarize what T snic1

before nno that is tl1nt if any prejudice is hown during thc course , any prej1H1iee to

1"!' J1onclents , the case wm be rece::seo until that can bp ndjusted and rpspontlent Jmve
au O1JPortllnit ' for further (1iscoY( ry, if necessary ann if prpjndice is "hown, If certain
witnesses can be recalled , he ,vil be recalled,

He stflter1 at pages 250-51 in part:
"* . * If the respondent CRn show me that at that point he wonJd 'be pl' ejnr1icf'o with

eg'ard to cross-e):aminatioIl , of which I don t helieve is so here presentJy, 1wt I ilay

1JJinl;: it is so lnter on , I wil reCJnirc that any witnesses be recaJlcc1 to re1Jeve that
"itn;ltion. Yon m,; . nssmne the same thing, . * *"
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It is fUTther oTde1' Tlmt respondent' s appeal from the hearing
examiner s deuia.! on February 14, 1972 OT its application Tor a

subpoena duces tee-un/; to the Federal Trade Commission be, and it
hereby is , denied.

COWLES COl\Il\n':NICATIONS , INC. , ET AL.

Docket 8831. OnIe1' an(I Opinion

, ,

March , 19''12

Order denying respondent' s allpeal from the hearing examincr s order requiring
respondents to comply ,,,itb subpoenas (riICeS tecum obtained by complaint

counsel.
OPI TION OF THE CO)DHSSlOX

This matter is before the Commission on the interlocutory appeal
of respondents Trom the hearing examiner s order OT K ovember 5

U)(l , requiring respondents to comply, in substantial part, with
snbpoenas duces tec'uJn obtained by complaint counsel.

Claiming abuse OT discretion , respondents base their appeal on two
llHLin arguments: (1) that the subpoenas should not have been issued
upon the ex parte application OT complaint counsel; and (2) that the

subpoenas aTe a belated attempt to enga.ge in post-complaint investi-
gation. \Ve will consider these arguments seriatim.

I Complaint counsers ex )Jade application for the ::llupOE'nas

Respondents object to the alleged procedural injust.ice resulting
from the a.bility of complaint counsel to obtain subpoenas directed at
them by ex paTte application under Sections 3.35 and 3.34 of the
Coml1ission s Rules of Pl'act.ce whereas respondents are required to
make a Tormal motion-which is subject to answer by eomp1aint
ollnsel-in order to obtain a subpoena Tor discovery of Commission

files under R.ule 3.36. The efiect of this accorcling to respondents , is

tlJat complaint counsel is Tavored by not being required to make a
s110wing on the record of the specificity of designation , relevancy and
reasonableness in scope of the information sought by the subpoenas.
R.espondents cllLim that this circumstance violates the Administrative
Procedure Act, 5 V. C. 8599 ("* 

':: ,): 

requirements or privileges relat-
ing to evidence or procedure sha11 apply equally to agencies and per-

sons ), and the due process clause OT the Fifth Amendment.
1\ule 3.36 requires t11a.t an app1ication for issuance of a subpoena

requiring the production OT confic1fmtial files of the Commission shall
lw in the form OT a motion filed in accordance with the provisions OT

Iiule 3.22 (a). A motion filed under Rule 3.22 (a) is subject to aHswer
by the opposing party m1del' Rule 3. 22(e). Thus , jf a respondent
attcmpt:; to obtain It subpoena. Tor discover)' of confi(lential Commis-
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sion files , the request for the subpoena will be subject to a.n answer

by c01111sel supporting the compla.int.
The need ror this rule is clear. Commission files orten contain docu-

mcnts a,nel information or a highly confidential nature, including
tmde secrets, names of complainants , and d""ta supplied by competi-
tors or H, respondent. Congress has recognized the confidentiality or

this information. Section 10 of the Federal Trade Commission Act
ll.akes it a criminal offense for Commission employees to make public
any information obtained by the Commission without first obtaining
its permission. The Commission restricts access to confidential infor-
mation in its fi1es by allowing its release only upon good C tllSC shown

pnrsllant to Rnle 4.11. Another method of insuring the safety of the
Commission s confidential files is the procedure required by R.ule a.go.

The reasonableness of Ru1e 3.36 IHay be seen by examining what
would happen withont it. If a respoudent could obtain a subpoena
under Rule 3.34 for discovery of the Commission s confiden6al files
there is nothing in t11e rules which would provide complaint c0111sel

with tIw opportunity of subJnitting an answer. ,Vhat rule would com-
plaint counsel rely on to file a motion to quash a subpoena issued on
applicat.ion of a respondent and directed to the Secretary of the
Commission There is none. ,Vithout an a,dversarial response from
comp1rint counsel the Commission would be at a disadvantage in
attempting to I'cigh the specificity, relexancy and rea,sonableness of
t1ie subpoena.. For this reason : R,ule L3G provides an opportunity for

complaint counsel to respond to an attempt by respondent to obta.in
a 3nbpoe11a to discover the confidential files of the Commission.

Respondents argue thnt this procedure wouJd require them to state
on the record the specificity, re1evancy and reasonableness of the
subpoena , whereas under Rule 3.34 complaint counsel may obtain a
subpoena direeted at rcspondents' files by an ex pUTte application.
This ignores the fact that t.he Commission cannot it elf enforce the
subpoenas. If respondents doubt the specificity, relevancy and reason-
abJcllcss of t.he subpoenas : they can refuse to comply, which will re-
quire the Commission to allege and prove these fa.ctors in a United
States district court. on an enforcement action fied under Section 9
of t.he Federal Trade Commission Act (15 D. C. 840). Admns 

Fedu!!l Tmde Oommission 206 F.2d 861 , 866 (8th Cir. 1D61), ceTt.

denied :J6D U. S. 864 (1062).
Hespondents' a.rgmnent is that the granting of an ex parte 51.b-

pecna is discriminatory and that both parties should have equivalent

disc.on ry rights. This same argnment has been rejected by the conrts.
In The Sperry mal J-bdchi718on COTnpCtn?/ v. FedeTal TTade OOJn

1/7is.JO''t 256 F. Snpp. 136 (S. Y. lD(6), a respondent in a Com-
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mission administrative action filed a complaint for declaratory judg-
ment and reJief in the nature of mandamus against the Commission
alleging that its discovery rights lmder Commission rules were not
equivalent to the discovery rights of the Commission. Sperry sought

discovery and inspection of a mass of statements and documents ac-
cU1l111ated by the Commission during the investigation. The court
clpnie.c Sperry s motion for a prelim,inal'Y injunction. Sperry had
relied on Section J2 of the Administrative Procedure Act (now codi-
ficd "8 5 D. C. 8559), on whieh respondents also rely. The court helc
regarding the rights of a respondent in a Commission adjudicative
proceeding:

Section 12 adds littlc to Sperry s argument. This provision states ihat
except as othenr;. ise rcquircrl by la

(), 

all requirements or privileges relating to
evidence or procedure shall apply eqmllly to agencies and persons." By no

mefll1S can it be said that the Commission has flouted this open-encle-cllcgislative
direction.

Snd1 "cqual" rights of access to evidence as SperrJ' may hn no lwder this
provision are by no means unqualified. As U1I st.atute indicates these rights are
plainly subject to the protections against clisclosUle of conticlentinl informn tion
required by the Commission s rules. It was primarily for this reason tl18 t the

Commission denied Sperry s ilotion. 25li F. Supp. at 143.

The court recognized that the Comnlission had f 1.ilit.ies for inspec-
tion not available to a private litigant, bnt held that this did not
viobte the Administrative Procedure Act or the due process clause.

Similarly, the courts have denied injunctions to respondents claim-
ing a vioJntion of the Administrative Procedure Act and the due
process clause because only complaint counsel CHon obtain special re-
ports under Section G (b) of the Federal Trade Commission _Act, 15

C. S46(b), whereas respondents cannot use that means lor ob-

tainin6 iniormation and evidence. Pape1' ci'aft Omp. v. Federal Trade

OOilili"io1l 307 F. Snpp. 1401 (,V. D. Po. 1970); Union Bag-Oamp
Paru' GmT. v. Federal Trade Omn1T1/t88ion 2B3 F. Supp. GOO (S.

Y. J964).
These cases show tl1at neither the due process clause nor the Ad-

ministrative Procedure Act requires the Commission to make avail-
able. to respondents exa.ctly the same procedures :for obtaining infor-
mation and evidence as those aiIorded complaint cOlmse.l ,Ve find
thcl'cfore , that the e.xaminer diclnot err in issning the subpoenas on
the bllSis of complaint counsel's ex parte application.

Ii COlnpJaint connsel's post-complaint discm'"el')"

Rc.sponclents argue thnt complaint connsel are belatedly attempting
to engage in post-complaint in,' pstigation jn l.iolation of the COHllnis-
slon s Rules of Praet1ce.
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The Commission has stated its policy witI1 respect to post-com-
plaint discovery by complaint counsel , holding that "complaint COUll-
sel may properly find, particularly after the issues are refined in a

prehearing confercnce , that some fl,dditional documentation may be
reqnired to mund out , ewtend, 01' 8upply fUTthe1' detail8 for the par-

ticular transactions to be pursued. * * * The Tules aTe not int.ended to

provide for comprehensive post-complaint investigation, but only

post-complaint discovery. All-State Ind'llstTies of NOTth Oa.Tolina
Inc. , et al. Docket 8738 , Order Granting Interlocutory Appeal , Kov-
ember 13 , 1967 , p. 6 (72 F. C. 1020J. The Commission has clarified
that statement by making it clear that the policy of requiring com-
plaint counsel to ha ve cvidence suffcient to support a i1)W facie case
before issuance of the complaint is merely a.n internal "housekeeping
m"tter. I:ehiqh P01'tla1id Cement Company, Docket 868IJ, Order
Denying Interlocutory Appeal , Al1gUSt 0 , 1068 (74 F.T.C. 1589J. The
Commission has also made c1ear that these internal administrative
guidelines do not confer upon a respondent a legal right to object to
a post-complaint snbpoena on the grounds that the material songht

should have been in hand at the time of the issuance of the complaint
uncI that the Rules of Practice establish the sta.nda.rds for dealing
",ith disem-ery matters in the light of the issues mised by the com-
pl"int. All-State h1d"8t)'ies of N01.th Carolina, Inc. , et al. Docket
8738, Supplemental Clarifying Opinion by the Commission , Augnst

1968 (74 F. C. 15911. The United States Court of Appeals for the
District of Columbia upheld this policy statement in the Lehiqh case
8'1pl'a , sub nom. , Fede1Yd Trade COlnnd88ion v. Browning, 435 F.
06. 102-03 (D. C. Cir. 1970).

Respondents ' argument that the subpoenas are improper post- com-
plaint discovery is , thercfore , without merit.*

III Other issues raised by respondents

Respondents also raise-but do not. argne-two other issues on
appeal ()Hemorandl1m in Support of Interlocl1tory Appea1 , p. D) :

The subpoenas arc so unrcnsonable in scope and so burdensome
that they should be qnashed; in the altBrnative: respondent.s

should be awarde.d its cost of production under applicable rules.

The subpoenas were the subject of two prehPAuing conferences as
well as other informal conferences between compla.int counsel and
counse1 for respondr,nts (Complaint Connsel's Answer in Opposit.ion

.. 

Fct/ernl Trade Commi,o.'don ,\, CI'01I)tlleJ. 4:;0 F.211 510 (D. C. C'il'. 1070), citpr1 l1Y
l'l'spol1rh'nt . mereJy holds th t. 1he Commission 111\lst irlentif ' i11l1 nrticuJnte the Tea OJ)S

for decliniug to foB ow a stilted paHey, Since Uw Commission hns not rIpclined to follow
its stated policy, Oro1ftlier is innppJkable.


