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to R.espondents ' Appeal , p. 8). As a result., respondent.s agreed to
produce some of the subpoened information , and thE' hearing exam-
incr narrowed the scope of the remaining specifications. The hearing
examiner reasonably exercised-rather than abused-his wide dis-
cretion in ordering compliance with the subpoenas.

Respondents also request that thcy be awarded the cost of produc-
ing the documents. The Commission s rules ma,ke no provision for
slIch a procedure , nor do we believe it is necessary here. If respondents
wish to relieve themselves of the burdensome costs which they assert
will be involved in complying with these subpoenas , they can do so
hy permitting Commission counsel access to the subpoenaed files to
clO the work of selecting the documents to be produced. This was the
effect of a court order issued in FTO 1). Emanuel ClZcaZstOTlf3 Civil K o.

1:: 903 (N. D. Ga. ), Ordcr issued August 25 , 1970 (Tr. pp. 3-4), and
a similar procedure appears appropriate here if respondents so

choose.
In this matter Chairman Kirkpatrick did not participate, and

Connnissioner :\Iaclntyre abstained from voting.

ORDER DEXYING IN' l'ERLOCUTORY ArPEAL

Respondents having filed an interlocutory appeal frolll the hearing
examiner s :Norember 5 , 1971 Order Rul1ng on Iotion to Qnash

Sllbpoenas Duces Tecum; and
The Commission IHLving considered said a,ppeal and the answer of

c011nse1 supporting the complaint in opposition t.hereto : and having
drtermined , in accordance with the views appeal should be denied;

It ,is onleTed That n sponc1ents' appeal from the hearing exam-
i11er s N O\' cmber 5 , 1971 order be , and it hereby is , denied.

Chairman Kirkpatrick not pa.rt.icipating and Cornmissioner J.ac-
Intyre abstaining.

TIlE IIEAHST CORPORATION , ET AL.

Docket 8882. Ordcr and OpInion, March , 19"

Order llenying rcsponrlellt's interloclltor;y appeal from hearing examiner s ruling
denying a :1Iotioll to Dismiss and/or for Summary Decision

OrrXION OF THE COl\nnSSIOX

This matter is before the Commission on the reqnest of Interna-
bonal Magazine Scnice of the Mid-Atlantic, Inc. (Drs) to fie an
interlocutory appeal from t.he hCfwing exarniner s denial of a :l\otlon
to Dismiss and/or for Summary Decision. For reasons set forth
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below, we find that respondent's request fails to make the nec.essary

s110'ving required by Section 3.23 of the Commission s 1\u1e8 of Prac-

tice to justify permitting the interlocutory appea1.

IS' :Motion to Dismiss and/or for Summary Decision songht
dismissal of five allegations in the complaint, Paragraphs 4(0) and
5(e), 4(f) and5(f), 6(a), 6(c), and 7 , on the ground they failed to
state a cause of action. Respondent clajms the examincr erred in
failing to dismiss these paragraphs, citing four exa,mples of elTor.
First , respondent argues that Paragraph 6 (c) fails to allege a viola-
tion because it relates to the collection of money owed HIS and not

to practices inducing members of the public to sib'll subscription con-
tracts. Sccond, nIS challenges Paragraph 4(f) and 5(f), which
aJIegc that it gives a false re,ason when declining to eancel a subscrip-
tion , on the ground that snch action is not ilegal where BIS is under
no obligation to cancel. Third , Paragraph 6 (a) (which ,t1leges DIS
stated subscription costs as "50 cents per week" over a period of 60
months) is challenged on the gronnd that it does not allege any mis-
l'epresEmtation. Fourth , Paragraph 7 is cha.llenged on the ground that
it does not. allege specific circmrlstances UnclBl' which 11\18' alleged
relnsal to extend a 72-hou1' cancellation pridlege is a. violation of law.

Respondent also sought summary decision on the allegations COl1-

t"ined in compJaint Pa.ragraphs 4(e)-5(e), 4(d)-5(d), 4(0)-5(0),
4(f)-5(f), 6(c) (1), 6(e) and 7(b) and supported this portion of the
motion with the sworn affdavits of its president. Complaint cOllnsel

(lid not file opposing affdavits , but did file an unsworn finswer to the
motion stating that they would produce witnesses a,nc1 documcllts 
trial to contradict the alleged facts conblined in respondent' affda-
yits. Respondent argues that complaint counsel were reqll ired to
answcr with sworn affdavits under Section :-, 2-- of the COlnmission
H.nles of Praetice and tllat complaint conllseFs nlls\ orn statements

failed to raise an issne of fact, t.hereby warranting snmmary dccision.
In rcquesting permission to file an int.erlocut.ory appe.al in this

matter, rcsponc1e,nt argues that. its motion involves flpproximately
lul1f the allegations in the c.ol1plaint and that the t.rial would be
lTnch slwrtcr if tllP, motion had lJp.en granted. It contends that the
eorrectness of t.he examiner s rnling shonld thus be determinecl before

t.he hearings eommence.. ",Ve do not ngree that t.hese circmnstances
necessitate an interlocutory appeal. The. same cirenrnstances arise
wl1el1 any mot.ion to dismiss or for summary decision is denied. \Vhile

1 Section 3.23 provides that permi sioI: to fie nn interloc\lton- appeal '\yili !Jot be
g:r.1ntef! :

excppt I1pon a showing that the ruliug ('omplnined of in\"olves substDntJal rights and
wil materially affeet the fip-al derision , flnc1 that fl (1ctermioation of its cOlTE'ctnE' s bE'fore

concln;;ion of the hCf\J'ng is esscntinI to scn e the intel'Psts of jnstlcf'.
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the examiner s ruling may affect the final decision , it is not essential
that its correctness be determined bei'ore the hearing. Further the
lu)ing does not inyolve substantial rights of respondent. The only
possible prejudice to respondent is having to go to trial on the COll-

pJaint allegations it is chanenging here. If complaint counsel proye
their case , respondent win ha\ e ample opportunity after an initial
decision is rendered to reassert its challenge to t11C examiner s ruling.

Nevcrt11eless , \Thile denying this appeal we recognize that respon-
dent' s request to appeal arose in part due to the Commission s new
summary decision rule. Therefore, in order to prevent a recnrrence
of this l;roblem , we wish to indicate the procedures to be foJlo\Ved in
t he future under this rule.

Hule 3.24 provides in relevant part:
(1) Any party to an adjudicatory proceeding may move with or

\fithout supporting affdavits for a summary decision in 11i8 favor
upon a.1l or any part of the issues being adjudicated. 

: ::: *

(2) Any other party may, within ten (10) days after service of
the motion , file opposing affdavits. * :; :;

(3) Affdavit.s shall set. forth such fact.s as would be admissible in
evidence and shall shmv affrmati,Tely that the a,ffant is competent to
testify to the matter stateel the.rein. The hearing examiner may permit
affdavits to be supplemcnt.ed or opposed by deposit.ions , answers to
interrogatories , or further affdavits. lVhen a motion fO'' summary
rh3Cision is ?n.ade and 81 pportecZ as provided i'n tlds 7"Ule , a party
oJ1J!Osing the motion may not rest (upon the ?nBTe allegations 01'

den,ials of his plea(lzng,. lus 1'68p01186 : by atfdacits 0'1 as OthC1' ICisr"

prot'ided in this rule , must set forth specific facts showing that theTe,
is a genu'ine issue of fact faT tT/:al. If no such response is filed: 811))2-

merry decision, if appropriate, shall be Tendei'ed.
(4) Should it. appear from the afIdavits of a part.y opposing the

motion that he cannot, for reasons stated , present by a.ffdavit facts
cS.'3cntial to justify his opposition , the hearing examiner may refuse
t1H application for snmmarv decision or may order a continuance to
pcrmit affdavits to be obtail ed or deposition ; to be taken or discoH'
to be had or 11a,1m snch other order as is appropriate llnd a determin
tion to the effect shall be maele a matter of record. (Emphasis added.

'Ve will consider the foJJowing questions which arc raised by the

provisions of this rule: (1) under what circumstances are affdadts
(11)' 1'nling toc1n ' is made witbout prejndice to rC'iponelent' s right to file with the

hr:llint: exnminpI' n motion for I"ecol1sh1rrntion of his (1,:nio1 of snmmary clecision i1J
light of t11is opiniOIJ. In pntf'rtnlnillg surJJ n motion the hearing exnmillpr sJJO'JJel eXPI'
eise his r1iseretion to permit cOTnjJ1ainl C01JIJsel to fie OppOSiIlg flflelf\"Iits , shou1l1 tbe
choose to do so. c1espite the fo('t 1hat the HITe for filing opposing nmrla' dts I1ftS pflsser1.
We l1Pliey(' rontirnwIlC'e mn ' hr jnstifiah1e !n this enH' if comp1nJnt COtllsel's fnill1re
to fi:e WflS 11f1 pel on nil pX('\l :liJ1p :nisintcl'j1rrt:ltion of the new rule.
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or other evident.iary material required to meet a motion for summary
decision; and (2) arc counsel affdavits suffcient to oppose a summary
decision motion.

Requirement of Opposing Affdavits

In our view , the rule must be read to require opposing aflclavits or
oU1er 8\Tidentiary-type material so long as the affdavits and 111aterial

filed in support of the motion for snmmary decision demonstrate that
the moving party is entitled to judgment as a matter of law. Any
other interpretation of this rule could defeat its purpose of eliminat-
hlg delays in adjudication arising from mere assertions of factual
issucs which are not well grounded. To allow sworn affdavits to be
opposed by n11sworn assertions of counsel could very well frustrate
the rule s utility. lYe note also that Rule 3.24 closely follows the pro-

\.j

:i.ons of Federal Rule 5(), and the cantroning Federal cases are
l1ulnimous in holding that counter-a.ffic1avits are required to avoid

smnmary judgment ,vhere the movant's a.ffic1avits aTe suffcient.

Failure of an opposing party to file countcraffc1avits , however, docs

not automatioal1y entitle the moving party to summary decision.

S1111mnl'Y dec.ision under Rllle 3. :24 would be improper where the
movmlt' s affdavits arc insuffcient. The movant has the bUTnen 

establishing the nonexistence of any genuine issue of material fact

nnc1 an doubts arc resolved against him.

In Adic1ce8 v. S.H. 1(,' e88 Co. 398 U.S. 144 , 159-60 (1970), the

Supreme Conrt held that jf the moving party fails to shouJc1er his
burden , his motion should be denied even though the opposing party
has presented no evjdentiary materials in oppos-jtjon. Also , the courts

have emphasized that summary judgment is improper where credibil-
ity is crucial or where various inferences can be drawn , even w11ere no

adequate counteraffdavit.s are filed.

, Grimm, Y. Westillgllousr. l:lectric Corp. 300 F. Sllpp. 984 , 991 (N.D. Calif. 1969) ;
General Teamsters Union Local 19 v. Motor Freight Express, Inc. 48 F.R.D. 294 . 295
(\V.D. Pa. 1969) ; Dawkins v. Grew 285 F. SUDP. 772 , 774 ( D. Fla. 19G8), rev d on

olliej. gro1lnds 412 P.2d 644 (5tb Clr. 1969); H. narojJ Sons, Inc. v. Strickland
mnsp. Co. 284 F. Sopp. 510 , 511-13 (E. D. Pa. 1968) ; Hartford Accident Indemnity

CO. Y. Lloy(l 713 F. Supp. 7 (W. D. Ark. 1959): cf. J,1lHleen v. Cordner 354 F.2d 401
406-07 (Sth Clr. 1966), motion to (Jmc1ld j1i.rlgmcHt rlenier1 856 F.2d 1969 (8th Cir.
1966); Lewis v. Qualiy Coal Corp. 243 F.2f1 769 (itb Cir.

), 

cert. denied 55 U.

882 (1957).
"l)nUnl Fruit Co., DU. ."795 (hf'Hring- examiner s ol"c1er l1ntf'(1 lal"eh S. 11171).

"Sprague Y. Vogt 150 F.2d 795 , 800 (Sth Cir. 1(45).
.Accord , Dawkins Y. Green 412 F.2d fiH (5th Cir. 1969) ; Peckham v. Ronrico Corp.

171 F.2d CG3 (1st Cir. 1945).

., 

Srlrtul v. ArkoJI"sas Na/.llral Gas Corp. 321 n. s. 620 , fJ2S (1944); United Strltes 

DeWitt , 265 F.2d 393 , 400 (5th Clr.

), 

cert. don'ed 361 U.S. 866 (1959); Arnstein 

urter 154 F. 2d 464 (2c1 Clr. 1946).
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Counsel Affdavits

The language of Itule 3.24(a) (3) and cases interpreting Federal
Rule 56 indicate that counsel affdavits (e. stating that certain wit-

nesses will be called and relating to their expected testimony) would
not be suffcient to prove or disprove the existence of a. genuine issue
of material fact. ' Counsel aildavits general1y would not satisfy the
requirements of Rule 3.24 (a) (3), since affdavits reciting what counsel
expected to prove at trial would be hearsay when oiIered to prove or
disprove the existence of any factual issue. Consequently, they would
not be admissible in evidence, nor would the affitnt counsel be com-
petent to testify to the matters stated therein itt trial.

Counsel affdavits would not be subject to these objections, however
where used under Rule 3.24(a) (4) to show why suffcient opposing
affdavits could not he presented. If such opposing affdavits cannot
be produced , Paragraph (4) gh,'Cs the hearing eXaIniner discretion to
Tefu5e the application for summary decision or to order a continuance
to al10w evidentiary materials to be obtained. If , however, the effort
required to produce affdavits would result in undue burden or ,mdue
d.elay in trial , it would be within the examiner s discretion to deny
snmmary decision.

Hule 3.24(a) (4) tracks Federal Rule 56(f), and the courts have
helel that summary judgment should be denied on tl1e, basis of Rule
ZIG(f) where knowledge of the controlling fa,cts is exclusively or
la.rgely under the control of the moving pady.9 The same procedure
should apply uuder I ule 3.24 as well.

Thus , counsel aiIdavits generally will not, satisfy the requirements
of R.ule 3. 1- except wl1CD used to show (1) that opposing affdavits
cannot be produced, (2) that the facts in issue are in the control of

the. moving party, or (3) that the effort required to obtain affdavits
or other evide-ntia.ry material would unduly delay trial.

Other Evidentiary Materials

Rule 3.2t refers to severa.l types of evidentiary material which may
be employed by counsel in connection with a motion for snmmary de-
ci3"ion , snch as answers to interrogatories , adm issions on fiJe, affdavits
ple'n-dings , and depositions. lo Although not specifically mentioned 

8E. fl. , BumYfl)"ncr v. Joe Brown Co. 376 F.2d 740 (10th Cir.

), 

oert. denierl 889 
:n (ID67).

Unite'/- Sta, tes ex. reI. !(o!to1! v. Halpe'. 11' 260 F. d 580 , 581 (3r(1 Cir. 19;)8) (cHeta):
Dombl'owsl;i v. Experdy, 185 F. Supp. 47R , 434 (S. :i' Y. 19(0), off' 321 1". 2(1 463
(20 Cir. HI(3).

10 It ShOllW be noted thnt the use of rlf'positlons under Hule 3. 24 is not limited hy
the provisions of Rule 3. 33 which prohibit taking depositionR of persons expected
10 testify :tt tJ'ial. For purpo es of meeting a motion for summ!lr;r decision , such depo.
sitions would be f1ppropriate so long as the tria1 would not be unduly delayed thereby.
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