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the rule, transcripts resulting from an investigational hearing also
constitute appropriatD evidentiary material to snpport or oppose a

snmmary decision motion. The thrust of Rule 3.24 is to permit the
use of material which has been obtained nnder oath and which is
reliable data. Clearly tmnscriptB from investigational hearings fan
into this category of matBrial and should be permitted under the
rule. In so interpreting Rule 3.24 we merely implement the purpose
of the rule which is to prevent the cr ation of issues that are not wen
aronnded or pertinent to resolution of the proceeding.

ORDER D. TISG INTERLOCUTORY ApPEAL

Respondent International Magazine Seniee of the :Uid-Atlantic
Inc. (L\IS) havjng filed all il1trl'ocl!tol'Y appeal from the hearing
examiner s ruling of October 27, 1971 , denying HIS' Iotion to Dis-

miss And/Or For Summary Decision; and
The Commission having considered said appeal and the answer of

complaint counsel in opposition thereto , and hav-ing determined , in
accordance with the views expressed in the accompanying opinion
that IMS' appeal should be denied;

It is ordered That respondent IMS' appeal from the hearing ex-
aminer s October 27 , 1971 ruling be, and it hereby is , denied.

Chairman Kirkpatrick not participating, and Commissioner r ac-
Intyre abstaining,

J. J. KEWBERRY CO.

Docket 88.). O)'7u' (lurI Opini0n , Jla/"ch 197'

Ordel' granting complaint counsel's flppeal from tIJe hearing examiner s decision
denring a motion to quash a snbpoena duces tecum issued to C1131'les A.
Tobin , Commission Secretary. Tbe order fur1her denies rrSlJondent's appea)
from the hearing examiner s order dcnyin z application for a subpoena
duces tecum, The subpoenn on the Commission Secretar;\ was quasbed and
tbe case was remanded to the hearing examiner for fllrther proceedings,

OnDER A::TD Opr nON GRAXTIXG CO:,f.PLAIXT COUXSEL
DE1\ YING R.ESPOXDE1\T' S ApPEAL

AprE),L --\XD

This matter is before the Comlnission llpOll (1) the appeal of c.OJrJ-
pla.int counsel , med tTannary 1972 : from the Drder of tIle llearing
rXnmijl('r denying a motiO:l to quash subpoena duces tecwn; and
(2) the appeal of respondcnt , filed tTanuary 12 : 1972, : from the hearing
t:xarnincr s denial of an applicatioll for subpoena duces tecwn. Both
parties ha.ve filed respective answers, and , in the case of respondent'
a.ppeal, a reply to complaint counsel's answer has been fied 
respondent.
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Both or the appeals deal with the issue or the production or certain
inform,ation from the Commission s files relating to aIfrlTiative de-

fenses of the respondent. Among these defenses is respondent's fourth
affrmative defense , ,vhich is to the efl'ect that it has been improperly
singled out for an adinc1i('at.in proceeding as among an other re-
tailers : including tho3,-' \\ho purchased the fabrics in\' ol- c1 in this

procce(ling, and that by yirtne of sneh Commission llctiolls this pro-
('cc(ling assertcclly is " arbitTflry, crLpricions and outside the perimeter
of Commission discretion.

The appeal by complaint connsel is from .the hearing examirwr
ru1jng on the record January G , 1072 , denying their motion t.o qnash

a subpoena duces tee'um), jssuec1 to Charles A. Tobin , Secretary of the
Commi sion. There is only one specification in this subpoena , rClluin-
ing after ' others were 'iyithc1l'a.wn , and it. reads as follows:

Records, documcnts UJ. lll' llOrand.' J'eflpcting tlH, pelcentnge or amonnt of
tcxtile product 1"-'(' :111 In' l'ctllrn achien'd by t!H) P ret,1ilers, other th:ln J, .T,

eivbel"Y, \\"110 11:1\"0 lH::l'Jl inn'stigated 11:; the Federnl Tm(le Con,lli si()n and
who Jlave been idf'l\ it;f'1 in Fl'lcrnl Tracle Commissirm press n'le3 CS dnring

the period J:ll11nl',I 1, lUTU hi ,'n! ' 14, 1 1(1 ns hn\"ing IHl1'Chased and/or sold,

Imt not haying dirl'ctl . illlllllrthl, d;lngeJ'LJnsl ' flammable articles of 'in'-flring

apparel or fabric fnl' l:S(' in in' ,ning: ;!l)j)i1lel, and the dates 8J1(1 :lilounts of
the rele,ant Pl1l'('l!i1S\:' iO: (H' Sil 1,jnnl' ' thl'l'pni" (l1l':ll'ing examiner s order

amending subpoenn :/.1(('('8 ,1('('11111. J:!Jcwr:; 6 , H)j2.

Compl int connsel ill their appcf\l nudm basically two points: (1)
that the request comes within the principles of the Ji oog case J to the
dfect. that thl", .commission is 8mpo\"C'Tecl to de\ c1op the enforccrnent

policy best e;llcu1at.( cl to aehien the ends contemplated h y CongJ'ess

and (2) that the information is not reac1iJy available a.nd that it
would he a burdensome task to produce it.

The hearing examiner in issuing this subpoena and denying a
motion to quash apparent1y did so on the ba,sis that the information
was related to respondent's affTlllative defenses and that the issue
prescnted was whether or not it js in the public interest to issue an

order to cease and desist. 

JJoO(J Iii/iI/strict! 

,. 

3,");: L"8. 411 (1958),
"Tile foJJowing is pnrt or the examiner s statement all the record:
Tile fJee Uon is , :i.S thr. Examiner sec', H. wlJcthcr tile f3CtS ('11(1 circumstances , pro-

"o- e(l to IJ," , (hl lce:l , tllC o i('etive facts nll(! circull i:Jnces , proposc(l to be aCd:;ced
In:lJ' rl1ise a fjnestioll lLIJOut tIle issuance of Q CNiSC flnd desist orcler in this case.

J tllinl, it is part ()f the public interest concept, that is developed in second and

thin! affrmative defenses.

I think the fourtb affl'mati,e defense , reaJIr gets into that same area , where :I is in
tile ImbEc jntere t now in tJJe ligbt of the!"0 facts , to isst1e an order to cea e and
desjst , ag dnst this particular Respondent. " (Tr, 230-231.)
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Respondent is Beeking this information as a matter of discovery.
It should be noted that respondent already has a substantial amount
of information in the general area of discovery it is pursuing. It has
all the information previously sought in specifications withdrawn
because the information was voluntarily supplied by complaint coun-
seL Respondent additionally has the press releases containing the
names and othPT information of concerns involved in flammable
fabrics matters in the period it has designated.

We believe the request of respondent in this first subpoena comes
squarely under the rule set out in Ooro , Inc. v. Federal Trade Oom-

mission 338 F.2d 149 (1st Cir. 1964), ceTt. denied 380 U.S. 954
(1965). The court therein articulated the issue , which appears to be
remarkably similar to that raised here , as follows:

'he long and short of petitioners ' argument is that having given up their busi-
ness with catalog houses without any intention of resuming it, they should
have heen allowed (In the basis of prior decisions of the Commission in other
cases to close this ('ii e b:v !'tipulation and hence c0uld only have heen denied
tlH privilege of stipulation by the arbitrary, capricious , etc. fiat of the Com-
mission which cOIIJd nnllj be discovered by a .f/enera?' exploration of the Com-
1nis8'ion s action in nllier cases. Id. at 152. (Emphasis supplied.

The court c1€',cided :th . issne in the :following language:
The petitioners \:ite no authority in support of this argument and we have

not found any. ";Tor luv(' they pointed out any specific action by the Commis-
sion in other p1"a.cti,r;ullu identical ca. es on wbich to base a helief tbat tbe
Commission s denial of the privilege of stipulation migbt have been arbitrary
OJ' capricious. All they !w. ye shown is a bare suspicion \vhkb if well founded
might support thpir fi:,:sertion of errol'. HIlt snbpocnas are not issued on bare

s/lspic1on. Ther :11'(-0 11')( licenses for extencled fishing exper1itions in waters of
unknown productivity in the vague hope of "catching the odd one ld. at 152

153. (Emphasis S\1ppli

Respondent I1f. as made no showing of other "practically iden-
tical cases" on whi h to base its claim that the Commission might

ha.ve been arbitrary or ca.pricjous. J\ or ha.s it shown any other suff-
cient circmnstance t,) support such position. Its assertions are based
on suspicion only: which will not justify general access into Com-
mission confic1enti l files under R.ulf' 3.36 of the COllission s rules.

Accordingly, it was error for the hearing examiner to grant the

The fo1lowing if; . part of a statement by respondent' s counsel in the record:

We would want to see bow many of them purchaseo wearing apparel , or fabric.
which clearly was pUrdlfts,"d for ns in wearing apparel , because as part of our fourth
affJ'uative defense we \V:1nt to show as the Universal.Ruilole situation seem en to in.
volve, that Newberry, !f tt violated less than anybody else, therefore, should be the

L per (Jn to lie Sl1t,(j. !Jut the 5rq " .. 1'11'. i71! I

See also R. H. MaclJ 

&. 

Co., Inc. Docket 8650, 68 P. C. 1179 (1965); Sterling Drug,
1110. v. 450 F.2d 698, 705 (D. Cll. 1971). Of. Moog Indu8tries v. '1' , 351)

S. 411 (1958) j Uni.tell Bi8cuit 00. of America v. 1350 F.2d 615 , 623-624 (7th
Cir. 1965).
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respondent' s request for a suhpoena requirig production of such
Commission documents. Complaint counsel's appe-al wil be granted.

Respondent' s appeal is from the hearing examiner s order filed
Tanuary 5 , 1972 , denying application for subpoena duces tecum ad-
dressed to the Secret.ary of the Commission. ' It contains fonr remain-
ing specifications, 5-8 (the first four having been withdrawn during
the pretrial conference), which are as follows:

5. All documents or memoranda prepared or issued by Hw Commission as a
whole that relate to the Commission 8 determination to formally proceed
aganst J. J. Newberry in this proceeding.

6. That portion or pOl'tion8 of documents or memoralHJa prepared by indi-
vidual Commissioners or Commission Staff which were mentioned or reflected
in the documents or memoranda identified in Item No. 5 above

7. All documents or memoranda prepared or i.ssued l,y the Commission as a
whole that relate to the Commission s determination not to formally proceed
against those retailers identified in Item Nos. 1 and 3 fJlw,;' those retaiJers
other than respondent who were identified in CommissicuJ press releases during
1/1/70 to 7/14/71 as having purchased dangerously fla1Irnable textie products
from domestic suppliersJ.

8. 'l'hat portion or portions of documents or memOl'G!J1da prepared by indi-
vidual Commisisoncrs or Commission Staff which \vert' lOentioned or reflected
in the documents or memoranda identified in Item No. 7 fJlJove.

R.esponc1cnt, in its appeal, argues that the hea,ljng examiner errr.c1
in applying a "good cause" stanua.rd and that respondent in any event
had met all of the requirmnents of the CommissJcm s rules for the

issuance of the subpoena na1nely, releva.ncy, reasonableness of scope
and unavailability fJ'om other sources. HcspoJ)(lcnt further argues
t.hat it luts defined its rcquests so that it is seck)ng only those kinds
of documenLs which the court, held in Sterling Di'UfJ 

i' to be available
under the :F' rcedom of Information ... , 5 D. C. 352 , and that in
denying the application the hearing examiner -vjo:latecl the require-
ments of that Act.

The hearing exa,mincr , in his order denying the application , stated
that his denial was for reasons on the record at the prehearing C011-

5 This is not a ruling on the merits of respondent'
s Bflhmat1ve aefenses, and re-

spondent is not by this order foreclosed from presenting such cefenses.

It is further noted respon(lent hi!s not songht, at least expressly, to obtain these
documents alternatively under the Freedom of Information Ad HS in the case of the
other subpoena , herein consifJered. (See discussion under p:u't III infra for eorrect
procedure for applications under such Act.
6Respondent makes it appeal pursuant to Section 3. 36(d). whieh provIdes for ap-

peals only from "rulings on motions to limit or quash SUhpO('IHlS " neither of which
motions were filed by complaint counsel. 'l'he hearing examiner consIdered the matter
to be in a posturc someTlhat ns if such a motion had been fih (1. In tbe circumstances
althougb respondent claims it also bas satisfied Section 3. 35(b), we wil review the
matter unfJer the provisions of SectioD 3. 36(6).

Sterliug Drug, 1m;. Y. 450 Ji' 2d 6DS (D. Cir. 1971).
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ference held December 22 , 1971. and he refers to a substantial llmnber
of pfLges in the record. The respondent , in its appeal briei, has charac-
terized the hearing examiner s reasons as follows: "* '" *' he ruled
dlat respondent hac1110t made a proper showing 01 ' good cause' neces-

ary to obtain wha.t he characterized as confidential documents involv-
1Ug tl1l'

, '

mental proeGsse:: of the Commissioners ' " (page 4) ; and "* * *

I.heJ further sUtted that rcsponclC:llt had not made a necessary shmy-
ing of bias or IJT'cindiee. on the part of the Commission to obt.ain the
reql1Pstec1 documents" (page;)).

Hespondent relics primarily for its requ2st in this second subpoena
on the court' s decision in SteTling Drug, Inc. , 8UJFru- In that case. the

conrt , to the ext.ent it rcqnired the disclosure of cprtain c10C1l1lents in
the Comn1ission s rec.ords, ruled in part as follows:

Thus. to pre'lent the deyelopment of pcret 1:1\y within the Commission. we
must require it to disclose orrlers nnd interpreLltions which it r.ctun.lly applies
in cases before it. Sce gencra.Hy Davis, 8npra, t 797. Id. at 70S.

The SteTUng decision concerns t.he Freedom of Information Act.
So far as the conrt discusses disl'O\- , thnt i: . \yh21' ::. it C.Oll ctl'UCS the

phrase "not , ':' * 8.\' ailablc by law to a party othe.r tha.n a.n agency
c;ontoined in Section 552(b) (5) of the Act , it clearly holds that dis-
coveTY of such cloc.umcnts as here songht wi11 not be granted , at least
routinely. The court states in part:

The question for decision is thn" wbetllel' " a IJriYat( party- not necess:nily

the applicant-would routinely oe entitled to lthe Commission memorandaJ
through discovery, IJaris 811))1' (1, 7fJ6. 'The clear answer is that be would not
be so entitled

. "

hile some cases :;l1ggest tlUlt government memoranda containing
legnl filalyses flId recommendatinn may in some circumsbmces be sub.iect

to discovery, it is heyond Questinn that granting discovery of snch documents
is a ,ery extraonlinary step, not. a routine one. Accordingly, we conclude that
the Commission memoranda in (llwstion here are the type which should be
pxempt under 552(0) (5). (Footnote omittl' cl. lrl. nt 705.

In this case no shmving has been made which would jnstify the grant-
ing of general access to internal. confidentia.l memoranda and docu-
ments of the Commission nnder Commission R.ule 3. 36. See also the
001' , Inc. case 8Up?' a. In the l'. ircmnstances the Commission "W111 deny

respondent' 6 appeal.

Respondent, in its reply brief, requests that the Commission con-
sider the issne illl"oh" d jn l'C'spondent:s a.ppeal alternatively as n

petition dirf ctl , to the Commission and addressed t.o the Secretary
under the Freedom of Informfltion Act. The Commission 6 long-

standing policy has been to cOllsider Freedom of Information Act.

petitions sepa.rate a.nd apart from ar1juuicative cases. See The Seeburg
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Om' poration Docket 8682 (October 25 , 1966) (70 F. C. 1818); A8h
G'l01-'e Oement C/o.. Docket 8785 (.July 1:\ HJ70): and The Hearst
('m'

770ralion. PI al.. Dockel RR,j2 (December 6 , )971) (79 F. C. 1020

1021-2J. lVe noted jn t.he lntter procecdjng jll palt il8 Io11mys:

The Information Ac \yas intended to enlarge and to clarify the right of ac-
cess by the public to documents in administrative fies. It is not concerned with

discovery" proceduresappli(,flble to adjudicative proceedings, and does not
nnthori e t11e issuance of snbpoenas. .

, ..' "'

"\Vhile respondents in Commission proceedings arc members of the public
flnll conse(luentl ' lla ' rerll1lst access to Commission records under the Infofll(1-
tion Act like any other member of the public, such requests should not be
confused with suhpoenfls for Commission records under 36 of the rules.
As the Commission has previonsl:r noted. ' re()uests for documents and informa-
tion nnrler the Freedom of lnformation Act are inappropriate ",hen llHtde
\\'Hhin the fmmework of an ad.iucHcativc proceeding.' ThuR a respondent'
reqnest for access nnder the Informstion Act should not take the form of a
motion to the examiner. TlJe fJl1plication should be made " "' * directly to the

Commif'sion , ndrlress('l to tlw Secretary. (Footnotes omitted.

In light of this policy the request 118de under the Freedom of
Informat.1on Act to t,he hearing examiner , ('ven though made in the
alternatire, js inapproprintc. Xevert11cless, to a.void the possibility

of c1el2,y if the request is not processed expeditiolls) , the Secretary
of the Commission is directed , in accordance \\it.h the prm- isloJ1s of
Section 4.8 of the Commission s Rules of Practice. treating the sub-

poena flS a reqnest made under the Ff( edom of Information Aet. to
make a"vrdlabJc to the respondent all dOCllTlCnts called for in the
fon1' specifications of the subpoena duces teCU/ln here under conside.ra-
t.ion. which corne within the crit.eria for making documents available,
set. out in the teT7i'ig decision to the extent any snell may exist
\\11ich are not aheady pnb1ic documents. A reqnest nnder the Free-
dom or Information Act is no gronnd for postponement- in the nd-
jnc1icQ,tive proceeding. 1'h11s , the hearing examiner, npon the servjce
of t.his order: 5ho111(1 re c.hedlllc heaTings as quick1 r as pOi3sibJe.
Accordingly,

It i'l o1'le)'ed That the appeal of complaint connsel , filed Janltary
2(\ 1072 , from t.he decision of the l1laring examiner dcnyb1g a mo
tion t.o q11flSh a snbpoen,l duces tecum : and it hereby is , granted.

It is .hiT-thc'! Oi.deTed That th( subpoena d?JCdS teen11 issued by the
hen rIng examiner on December 27 , 197L directed to Charles A. Tobin
Hnd subsequently amended by order of J8.11nal'y7 , 1972 : be, and it.
hereby is , quashed.

It 'islllTthe1' o1'rlc1'ed That the rC'-spondenfs appeal from the hertr-
ing examiner s order filed .January 5 1972, denying respondent'
application for snbpoena duces feC/fln a.nd it. hereby is , denjecl.


