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policies, acts and practices of that corporation is not suffcient
grounds for concluding that it is no longer necessary to hold him
as a respondent in order to serve this purpose.

Petitioners having failed to show that changed conditions of fact
or law require that the order be set aside as to respondent Ira Rubin
or that the public interest so requires, as provided by Section

72(b) (2) ofthe Rules of Practice:

It is ordered That petitioners' request that the order to cease ",nd
desist be set ",side as to Ira Rubin in his individual capacity be , and
it hereby is, denied.

CRUSH INTER ATIONAL LIMITED , ET AL. DOCKET 8853
DR. PEPPER CO lPAKY DOCKET 8854

THE COCA-COLA CO:MP ANY , ET AL. DOCKET 8855
PEPSICO , INC. DOCKET 8856

THE SEVEN-UP COMPANY DOCKET 8857
NATIO AL INDUSTRIES INC. , ET AL. DOCKET 8859

Or,der, March 23, 1972

Order denying respondents ' ilations to dismiss complaints for failure to join
respondents ' bottlers as indispensible parties.

Or.DER HVLIXG ON

TO J QIK
::IOTIOSS TO DrS)IISS FOH FAIL rIlE
11\DISPE::TS- BLE P"\RTlES

This matter is before the Commission upon reqnests for permission
to file interlocutory appeals by the respondents in Docket os. 8853-
8857 and Docket No. 8859 , upon complaint cOlilsel's response thereto
filed February 17 , 1972 , and upon respondent Dr. Pepper Company
response to complaint counsel's reply, fied FebTIary 29 , 1972.' AI-

1 The motions flle as follows: Crnsh International Limited
, Docket o. S8t13 appli-

cation for leave to file an Interlocutory appel'l or to treat motions as certified filed
February 4 , 1072; Dr. Pepper Company, Docket No. SS54 reqllest for permission to
file nn interlocutory Lpperll from the order of the bearing examiner denying respondent'
motion to (lismiss the complaint for failure t.o join indispensable parties and for 
ta:r of proceeilings , ,mu reqnest for p'ermission to file an interlocutory appeal from

tlJe order of the hearing eX!1mjner denyir1g respondent's motion to amend the complaint
to joIn the Dr. Peppel' CompulIJ bottlers as co-respondents filed Februnry 4 , 1072. The
Coca-Cola Company, Docket Xo. 88tiJ application (I) for leave to file interlocutory
appeals IlnG (II) to trent motJons to dismiss as cert fied filed .January 18 , 1972; Pep'sieo
Inc., Docket 1\0. SS56 applicatlon for leaTe to file interJocutory npP€ll or to troot
motions as certified fied JanLJnry 31 , 1072; The Senn-Lp Company, Docket No. SS5i-
Ilpplication for permhsion to file (1) appeal for de no-vo consl(jeration of respondent'
motion to dismiss, or (2) interlocutory appeal fied January 31 , 1972; Kational Indus-
tries , Inc. , Docl:et Ko. SS5!J-respondents ' request for permission to fie interlocutory
appeal from the hearing examiner s 01"1121' denying motion to dismiss the complaint for
failure to join indispensable parties filed FebrU!uy 3 , 1972.
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policies, acts and practices of that corporation is not suffcient
grounds for concluding that it is no Ionger necessary to hold him
as a respondent in order .to serve this purpose.

Petitioners having faiIed to show that changed conditions of fact
or Iaw require that the order be sBt aside as to respondent Ira Rubin
or ,that the public interest so requires, as provided by Section
72(b) (2) of the Ru1cs of Practice:

It is ordered That petitioners ' request that the order to cease and
desist be set aside as to Ira Rubin in his individuaI capacity be , and
it hereby is, denied.

CRUSH INTERNATIONAL LIMITED , ET AL. DOCKET 8853

DR. PEPPER COMPANY DOCKET 8854
THE COCA-COLA COMPANY , ET AL. DOCKET 8855

PEPSICO, INC. DOCKET 8856
THE SEVEN.Up COMPANY DOCKET 8857

NATIONAL INDUSTRIES IKC. , ET AL. DOCKET 8859

Or,der, March , 1972

Order denying respondents' motions to dismiss complaints for failure to join

respondents ' bottlers as indispensible parties.

ORDER RULING ON !\IOTlO),TS TO DrS3IlSS FOR FAIL"CHE
TO JOIN IKDlsPEXS-\BLE P.AHTlES

This matter is before the Commission npon requests for permission
to file intcrlocutory appeals by the respondents in Docket Nos. 8853-
8857 and Docket No. 8859 , upon complaint counsel's response theretD
filed February 17 , 1972 , and upon respondent Dr. Pepper Company
response to complaint counsel's rcpIy, filcd February 29, 1972.' AI-

1 The motions are as follows: Crl1sh International Limited , Docket o. S853-appli-
cation for leave to file an Interlocntory appeal or to trcat motions as certified fied
February 4 , lfJ72; Dr. Pepper Company, Docket :-ro. SSJ4-l'equest for permission to
fiJe lIn interlocutory appeal from the order of the hearing examiner denying respondent'
motion to Msmiss the complaint for failure to join indispensable parties and for a
stay of pl'ocee.Jings , aDl1 reqllest for permission to file an interlocutory appeal from
the order of the hearing e::wminer dcnying respondent's motion 10 amend the complaint
to join the Dr. Peppel' Company bottlers as co-respondents filed February 4 , 1972. The
Coca-Cola Company, Docket Xo. 88!J5-applicntlon (I) for leave tc file interlocutory
apjJeals and (II) to treat motions to dismiss as certified fied January 18, 1972; Pcpsico

Inc. , Doclret Xo. 8856-applicatlon for leave to fie Interlocutory appeal or to treat
motions as certified filed January 31 1072; The Seven-L"p Company, Docket No. 8857-
application for permission to tie (1) appeal for de novo consideration of respondent'
motion to dismiss, or (2) interlocutory appeal filed January 31, lfJ72; National Indus.

tries , Inc. , Docket No. SS59-respondents ' request for permission to file interlocutory
appeal from the hearing examiner s order denying rnotion to dismiss the complaint for

failure to join in(lspensable parties fied February 3 , 1972.
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thongh the motions are not identically styJed and vary somewhat in
the sprcific relief sought they ncn'.lthelcss iu\-olve t.1C same qne,stion
and will therefore he considered together.

The quest.ion aTise fiB a result of complaints issued by the Com-
mission against sEweral 80ft drink companies chalJenging the legality
of respondents' contracts with their respective bottlers. Hesponc1cnts

ake the position that. their bottlers arc indispensable parties to these
proceedings and that ahsrnt their joinder the complRints should be

dismissed. l\Iotions to this e.ffr:ct were denied by the examiner flllc1

these rrqnests for permission to appcrtl followed. Before c.onsidering

the e requests ,vo win deal with tl1e proccc1nl'al issues of the E'XG1l-
iner s authority to rnle on a motion to amend the complaint by the
nc1c1ition of parties to Commission proceedings and 11is fLuthority t.o
rule on motions to dismiss.

The Commission has consistently taken tlw. posiUon that the exalll-
iner has no anthority to amend a, complaint b)7 the n,ddition or dele-
tion of parties cxce,pt j.o the extent that his rnling deals '\vith matters
of procedure rather I:ha,n substance such as the c1eleJion of an indi-
vidnal respondent who has decef1scd or the substitution of respoJltl-
ents improperly na.mec1 etc. The same applies to motions to dismiss
becnllse both involve the " reason to bclicove:' concept of Section ;)
which onl) the Commission itself can express. Both issucs were
involved :in the Su.7urban P,'opane Go 001'1'. case , Docket )To. S6/2
Order R.uling on Int.erlocutory Appeals lay 25 , 1967 CCH Tra,c1e

. Rep. C19G7-J 970 Transfer Binder J f 17 90,) pI F. C. Hi95J.

On the is,sne to amend the complaint by a joinder of an additional
part v we there held that it shonld haTe been c.ertified to the Commis-
sion. As to the motion to disrniss "\ye stated as follows:

The eX:lllillcr l''('(lgnizNl that the (jue"tinn inyolyed i11e anm nistJ'flti,p di".

rrerion in is",uin l! :i ('nmpl.'int nnr1 that it I!1'e"u1t!:(l an iss11e on whkh he b:ul
no fluthority tn 1'111e. Xrmetllll('ss. lJe flenied tile llotim1. The matter shaul(l hflH'
bC'rll certified to tJle ('nmmis"inn ,,'irh tlle exnmiIwl" S recommendation. Section

6 (:1), Commission s Rn1rs of l'rRrtice: Drug Rrsr:1J'rh Corp" Docket Xo . '11'19

(Octoher 3. 1962). CFootnnte ollittenJ ResIH1IHll'Bt. hO\H'yer. h JS not I)(Cll
vre iIHliced. since t11(' matter is now before the CnmnliRsion for de nov.' ('011-

Rirleratirm nll(l (letel'mjnRtioll. at 20 337.

The Commission has made R, distinction howe,-er. bet"\een thosf: in-
JaJlces in "\yhieh the motion to dismiss chal1cnp:es the Commission

1(o g;11 po"\yer to jsslle th( complaint and those in "\hich it seeks to
probe t le Commission s c1i cr8t)on 01' juc1gnwr.t 011 "\vhet11er 01' not 

pl'()('e( c1illg "\ould he. in t.he public nteTest. It is on1)7 in the latter

111s(f111Ce in which tJle cxaTnim'r is considcred to be without fl.1thority
to l'ulr. Sce. The DI'i'i'e- )( 001npany Inc. Docket No. 8615 , Order
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Denying Application for Leave to File Interlocutory Appeal or in
the AJternat.ive for an Order Requiring C'ertification of Question
Tune 10, 19GJ. ,Yhile it is clear that the present situation falls within
the former the category of cases cha.llenging the Cormnission

legal authority to issue the complaint, and hence within the exam-

iner s authorit to decide , we haye. ne.vert1wless determined that that
question is so -intertwined with the question of ame.nding the com-
plaint by the addition of parties tlmt both should have been certi.fied

to the Commission.
Although the matter has not been so certified. In' are not precluded

from considering it, since it is before ns npon respondents' rpcplest

for leave to file intrrlocut.ory appea1s. A similar procedure \,as fol-
lowed in JfaTonont Corp. Docket ifo. 8708 : Order Denying- Respond-
ent's Request to Fi1e Interlocutory Appefll and lotion to Dismiss

the Complaint. or Stay Proceedings, Oetober 3 , 19GB, CClr Trade

Reg. Rep. r1967-1970 Transfer BinderJ 1'8 ,42 r74 F. C. 1611j.

There we heId as follows:
Hespondent argnes first tbat t11P examiner erred in ruling on the motion

,yhieh it as.sel'tt5 tn be lll,vond his jUl'isdktion, fwd. seC'ondly, that its request
is .1ustifip(l on the llel'ts. lYe ag' e that tIle hearing eX:llliner crronpolls1y

rn1en on the l'f'CIl1Pst to dismiss tI,e ('t)lJIJlnint or stay the proceeoing. The-
motion clearly is fHh1resserl to the Commission s ac1ministl'atiyc discretion and
(loes not concern adjudicative fnctfinding fm1Ctions dcll'gnted to hearing cxa))-
inpr Ornhcr JJaJlutacturi11Y (/ompail1J, TIIC. DocJ et :\-0. 8038 (onter js uec1

OctolJer 15, 1961). The bearing' examine .. shn111:: Pl'opE- l'ly have certified this
part 0: l'CSI)ondent's motion to the Cnllmissirm for the Commission s dptennina-

tion :-md ::chon. Ncvei" the-less, in vie\y of l'('spondent"s RPlilication for permis-
ion to file nn interlocnt.or? 8PIJeal , the matter is no" before the Commission

in the same !1Ostnre flS it "..uull' hf\\e been had the e:xmniDer certifiecl it. Ac-
cordingl:v, while Ol1r llOlding js thnt the l1eal'ing eX:l lincl' erred in failing to
certifv the motion. this in the circmnstances W8.S not to respondent' s prejl1ctice
and the motion ""m now be iTeated as thongh it has lJeell properly ccrtifierl.
at 20.889.

'Ve will follow this procednre in the instant proce( ding. At the SR,

time we will c.onsicler the examiner s ruling as his recOlYUTIendation

to the Commission for the disposition of this matter.

The quest.ion presentBel for onr decision i whether respondents

bottlers who are palijes to the contract. being challenged by the com-
plaint aTe indlspensable parties to this proceeding. In essenee the

position urged npon us by the respondents is t.hat an adjudication
of these contracts involvrs substantial rights of the bottlers who
over the years: haye expended goodly sums of money in the de\-elop-

ment of their bnsjness operations in reliance on the terms of their
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cnntracts and hence: due proces. requires that they be made a party
so that they may be bound by the outcome of this proceeding as well
as protect their interests. Respondents are also concerned that the
faiIllff of joinder may subject respondents to multiple Jitigation with
their botters and result in inconsistent future adjudications. Absent
"" joinder of the b'Jttlcrs , respondents ask that the complaints be

dismissed.
The examiner s ruling complained of contains the fol1owing state.

ll1ents:

It is qllite apparent that an ultimate decision by the Commission striking
the excllmive terrjtOl'iR I V1'ovisions from the various franchise contracts that
the respondents have with their 'bottlers may very wen directly affect substan-
tial property rights these bottlers have acquired and own as a result of their
franchise contracts. If a bottler were to lose its exclusive territory within

wbich to sell the respondents' trademarked products, it would be without

recourse to sue the n spondents for damages or for injunctive relief requiring
them to provide the protection against competition from other bottlers who
may well invade its t.erritory. To that extent, therefore, the bottlers may be
considered indispensable.

As a practical matt.er. ho\vever , it is not feasible to join all of the respondents
bottlers as parties to this proceeding. In the first place, the large n11mber of
them (1186) '\ol1ld crente a completely unmanageahle situation for trial pur-
poses. Secondly, it i," pre"nmcrl that a subshrntial number of S11Ch hnttJcrs
operate within a small territory within a state, and consequently, may well
not be engaged in :.:Olllllcrce thereby depriving the Commission of jluisdirtion
over such bottlers. Older Denying Motion to Dismiss the Complaint for Kon-
Joinder of Indisppns:J Parties, January 7, 1972, page 3--.

The examiner was g-uided in his decision by RuIe 19 of the FederaI
Rules of Civil Pl'oeedure and tO''ident Bank v. Patten on 390 U.
102 (1968) a caseintcrprcting t.he requirements of Rule 19.

Tradjtiona.lly, of course, antitrust proceedings and decrees have

,,ken little, if any, noticc of third parties to any contract heId to be
in contravention of one of the antitrust laws perhaps because the

vindication of public. rights, even thongh they nil counter to con-
tractual rights b"tween defcndants and third partics , may be accom-
plished l,dthout joining these third parties. This reasoning is
advanced by P!'ofessor Moore in 3A MOORE' s FEDERAL PRAC-
TICE , Section 19.10 at 2344. Respondents invite attention to two
1921 proceedings inn)lving this Commission which allegedly support
the proposition that the complaint should be dismissed for failure
to join indispcmsrlblc pruties. The first is Fr1dt GroweTS ' Exp1,(3881nc.
v. 274 F.205 (7th Cir. 1921) in which the court vacated a
Commjssion cease and desist ordcr on tllC grOlmd that the Commission
was withont jurisdiction because tho facts involved common carriers
who are within th2 sole jurisdiction of the Interstate Commerce
Commission. The secon.d is Sine/ai?' Refining Co. v. F.T. 276 F.686
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(7th Cir. 1921), in which thc faiIure to join what the reviewing

court considered to be an indispensabIe party was advanced as one
of the rcasons for setting aside an order to cease and desist after the
court had decided that no violation had been shown. Neither case
can be considered a viable precedent for the proposition advaneed

here. 1foreover , a subsequent decision by thc same court specifical1y
uphcJd the Con1l1ision s view and with specific reference to these two
decisions Automatic Canteen v. 194 F.2d 433 (7th Cir. 1952),

T60 d in part on, other grounds 346 L. S. 61 (lD3:3). Finally, the courts

in a procC-ssion of deeisions have failed to join or otherwse consider
indispensabJe third parties toa contract the legality of which was
heing chal1cnged illder the antitrust laws. See -i6(l Shoe AfacMn-
eJ' Y Corp. v. 258 U. S. 451 (1922); S. v. Parnmount Famous
Lacky Corp. 282 U. S. 30 (1930); Interstate Circuit, Inc. v. 

306 U. S. 208 (1039); S. v. Bansch 

&, 

Lomb Optical Co. 321 U.
707 (1944); S. v. National Lead Co. 332 U. S. 319 (1947); S. 

Schi:M Theatres , Inc. 334 U. S. 110 (1948); and S. v. Interntional
Bowing Club of New YOTk , Inc. 171 F. Supp. 841 (S. Y. 1957),

aff' 34.8 U. S. 242 (1959). The last time this Commission had tD con-
sider this question was in L. G. Balfonr Co. Docket 1\0. 8435 , July

1968 , CCH Trade Reg. Rep. (1967-1970 Transfer BinderJ 11 19 485

1:74 F. C. 345J in which it came to the same condusion. In Ea.tman
Kodak Co. Docket No. 6040 , similar arguments were advanced with
respect to the chal1enged resale price maintenance contracts Kodak
had with over 6 000 retailers. "That wc said there is pertinent here:

It is true that if an order prohibiting respondent frcm fixing and maintain-
ing resale prices in accordance with its agreements witl1 these dealers is issued
it would affect their contractual rights. Howcver. no such prohibition wiI be
issued herein unless the Commission determines that tbese agreements are in
unrcasonable restraint of trade and should not be continued . The courts have
regularly struck down systems deemed violative of the antitrust laws even
though sueh systems included leases, licenses and otbel forms of agreements
where tbe other parties thereto were not before the court and where tIe
enjoined covenants were clearlY of benefit to said other parties. Order Dig.
posing of 1\lotion to Strike :md Respondents ' Motion to Djsrniss , September 25,
1953.

It is well established , therefore , that third part.ies to a contract the
1cgality of which is being challenged under the, antitrust laws need
not be joined in a suit against the first party and are thus not con-
sidered indispensa.ble parties. In Nati01wl Lico;,/.;ce 00. v. iV.

309 U.S. 350 (liHO) the comt ohserved that "in proccedingshefore
the Federal Trade Commission , the ordcr restrain ng unfair methods

of competition may prcelude the performance of' outsta,nding con-
tracts by the ofiender. Such orders have never heen challenged he-
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cause the holders of the contra,ets ,vere not made parties. " at 366. In
light of the foregoing ,yp bebe,"e respondcnts ' claim thtl cllH process
requires the joinder of the bottlers as lndispensable pa.rties and absent
that : a disnxissa,l of the cOlllplaints , to be without merit.

Hespondents also assert that the failure to join the bottlcl's may
snbject respondents to the risks of multiple litigation and inconsistent
future adjudications. Our own understanding of the applieable legal
principles leads us to conclude thnt snch an eventuality is highly
nnlikely. A contract ,yhieh has been c1ecla.l'rcl iJlegal cannot be ell-
forced by either party.

A party to an ilegal lJargain can neither recover damages for breach thereof
nor, by rescinding the bargain. reco'" er the performauce tl1i t he has rendered
thereunder or its value. '" " * Hcstafc1ncnt oj Contnlcts Section 59S (1932)

Similarly: supervening illegality rcnders a contract nnenforceable

even if it was legal 1\-hen entered into Re8tatement of Oontract8

Sedion 548. In this regarcL administrative proceedings arc consid-
ered to havc the same effect as do statutory provisions.

CIPUl'ly prevention 11 \ fin expcutiyr fi1l1 3dministl'atiye order designed fOr
the benefit of tile gf.' nel'nl )Juj) ic J);- ' IJf c0l1si(1('recl pxcllsable impossibilty
whether tbe order is c1irectel1 to lhe general public or to an individuaL 6 Wil-
Uston on Contracts Sedion 193 (Rev. Ed. , 1938).

lYe tnrn 'Tmv to the question of whether : b:v lIsing Hule 19 of the
Federal Rules of Ciyjl Procedure , a different result would be dic-
tated. The Federal Rules of Civil ProcNll1re are not, of c0'urse , ap-
plicoble to ftc1ministrative -agency proceedings which are gon rned by
their o,vn rules of practicr. K evertheless, they ean provide an ana-

T6c.ftl framework for the disposition of rcJatecl i8sl1es. RuJe 19(a)
provides that:

A lll'r."on wlw is sl1bject io srryice of process and whose .inimler \yill not
f!e-pl'iyc tlw cOllrt of jurisdiction (r,er the sub:iect raatter at the action shall
be joined as 3 party in t!1e action if (1) in his fI_bscnce complete rehef cannot
be- accoded among those nlready parties, or (2) be claims an interest relating
to t112 snll lect of the act on and is so situated tllflt the disposition of the action
in :i1is absencp HH:'y (i) 3S n practicfll matter impair or illvede his abilit.y to
protect that interest or (ii i h' aye an " of the persons already parties subject
to a substantial ri81, of incurring double. muHiple, or otherwise inconsisient
obligations by reflson of his claimed interest.

As to (1), it is clear that depending on the outcome , complete relief
can be acorded in this proceeding without joining the bottle-rs.
Should the allegations of the complaint be upheld , the relief sought
by the order, the termination of the exclusive territorial contracts

can be accOlnpljshed by an order to cease and desist naming the
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presently named respondents. The second part of Rule 19(a.) is
divided into two parts-an unprotected interest and a substantial
risk of incurring inconsistent obligations in relation to thaJt interest.

however : that interest is not a legally protected one, as for ex-
ample rights pUl'sllant to a contract declared illegal under the anti-
trust 1a\\'s : it cannot seTTe as a basis for a joinder of ,lllegedly inclis-
pensn.ble parties. The fact that a eontraet may have pl'cvions1y not
been illegal does llot alter this result. The ComTnission Iyas created
101' , among others , t,he purpose of prohibiting hitherto unchallenged

trade restraints. O. 

\;'

peri' IJntchinson Co.

, .

105 S. ;10

1972. As for the risk of incurring inconsistent obligations due to the

failure to join the bottlers , Rule 19 requires that risk to he substantia,
before it wiU ue cOllsidl' ect (15 (1 l'ea..'iOJl 1'01' a joinder of additional
parties. As we have mentioned above: that risk cannot be considered
substantial. Onr review of the applicable case law convillees us that
the bottlers are not. indispensable parties withln the meaning of
Hule 19. See , Benn'ie v. Pa8toT 3!:3 F.2c11 (10th Cir. 1!:68), citing
Sidelds v. BaTT""" 58 U.S. (17 How. ) 129 (1854) anel Pi'"ident
Bank Y. Puttwl 8on 3DO L.S. 102 (1968); Ohiodo v. Oene'iul 1Yatel'
,cOJ'ks Corp. 380 F.2el 860 (10th Cir. 1067), cert. denied 389 U.
1004; Ste1.'e?!8 Loomi" 8:14 F.2d 775 (5th Cir. 1964).

One final aspect of this matter need be eonsidered. In its request
the Coca- Cola Compan)' points to The Cow- Cola Botting Co. v. The
Coca- Cola Co. 200 F.79li (D. Del1020) as supportive of its position.

here, in a disput,e over the c,ontract, the court found these exclusive
territorial contracts to be lawful and as not "having an effect or
inteDded to have an effect to defeat or les5en competition or to encour-
age or tend to create a monopoly, nor do 1 find anything therein that
llay be said to be in unreasonable restraint of trade. " at 814. lYe

ha \ e carefully reviewed that decision and conclude that it docs not

support respondent Coca-Col,a s position.

A number of the respondents haye requested the opportunity for
oral argmnent. Under the circumstances , we do not believe that an
oral argmnent would serve any useful purpose. Accordingly,

It is o'jYle1' That the motions to dismiss for failure to join indis-
pensa.ble parties be, and t.hey hereby are , denied.


