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2. ,V'hether respondents made the required sho ing of rele-
vancy under Section 3.36 of the Commission s Rules of Practice

t.D warrant issuance of subpoenas to Iessrs. Tobin and Fergu-
son; and

3. \Vhcther the scope of the subpoena directed to )j1' Simon
should be limited to exclude testimony concerning Advisory

Opinion 128 in light of the Corn mission s decision in this rnatter

of October 29 , 1971.
Chairman ICirkpatriek not participating.

THE HEARST CORPORATION , ET AL.

Docket 8832. Order , April 20 , 1972

OrdEr dE'n ing respondents ' interlocutory appeal from hearing examiner
denial of their motion to compel tPstimony or in Ow alternative, for an
order striking certain allegation" from tbe complaint.

ORDER DEXYIXG INTEHLOCDTORY ApPEAL

Respondents the Heamt Corporation (Hearst) and Periodical
Publishers ' Service Bureau , Inc. , (Periodical) llave filed an inter-
locutory appeal from the hearing examiner s November 1 1971 , order
denying IIearst's and Periodical's :Motion to Compel Testimony, or
Alternatively, for an Order Striking Certain Allegations from the
Compla,int. This appeal arises frml1 an attempt by these two respond-
llt f0 ;::ke the dq)(::itjOll of tj1( president tllld "lU; prl'::j(lcllt of a
third respondent , InternatiOlml ::Jngazine SeTvice of the :Jfid-Atlan-
tic (I:JIS) which is 11 franchisee of Periodical. Several allegations
in the complaint seek to hold appellants responsible for certain de-
ceptive practices engaged in by IillS, and a,ppellants clainl it is neces-
sary to ta,ke the depositions of these 11\IS offcials in order to efi'ec-
tivcly prepare to cross-examine certain of complaint counsers con-

sumer witnesses who deaJt with employees of DIS. The two offcials
have refused to testify on Fifth Amenchne,nt grolllds. On Septelnber

1971 , Hearst and Periodical filed a motion with the hearing
examiner to compel their testimony or alternatively for an order

1 LnOI1 Rf'arst s HJJ(l Periodical's ilpplir:ation HlJpoenil (lirectec1 to tilr DIS oficial
were fint i sued by thc hearing examiner in May 1971 , but the offcials refused to
tcstify at the schedulcd depo itions. Thereafter , Hearst and I'eriodicaJ requestecl that
thc e:1aminer certif;;' to the Commission their request that thc Commission i sl1e an
imJl1::Jit:. O1'8e1" 1JHlcr the Crime Control Act, lR n. c. 6002. TIle Commission o:lg-ht
the appro,aJ of the Attorney General for the issuance of such an oHler which was
rieniC'u

, :.

nd the Commission rPlI nded the !Hatter to the hearing eXilminer wlIQ onec

more or-defer. the rliseovery depositium of the t.vo offcials. They galn asserted their
pl'i,nege ngninst srlf- incrimination , wlJereul10n Hearts fino Periodical filed the motion

which is the sl;bject of this :Jppelll.
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striking the allegations of the complaint charging Hearst and Peri-
odical with responsihility for the aets of IMS. This motion also
requested that the examiner certify the motion to the Commission
recommending that it commence enforcement proceedings. The ex-
aminer s denial of this motion is the subject of this appeal.

At the outset, we must consider whether respondents have made
the necessary showing that the examiner s ruling involves "substun-
tial right.s and wi1l materia1ly alIect the fial decision, and that a
determination of its correctness before conclusion of the hearing is
essential to serve the interests of justiee.":O \Ve ,are of the opinion
that respondents have not made the necessary showing t.D warrant
an int.erlocutory appeal in this inst.anee.
In our view , respondents ' request is premature. The hearings in-

volving the Drs phase of the proceedings have bccn postponed
indefinitely due to 11 criminal indictment against 11\18 a.nd three of
its offcers which involves some of the same acts and pra,ctices alleged
in the Commission s complaint. In addition , we do not bclievc re-
i:pondcnts ' cla.im that they will be denied effective cross-examination
of certain consumer witnesses can be deter-mined until these witnesses
Lut Y('. testified. . \.J: , the examiner has gi \'en l'c::ponclents an opportunity
to ra.ise the issue againaftcr heaTings involving IMS are subse-
quently reschecluled. Furthermore , if respondents arB found tD have
been prejncliced in their cross-examination of consumer witnesses
there will be ample opportunity t.o correct such prejudice at the
conclusion of the hearing.

Conseqm:mtly, at this sta.ge in the procBBding it cannot be said

that the hearing examiner s ruling denies I-Iearst and Periodical sub-
st.antiaI rights or that his ruling wil materially alIect the final
ontcome of the case. A determination of the correctness of the ruling
at this time is in no way essential to the interests of justice. and jn
fact) the correctness of the ruling cannot even be a,ccnrately or ade-
gnatdy det."rmined at this time.

Accordingly, the Commission lWYlng concluded that the respond-
ents Hearst and Periodical have failed to make the necessary showing
t.o warrant an interlooutory appeal W1der the Commission s Rules

of Practice

This showing is required to justify an Interlocutory appeal under both Sections 3.
anrJ 3. :!5(b) of the Commission s Rules of Practice. While we be!ie..e that respomlentt;
were in error in appealing hcre under Section 3. 35(b) because the cxaminer has not
in fact quashed the subpocnas at is/'ue to g-ive rh;e to an appeaJ under this Tule , their
('Hor does not affeet the outcome of this appeal siDce both rules require the same
showing.

3 For ex rn1Jle, the testimony of the consumer witnes.ses might be stricken , or the
allegations in tbe compJaint Pl'ki11g to hold I-cClrst ami PeriocJicaJ respom;ibIe for HrS'
nets mJght be stricken at that time.
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It is ordered That the respondents ' a ppeaI be , and it hereby is

denied.
Chairman Kirkpatrick not participating.

MISSOURI PORTLAND CENJ:NT CO"YIP ANY

Docket 8 83. Order, April , 1972

Order denying request for review of hearing examiner s adverse rulings on a
request for an extension of time, and for oral depositions and subpoeMs
duces tecum.

OnDER DEXYIXG REQ"GEST Fon REVTEW 01" HEMUNG EXA:IUNER
HULIXGS .AND REQU;:ST TO R.ULE DIRECTLY ON 1JOTION FOR EXTENSION

OF TIME

This matter is before the Commission upon the filing by respondent
of two documents , the first entitIed "AppeaI From Hearing Exam-
iner s Denial Of Request For Extension Of Time And DeniaI Of
AppJication For Oral Depositions And Subpoenas Duces Tecum
fied April 20 , 1972; and the other entit1ed ""Ylotion For Extension
Of Time In "Thich To Respond To SlUnmary .J udgrnent Motion
filed April 24, 1972.

On the first filing, termed an "appeal " the Commission has deter-
mined that respondent has not complied with the provisions of Com-
mission R.llIc Section 3. , governing interlocutory appeals, pub-
Iished in the FederaI Register Mareh 17 , 1972 (Volume 37 No. 53
page 5608), and effective fifteen (15) days thereafter. There has
been no determination by the hearing examiner of justification in
acconinnce \yith Para.graph (b) of Section 3. , nor has respondent
shown that the rulings eomplained of fall within any of the four
categories Ect out in Paragraph (a) of such ruIe.

Thus , respondent has not justified its request for a review of the
hearing examiner s rulings under the Commission s Rules of Prac-

tice.
The Commission has further determined that respondent' s other

filing, which is a direct rcquest to tIle Commission for an extension
of time pursuant to Section 3.22(d) of the Commission s Rules of
Practice. is ina.ppropriate in the circumstances. Pa.ragraph (d) of
Section 3.22 is intended to give the hearing exa-miner or the Cormnis-
sion discretion to waive the requirements of Paragraph (c) of that
section in the case of motions for extension of time, permitting such
motions to be ruled on ex parte. Furthermore, Paragraph (d) must
be read in the light of Pamgraph (a) of Section 3. , which provides


