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called vertical foreclosure in valve lifters." It further reqnests
that the hearings be stayed pocnding disposition of the appeal.

The Commission has determined that respondent has not satisfied
the provisions of Commission Rule Section 3. , governing inter-
locutory appcaIs , published in the Federal Hegister farch 17 , 1972
(Volume 37 No. , page 5608), amI e!feeti,"e. fifteen (15) days there-
after. There has been no determination by the hearing examiner of
justification in accordance wit.h Paragraph (b) or Section :3.23, nor
has respondent shown tl1at the Tuling complained or falls within
any or the rour categories set out in Paragraph (a) of such rule.

The request to file an appeaI wi1 be denied on the basis that re-
spondent has not conformed to the provisions or the Commission

rule on interlocutory appeals and the motion to stay the hearings
will be denied as moot in the c-ircumsta,nces. Accordingly,

I t is ordB7' That respondent's request , filed April 18, 1972 , for
perlIlission to file interlocutory appc-a.l and its motion for a str - or
hearings pending appeal be, and they hereby are, denied.

Chairman lCirkpatrick not participating.

J. J. KEWBEHRY CO.

Dnc7cet 88e,9. Order , JIu!f 1912

Order 1'f'tl1lning- to the hearing eXfll1J. 'ler for further proceedings consistent

with views expressf'd in the order. jhe rf'rtificaUon of l'eS1Jondenl' s applica-
tion for a subpoena ad 1f'i3tfjicf/1IlIUiI dil' f'ctec1 to a Commission offcial.

ORDER RULING ox H \IUXG EXA::IIXEn S CERTIFICATION

This matter is before the Commission upon t.he hearing examiner
order, filed April 27 , 1972 , certifying to t.he Commission respondpnt'
application for subpoena ad tesN;fica.nd1l1n directed to Ed1,Yftrd B.

Finch, Assistant Director rOT Texti1e.s and Furs jn the ComElission

Burean of Consumer Protection. find complaint counsel's answer in
opposition to the application.

Hespondcnt, in its application , states that it 1S its int.ention to
examine j\Ir. Finch with respect to the following areas of -inquiT'

' :

1. \'71wtller the Fedcrnl T,' acle Co,nmi:;.'ion (find/or 1J1P Bureau 01' Di'iision of
the Commission responsilJle for enforcement of the Flflmmfll1le F:llJTics Act)
hfld in effed, dllril1g the perind ;.r - 1. 1!)P.8 thJ'Ol1V,h .Tnly Lt. 1971 , f'n c fonllal
or infol'l1a1 policy or 1Jolicic' s (and/or "-callec1 ' bnttle pbm ). not published

in the Federal Hegister , concornin 2,' the onf(lrcomellt of tl1e Fl:;mmau:e F:ll)rics
Act: f1111 ill j1f1rtirnlfd'

. ".

bether there '\Yf! "'n ' S11Ch lHiIk:- \yitb l'PSfJl'ct to
retai1€l's who 11un:1H1Sl'c1 textile r'!'lrhlf:,ts s11hject to the Act from dor 1estic
Sl1Pl lien:.
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Whether an exception t.o the aforesaid policy or policies was made with
respect to respondent; find if so, the reasons for sucb an exception.

3. If there was no policy of the nature described in paragraph 1 above, in-

formation as to the recommendations made by the Bureau or Division respons-
ible for the enforcement of the Flammable Fabrics Act, as to whether the
Commission should institute a formal proceeding against respondent herein.

4. Mr. Finch' s characterizations and impressions of respondent's cooperation
in connection with the Commission investigation which led to the issuance of
the complaint herein, and a comparison of respondent's cooperation with the

cooperation of other retailers similarly situated as to which ::Ir. Finch had
personal knowledge.

5. Whether Mr. Finch has knowledge as to whether all, most, or any of the
retailers named in Commission Press Releases during the period January 1,
1970 through JulY 14, 1971, were formerly investigated by the Commission
staff.

The hearing examiner, )n his certifieation , rf'..ommends he be au-
thorized to issue a subpoena ad testificandum to Mr. Finch and that
respondent be permitted to examine the witness with respect to each
of the ",'eas of inquiry listed except for Paragraph 3.

Under Section 3.36 (c) of the Commission s Rules of Practice an

application for the issuance of a subpoena to an offcial or employee
of the Commission is a request which shall be ruled upon by the hear-
ing examiner. The rule also provides that to the extent the mot)on
is granted the hcaring examiner shall provide such terms and condi-
tions as may appear necessary and appropriate .for the protection 

the pubJic interest. .While Section 4. 11 (d) of the rules contains a re-
quirement that an offeial or employee served with a subpoena or
other compulsory process for Commission confidential records or in-
formation must advise the Commission of such service and thereby
se.ek its instructions , subpoenas issued under Section 3.36 arc excepted.
Thus , it is c1ear that the authority which the Commission has dcle-
gated to the hearing examiner includes that of issuing subpoenas

ad te8tijicandwrn to employees or offcials of the Commission. Further
this authority is not subject to review except for the limited right to
seek interlocutory appeal provided for in Section 3.23.

The hearing examiner concedes that he is authorized by Section
36 to ruIe on this application. He explains that he does not do so
to expedite the resolution of the question * * * " 1-Ie believes that a

ruling by him would be appcaled by one party or the other anyway
and" (w J ith a Commission ruling thus required, the certifeation

1 If the hcariDg exarniDer is not available the rLlle provldcs that the application
shall be ruled upon by the Director of Hearing Examiners or such other bellriDg examiner
as he mfl.y l1esignate.
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procedure pennits such a ruling while avoiding the additional time
that the appellate procedure would involve.

We are not convinced that certification is either the most expedi-
tious or the most desirable procedure in this instance. The hearing
examiner has broad authority to rue on a question involving the

issuance of a subpoena. There are no circumstances here suggesting
that the examiner eannot appropriately decide the question and we
beIieve he should have decided it. The Commission s rules contain

no specific Iimitation on the types of questions which a hearing

examiner lTfty certify; nevertheless , those having to do with the basic
fact-finding function of the hearing examiner-in this case, whether
or not respondent has justified its roqnest-are within the special
competenee of the hearing examiner and , we believe, ordinaTily should
be decided by him.

Furthermore, it docs not appcar to us that this matter is ripe for
review even though the hearing examiner takes the position there will
be an appeaI whatever his decision might be. To the contrary, an
appeal is not inevitable, since this would depend on the circumstances
and conditions of his ruling. There are, in fact , two steps in issuing
a subpoena requiring the production of confidential Commission docu-
ments or the appearance of a C0111mission employee. The- first is the

decision \,hether or not to require the production or appeal' lnce. The
he.aring eXalniner has considered this step at groat length , and is
apparently convinced that respondent has made a suffcient showing

to justify the subpoena to :Tlr. Finch. IIis entire rationalization is in
te-rilS of respondent's requirements and needs.

Thoro is , however, another step to be taken by the hearing examiner
upon his decision to issue a subpoena under Section 3. , and that is
to provide such terms and eonditions " as may appeaT neeessilry and
appropriate for the protection of the public interest" (emphasis sup-
pJjed). The hearing examiner has not indicated that he has consid-
ered this part of the ruIe or that hc has made any such determination.
e has suggested, it is true, that he would set some limits 011 the

expected testimony but it is not clear from his certification that these
are "terms and conditions" which would be established for t.he "pro-

2 The hearing examiner al!1O states that certification "appears appropriate becanse
the Issue involves Commission policy and an Interpretation of the Commission s Order
:1:1rl Opinion rbted ::lrJrch 15 , 1872

, .. " 

" rp. 1016 hcreinl It is not clc,:u wiJrlt exactly
the hearing examiner means hy this nor j!1 it c1ear why either of the factws men-
tioned , if they arc involverl , justify the hearing examiner s not rl1ling on the question.

s Addltlonally, Commission Rule 3.2R sharply limits interlocutory appeals" See the
Commission s recent interpretation of this rule in Miss01lTi Portland Cement Company,
Docket 871'3 (AJ)ril 28 , ID72) Ip. 1035 bel'f'iu.
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tertian of the pubJic interest; " nor is it clear that these are the only
tcrms and conditions he would require npon his ruling.

Thero is no rigid or formal prOeedUl'B invoh ed here. If the exam
iner had issned the subpoena , it perhaps could be assumed , w1thollt a.
showing to the contrary, that he had taken the proteotion or the
public interest into account. O such assumption is possible in the
eirclUnst.ances presented. Thus, in addition to the other considerations
mentioned, it seems to us that an essential determinaJtion \vithin the

compete-nee of the hearing eXfl111iner has not been rnadc, and t.hat
1vith this deficiency it would be premature for the Commission t.o
rule on the matt.er.

This order should not be taken as a decision one way or the other
on the merits , that is , on the qnestion of whether or not respondent
has justified its l':qnest for a subpoena to Eclwa.rd B. Finch. Accord-
ingly,

It Q)'(leTed That tJ1is matter be. rmc1 it. hereby is , ret.urned to t.he

hearing examiner for further procccs1ings consistent with the .clews

expressed in this order.

THE HEARST COHPORATIO , ET AL.

Docket 8832. Order, Memorandum, ot Gornml8sioner .Jones, .June , 1972

Order denying respondents' motion to disqualify Commissioner Jones from
participation in the proceedings.

OnDER DEXYfXG l\IoTIOx To DISQ"CALIFY

Respondents the IIe,arst Corporation and Periodical Publishers
Scn-lce Bureau : Inc. , in a motion joint.ly fied on :\farch 28 1972
n-:qnest. t.hat Commissioner ,Tones \\ithclraw from participation in
tl1i5 proceeding or: in the alteTnative: that the Commission determine
that she is disqnnJifie,d :from participat.ion jn t.his proceeding.

Commissioner ,Tones , for the re lsons stated in the aJtached memo-
rrmdu;l1: has decided not to withc1ra\Y from participfltion in any
fnrth0T proceedings in this matter.

Traditionnlly, t.he Commission lws yi' ewe.d reqnests for disqualifi-
catiens as a lTwttcr primnTlly to be cletermined by the individual
tncmbeT concerne.d : Jeaving it "ithin the exercise of the Commis-
simlor s s01mcl and re,sponsible discretion. This praetice the Com-
m1ssion bclieYes is proper and eonsist€nt \\ith the Jaw, and in the
justant case t,he Commission finds. npon its eonsidcration or all rele-

mt. matters, no basis for depnrting therefrom. Aceordingly.


