“POSHIBA "AMERICA; INC., ET.:Al: 5
Complaint
"IN THE MATTER OF - ;@ i

TOSHIBA AMERICA INC., ET AL

CONSENT ORDER, ETC, IN' REGARD TO THE ALLEGED VIOLATION or THE
: ) FEDERAL TRADE COMMISSION ACT ' :

Dooket 0—2239‘ Compla/mt July 3, 1972—Dectsmn July 3, 1972

Consent order requlrmg a New k Clty 1mp0rter dlstrlbutor and seller of
1 ‘mierowave ovens ‘and its adﬁrertlsmg agent; among other thmgs to’ cease
‘i misrepresenting : thie Départient -of  Health; Bducation, : and Welfare has
[ issued a final- pe;rformance standard for: mic’rowave oven: leakage ,misrepre-

~ senting respondent’s product has been checked or tested for comphanee w1th
“Uthie’ proposed‘radiation emission’ standard)promulga.ted by the Department
:0f Health, Education, and Welfare ; misrepresenting, in any manoner,” “the:
.. radiation leakage' of -any proeducts; and misrepresenting ‘that any private

. or governmental organization has tested or approved any products. ...

COMPLAINT .

Pursuant to the provisions of the Federal Trade Commlssmn Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Toshiba America,
Inc., a corporation, and Norman, Craig and Kummel, Inc., a corpora-
tion, have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows : :

Paracrar 1. Respondent Toshiba America, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of New York, with its principal office and place of
business located at 4106 Delong Street, Flushing, New York.

Par. 2. Respondent Norman, Craig and Kumel, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal office and place
of business located at 488 Madison Avenue, New York, New York.

Par. 3. Respondent Toshiba America, Inc., is now, and for some
time last past has been, engaged in the importation into the United
- States, advertising, offering for sale, sale and distribution of micro-
wave ovens and other products to distributors for ultimate sale to
retail outlets and then to the general public.

Par. 4. Respondent Norman, Craig and Kummel, Inc., is now, and
for some time last past has been, an advertising agency of Toshiba



6 FEDERAL' ' TRADE ! COMMISSION - DECISIONS
Complaint 81 F.T.C.

America, Inc., and now and for:some time last past, has prepared and
placed for pubhcatlon and has caused the dissemination of advertising
material, including but" nét limited to ‘the advertlslng referred to
herein, to promote the sale of products, of Toshiba Amerlca, Inc.. .. .
Par. 5. Inthe course and conduct of its. aforesald busmess respond—
ent Toshiba America, Inc., now causes, and for some time last past has
caused, its'said products to be importéd . from Japan: into'the' United
btates, and when sold, to be shipped from its warehouses to purchasers
thereof located.imv,varlous ‘other Sta,tes of the Umted States. and in
the District of Columbiai Respondent Toshiba America,- Ine:,-main-
tains; and at all‘times mentioned herein has maintained: a substantial

course of trade’i in Sa,ld products in commerce,,as “commerce” 1s deﬁned

ents Toshiba,: Amemca, Inc., and Norman, Cralg and> Kummel Inc.,
have disseminated, and caused the dissemination: of, certain advertise-
ments conceriiing’ said” products BY the Umted States mails“and by
various means in commerce, as “commerce” is defined in the Federal
Trade Commission Act, 1nc1ud1na but not limited to, advertisements
inserted:in magazines’ and newspapers, for:the purpose:of: inducing
and which were likely to induce, directly or indirectly the purchase
of said products in commerce, as “commerce” is defined in the Federal
Trade Commission Act. '
Par. 7. Typical and illustrative of said advertisements, but not
all inclusive thereof, is the following advertisement which appeared
in the Tuesday, July 14, 1970, edition of “Home Furnishings Daily :”

THE TOSHIBA MICROWAYVE OVEN IS THE SPACE AGE COOKING.UNIT
THAT MEETS 1971 STANDARDS NOW.

Your Toshiba Microwave customers will come back because their ovens will not !
New industry-wide standards for Microwave -ovens have been announced by
the Department of Health, Education and Welfare. ‘They wou’t go into effect
until July 1, 1971.

Rut every Toshiba Microwave oven you sell in 1970 W1ll have been checked by
Toshiba to make sure it conforms to the new 1971 standards now. No unit wxll
emit more than 5 muhwatts radiation leakage per square centimeter durmg
its useful life.

And.that’s not all. Toshiba will send a Microwave technician to mspect any
nven already in an owner’s home, whenever and wherever asked. He'll make any
adjustment needed to meet mnext year’s requirements. And he'll affix a seal
assuring that the appliance conforms to 1971 HEW standards.

Toshiba Microwave ovens already include the two mdependently-operated safety
Goor locks the government will demand next year. These twin fail-safe switches
turn. the . oven off the instant the door is opened. In addition, our oven won't
operate unless the “on” switch, the timer and the cooking button bave all been
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and Welfare had announcedd final radmtloﬁ en

microwave ovens under the “Radlatlon Control :
eﬁect onJ uly 1, 1971 o v

standard has béen met. ' , o
4. No Toshiba microwave oven available for resa & '"urmnr 197 0’
to ‘the purchasing public v would emit’ more than 5 mllhwatts radiation
]e‘mkaore per square centimeter durlncr its useful life.

5. Toshlba microwave ovens have been tested and approved by
Underwriters’ Laboratories, Inc., and by the Federal Communications
Commission with respect to radlatlon leakage. ‘

Par. 9. Intruth andin fact:

1. The Department of Health, Education, and Welfare had not.
issued a final proposed radiation emission standard under the “Radia-
tion Control Act” governing microwave oven leakage; rather a draft
standard was at that time open to the final comments of the industry
and other affected parties until July 22, 1970.

2. Toshiba microwave ovens then currently on the market and avail-
able to general distributors and retailers for resale to the purchasing
public did not meet the said 1971 proposed radiation emission standard.
Tests revealed that a substantial number of said Toshlba microwave
ovens substantially exceeded allowable minimum radlatlon emission
levels with the oven door open and with an obJect inserted into the
oven cavity through the wire mesh screen in the oven door.

3. Every Toshiba microwave oven sold for ultimate retail sale in 1970
had not and would not have been checked by Toshiba to make sure
that the said proposed radiation emission standard had been met.

4. Certain Toshiba microwave ovens available for resale to the
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purchasing public during 1970 did emit more than 5 milliwatts radla-:
tion leakage per square centimeter when tested. , _

- 5. Toshiba microwave ovens had not been tested and approved by
Underwrlters Laboratorles, Inc., or by the Federal Commumcatlons
Commission . with_respect to, rad1at10n leakage Toshiba mlcrowave,
ovens had been tested by Underwriters’ Laboratories, Inc., and
awarded the U.L. Seal for having met fire and electric shock requlre—’
ments' and nothing -more. The FCC a351gned the microwave .band
used for the, operamon of these ovens but had conducted no quahfylng
tests for radlatlon leakage N _

Ther efore, the advertlsements refer red to in Paragraph Seven and"
the statements and, representations set. forth in Paragraphs Seven
and Elght were and are false, misleading and deceptlve .

"Par. 10..In the course and condu tof its aforesald busmess, and at
all times mentioned herem, respp nt, Toshlba Amerlca, Inc,, has
been, and now is, in substantlal comp tltlon n commerce, with corpo-'
rations, firms and individuals in the sale.of microwave ovens arfd other
products of the same general kind and nature as those sold by. respond-
ent Toshlba America, Inc.

Par. 11. In the course and conduct of jts aforesaid busmess, and
- at all times mentioned herein , respondent Norman Craig and Kummel,
Inc., has been, and now is, in substantial competition, in Commerce,
W 1th other advel tising agencies.

Par. 12. The use by respondents -of the aforesaid false, mislead-
ing and deceptive statements, representations and practices has had and
now has, the capacity and tendency to mislead members of the consum-
ing public into the erroneous and mistaken belief that said statements
and representations were and are true and into the purchase of sub-
stantial guantities of said microwave ovens and other products of
respondent Toshiba America, Inc., by reason of said erroneous and
mistaken belief.

Par. 13. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now con-
stitute, unfair and deceptive acts and practices in commerce and unfair
methods of competition in commerce in violation of Section 5 of the
Federal Trade Commission Act.

. Droision anp ORrper

The Commission having heretofore determined to issue its com-
plaint charging respondents named in the caption hereof with viola-
tion of the Federal Trade Commission Act, and respondents having-
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been served. with. notice of said determination and with a copy of the
complaint;the Comxmssmn 1ntended to.i 1ssue, together. w1th a proposed
form of'order;.and - ,

ReSpondents and:, eounsel for -the . Commlssxon havmu thexeafter
executed an agreement containing.a consent order,‘:an\,admlss_lon by
respondents of all the jurisdictional facts.set forth in the complaint
to issue herein, a statement. that thesigning of said -agreement is for
settlemient : purposes: only -and. does not constitute an.admission by
responidents:. that the:law has been-violated.as, alleged in. such com-
plaint, and. waivers and. other: prov151ons as, requlred by the Com—
mlsswnsrules and fo

' The: Comrmssmn having. consndered the ,agreement and havmg ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public:record for.a period of thirty (30)
days; now in further conformity with. the procedure presorlbed in.See-
tion2.34(b) iof its rules,.the Commlssmn hereby- issues its. complaint
- in the. form: contemplated by sald agreement, makes the following

jurisdictional findings, and enters the following order: .

.:1.; Respondent Toshiba. America, Inec., is a corporatlon organ17ed
ex1st1ng and doing business under and by virtue of the laws.of the
State of New York, with its principal office and place of business
located at 4106 Delong Street, Flushing, New York.

Respondent Norman, Craig & Kummel Inc., is a corporation or-
ganized, existing and domg business under and by virtue of the laws
of the State of New York with its principal office, and place of business
located at 919 3rd Avenue, New York, New Y01k

2. The Federal Trade (‘omrmssmn has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

I

1t is ordered, That respondent Toshiba America, Inc., a corpora-
tlon its successors and assigns and its officers, agents, 1eplesentatn es
and employees dir ectly or through any corporation, subsidiary, divi-
sion or other device in connection with the advertising, offering for
sale, sale or distribution of microwave ovens or other products in com-
merce as “commerce” is defined in the Federal Tade Commission Act,
do forthwith cease and desist from representing, directly or indirectly,
that
- 1. The D‘epartment of Health, Education and Welfare has is-
sued a final performance standard or standards under the “Radia-
494-841—73— 2 N
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tion Control A¢t” governing microwave oven leakage which will

" béecome ‘efféctive on a'designated date unless such $tandaid: or
~ regulation has in fact been ofﬁclally promulgated and is then.of-

- ﬁ01ally ‘scheduled to become effective on the represented date; ior

K ‘: 'mlsrepresentmg, m any ma,nner ‘a,ny governmental mdustry or:
' other régulation or standard. o SR

' 2. Every 1970 miodel Toshlba ierowave oven compheSr Wlth

 the proposed radiation emission standard’ promulgated- by the

Secrétary of Héalth, -Education and Welfare pursuant to:the

© “Radiation” Control Act ;7o misrepresenting; in- any matiner,

the nature or extent to Whlch any products comply with or con—

form ‘to” any" governmental, 1ndustry or: other regulatlon or

>',‘""Standard EEERAEEREER RS h RN : : e

‘3. - Every 1970 model ‘Toshiba’ microwave oven’ has been tested

" or chiécked by Toshlba for:compliance Wlth the’ proposed radiation
7 emission’ ‘stanidard promulgated by the' Seeretary of Health, ‘Edu-

‘cation and Welfare ‘pursuant to: ‘the “Radiation Control Act;? or

mlsrepresentmg, in‘any manner, the ‘natiire o1'extent to: whlch any
products have been ‘tested to determine’ comphance with or con-

R formity to’ any: governmental industry or ot,her regulatlon or

standard.

4. Every 1970 model Toshiba microwave oven available for re-
sale to the purchasing public does not emit more than 5 milliwatts
radiation leakage per square centlmeter or mlsrepresentmg, in
any manner, the radiation leakage of any products.

5. 1970 model Toshiba microwave ovens have been tested for
radiation leakage and have been approved by either Underwrit-
ers’ Laboratories, Inc., or by the Federal Communications Com-
mission; or misrepresenting, in any manner, that any private or
governmental organization has tested or approved any products.

II

1t is further ordered, That respondent, Norman, Craig & Kummel,
Ine., its successors and assigns, and its officers, agents, representatives
and employees, directly or through any corporation, subsidiary, divi-
sion or other device in connection with the advermsmg, offering for
sale, sale or distribution of microwave ovens or cther microwave prod-
ucts in commerce as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from :

L Representmg directly or by implication, the issuance and
effectiveness of any governmental, industry or other regulation or
standard when respondent, Norman, Craig & Kummel Inc knew
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or should have knOwn that such’’ representatlon was false or

2. Representmg dlI‘BOﬂy or by 1mphcat10n that any such prod-
uct complies with or conforms to any governmental, industry or
other regulation or standard when respondent, Norman, Craig &
Kummel, Inc., knew or should ‘have kriown that such representa-
tion was false or deceptlve S

3. Repesenting dlrectly or by 1mphcatlon ‘the isture or extent

to Whlch any such product; has been tested to determine compliance
" with or ¢ nformlt to any. government,a gndustry or other regula-
tion or standard when respondent Norman, Craig & Kummel, Inc.,
knew or should have knowi that:such:represertation was false or

_ deceptwe, o :

v 4. Representmg dlrectly or by 1mphpat10n rthﬁ radlatlon leak-
-1 age of any product. when respondent, Norman, Craig & Kummel,
~Ine., knew or:should have known that such’ Tepi‘ésentationf was

false or deceptive;

5. Representing directly or by’ 1mpl1cat10n that any such prod-

.- uct has been tested or approved by any. private or governmental

. program when respondent Norman, Craig & Kummel, Inc., knew

or should have known that such representation was false or
deceptive.

11T

- It'is further ordered, That respondents shall forthwith distribute a
copy of this order to each of their operating departments, divisions
and subsidiaries engaged in the advertising, offering for sale, sale or
distribution of consumer products manufactured or.imported by To-
shiba -America, Inc.

It is further ordered, That ‘respondent Toshiba Amerlca, Inc., de-
liver a copy of this order to each of its nonsubsidiary dlstrlbutors and
retailers, with whorm Toshiba deals directly, engaged in the advertis-
ing, offering for sale, sale or distribution of microwave ovens and
other consumer products manufactured or imported by Tosh1ba
Arnenca, Inc.

1t is further ordered, That each respondent notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.

It is further ordered, That each respondent herein shall Wlthm sixty






