ECLIPSE SLEEP PRODUCTS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 0-22}8. Complaint, July 19, 1972—Decision, July 19, 1972.

Consent order requiring manufacturers, in Brooklyn, New York, and Minneapo-
lis, Minnesota, of mattresses, box springs, and other bedding products to
cease, among other things, using the word “chiropractic” or misrepresenting
the health or therapeutic properties of their product; representing that any
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- of respondent’s products have been approved or endorsed by any membper. or
association of the healing arts unless such representation is true; furnish-
ing means or instrumentalities to retailers by which the’ pubhc may be de-
ceived. Respondents are further required to institute a program of 'surveil-

‘lance to determine that their 11censees conform to the requirements of the
Order - . - . B ., ) o

COMPLAINT

Pursuant to the prov1s1ons of the Federa,l Trade Commlsswn Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commlssmn, having reason to believe that Dchpse Sleep Prod-
ucts, Inc., and the Land- O-Nod Compa,ny, corporatmns, heremafter
1eferred to as respondents, have violated the provisions’ ‘of sald Act,
and it appearing to the Commission that a proceedmg by it in respect
thereof would be in the public 1nterest hereby issues its compla,mt
sta,tmg its charges in that respect as follows:

ParacrarH 1. Respondent Eclipse Sleep Products Inc isa corpo-
rationsorganized, existing and doing business under and by virtue of
the laws of the State of New York, with its prmolpal office and. place ‘
of business located at 36 Milford Street, Brooklyn, New York.

Respondent the Land-O-Nod Compauy isa corporatlon organized,
existing and doing business under and by virtue of the laws of the
State of Mlnnesota, with its principal office and place of business
located at 945 Broadway Street, Minneapolis, Minnesota.

Respondents cooperate and act together in carrying out the acts and
practices hereinafter set forth.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the manufacturing, advertising, offering for sale, sale and
distribution of mattresses, box springs and other bedding products to
retailers for resale to members of the purchasing public under the
brand name “Springwall Chiropractic.”

Respondent Eclipse Sleep Products, Inc., wholly owns three sub-
sidiary corporations engaged in the aforesaid business activities, to
wit: Eclipse Sleep Products of New England, Incorporated ; Eclipse
Sleep Products of Ohio, Incorporated ; and Eclipse Sleep Products of
Maryland, Incorporated. In addition, respondent Eclipse Sleep Prod-
ucts, Inc., licenses manufacturers of bedding products manufacture
and sell mattresses and box springs under the name “Springwall
Chiropractic.”

Respondent the Land-O-Nod Company owns the registered trade-
mark “Chiropractic” and by virtue of an agreement entered into with
Eclipse Sleep Products, Inec., grants the latter, its subsidiaries and
licensees the right to use said trademark in conjunction with the man-
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ufacture and sale of its bedding units. In return Echpse Sleep Prod-
ucts, Inc, and 1ts hcensees pay an annual r yalty to the Land-O-Nod
Company e ‘

- To promote the sale of “Spmngwall Chlropmctlc” mattresses and
box springs respondents have entered into an agreement with Ameri-
can Chiropractic Association ‘Whereby ‘respondents are permltted to
represent that their “Chlropractlc” mattresses and box springs are
endorsed by said Association and that their beddlng products are con-
structed in accordance ‘with the Spemﬁcatlons of the association’s
posture commlttee. In return ‘for this endorsement the assocmtlon
receives a. spec1ﬁed amount fo' ' _each of the named mattresses or box
'qprmgs sold. : ' ‘

Par. 3. In the course ‘and conduc’ of 't;helr busmess as aforesald Te-
'spondents now cause, and for t_1me Tast past have caused, thelr
said products, when sold, to be slupped to purchasers ‘thereof located
in states other than the states in Wh1ch the shipments orlgmated and
malntam, and a/ a Ines mentlon od herem have mamtamed a sub-
stantial’ of. in sa,ld produets m commerce, as commelce
is deﬁned in the Federal Trade Commlssmn ‘Act.

PAR 4 In the course and conduct of thelr aforesald buslness2 and for
the purpose of inducing the pulchase of their mattlesses and box
springs, the respondents have used, and are now using, the brand name
“Chiropractic” in advertisements mserted in newspapers, in promo-
tional materials and on labels.

Further, the respondents have made, and are now making, in the
aforesaid promotional materials, statements with respect to the en-
dorsement and approval of their bedding products by the American
'(/hlropmct]c Association and that their bedding products are con-
structed in accordance with the specifications of the posture commit-
tee of the American Chiropractic Association.

Typical and illustrative of the aforesaid statements and represen-
tations, but not all inclusive thereof, are the following

(1) WHY SHOULD THIS BEDDING CARRY THE ‘CHIROPRACTIC. This
bedding ensemble is constructed and built to the specifications of the Posture
Committee of the American Chiropractic Association, and subject to durability
and comfort tests by leading Chiropractors.

The Chiropractic mattress has been designed to assist those people who want
better posture support during their sleeping hours.

(2) YOU ONLY HAVE ONE BODY TREAT IT KINDLY. The Springwall
Chiropractic mattress and box spring * * * the only matched set of bedding
constructed in accordance with specifications of the Posture Committee of the

AMERICAN CHIROPRACTIC ASSOCIATION to help maintain correct sleep
Posture.
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and- representatlons and others of s1m1lar 1mport and meanmg, but
not specifically set out herein, respondents have represented and have
placed in the hands of licensees and others the means and 1nstrumen-
‘talities of representing, directly or md1rectly ;

- (1) Through. the use of the Word “Chlropractxc” m con]unctwn
'_Wlth the various statements abgve set forth relating to. sald mattresses
and box springs that they have been, specnally des1gned and constructed
to assure and do, in fact, assure correct posture. durlng sleep to all
users under all condltlons, or that they aﬁ'ord special health benefits
to all users. Honmtr o

(1) Respondents mattresses and box sprmgs have not been spe—
clally demgned and constructed to assure and do not 1n f_act assure'

(2) The Amerlcan Chlropractlc Assoc1at10n has not endorsed
“Sprlngwall Chlropraotlc” mattresses and box springs ‘without re-
celving remuneration therefor from respondents. The association re-
ceives payment for each of said mattresses and box springs sold as
set forth in Paragraph Two hereof. -

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were, and are, false, misleading and
deceptlve

Paxr. 7. Respondents by furnlshmfr hcensees, retailers and others
with advertising material, have thereby placed in the hands of licen-
sees, retailers and others the means and instrumentalities by and
through which they may mislead the public as to the capability of
such mattresses and box springs to assure correct sleep posture or
afford other health benefits. A _

Par. 8. In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are, in
substantial competition, in commerce, with corporations, firms and
individuals in the sale of mattresses and box springs and other bed-
ding products of the same general kind and nature as those sold by
respondents.

Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous belief that said statements and
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répresentations were, and are; true and into the purchase of substan-
tial quantltles of respondents products by reason’ of sald erroneous
belief. :

© Par. 10. The aforesaid acts and: ‘practices’ of respondents, as herem
alleged, were, and are, all to the prejudice and injury of the public and
of respondents’ competltors, and constituted, and now constitute, un-
fair methods of competltlon in comumerce, and -unfair and deceptive
acts'and practices in commerce in V1olat10n of Sectlon 5 of the Fed-
eral Trade Comnussmn Act. - ﬁ"‘ S i

DEOISION AND ORDER

The Comimission havmg heretofore determmed to issue its’ com-
pla,mt charging the respondents named in‘the caption hereof with vio-
lation of the Federal Trade Commission Act, and the respondents
having been served with notice of such determination and with a
‘copy of the complaint the Commission’ 1ntended to issue, together w1th
a proposed form of order;and =
- The respondents and counsel for ‘the Commission having ther‘e-
after executed an agreement containing a consent order, and ad-
mission by the respondents of all the ]urlsdlotlonal facts set forth in the
comphmt to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission having considered the agreement and having provi-
sionally accepted same and the agreement containing consent order
having thereupon been placed on the public record for a period of
thnty ( 30) days, now in further conformity with the procedure pre-
scribed in Section 2.34(b) of its rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Eclipse Sleep Products, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office and place of business
located at 36 Milford Street, Brooklyn, New York.
~ Respondent the Land-O-Nod Company is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Minnesota, with its principal office and place of business
located at 945 N.E. Broadway Street, Minneapolis, Minnesota.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.
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It is ordemd That respondents Eclipse Sleep Products, Inc., and
the Land-O-Nod Company, corporations, and their officers, and re-
spondents’ agents, representatives, employees and.: licensees, directly
or through any corporate or other device, in connection with the li-
censing, ‘manufacturing, advert,lsmg, offering : for -sale, sale: or dis-
tribution of mattresses, box springs, bedding pxoduets or.any other
article of merchandise; in commerce, as “commerce” is defined in the
Federal Trade Commission’ Act, do forthwith cease:and. desist from:

1. Using the Word?“aGhir'opi'actic” or-any other term, word, or
statement of similar import or meaning ini conjunction.with -any

~ other word, expressions orillustrations implying that: respond-
" ents’ mattresses ‘and box :springs:have been: specially -designed
and constructed to assure and do, in fact, assure:.corréét ‘posture

" during sleep to all users-under-all conditions of: that. they. afford

* special-health benefits to all users under all: conditions tinless said

* mattresses and box springs have been so designed and constructed

** and do assure correct posture during sleep-orido: afford special

’hea,lth bénefits as represented ;-or misrepresenting in any manner:

* the health or ther"apeutlc propertles of any- of respondents, mat-

tresses and box springs. :

2. Representing, directly or by implication, that any of re-
spondents’ mattresses and box springs have been approved or en-
dorsed by any member or association of members of the healing
arts without clearly and conspicuously disclosing, if such is the
fact, that respondents are paying for such approval or en-
dorsement; Provided, however, That nothing herein shall pro-
hibit respondents from representing or stating how or for what
purpose such payments are used by the recipients thereof.

8. Furnishing or otherwise placing in the hands of licensees
or retailers, the means and instrumentalities by and through
which they may mislead or deceive the public in the manner or as
to the things hereinabove prohibited.

It is further ordered, That the respondent corporations shall forth-
with distribute a copy of this order to each of their operating divisions,
subsidiaries, and licensees.

It s further ordered, That:

(a) The respondents deliver, by registered mail, a copy of this
decision and order to each of theu' present and future licensees
in the merchandise covered by this order;

(b) The respondents provide each such licensee with a return-
able form clearly stating his intention to conform his business
practices to the requirements of this order; ‘
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_ (¢) The respondents inform the licensee that the respondents
~ . are .obligated. by this order to- discontinue: dealing with those
. hoensees who. misuse the promotional material or. who: com:rnlt:
on their own the deceptive acts or practices alleged to have been
- -engaged in by respondents and such licensees; - ,
.+ {(d) ‘The respondents institute a program of contmumg sur-.
veillance adequate to inform themselves whether: the business op-.
- erations of each of their licensees in the, merchandise covered by‘
this -order conform to the requirements of this. -order; and ..
(e) The respondents discontinue dealing with. those lwensees
who are revealed by:the aforesaid program. of'surveillance to
- ‘misuse “their ipromotional -material or..continue on their own
the deceptive acts or: practlces referred toin, Paragraphs 1, 2 and
* 3-of this order.. -
1 t'is further ordered, That the respondent corpo1 atlons shall forth-
with-distribute a-copy of this order to each of their operating divisions.
It is further ordered, That respondents notify the Commission at
least thirty (30) days priorto any proposed change in the. corporate
respondents, such:as dissolution, assignment or sale resulting in the
emergernice of a successor corporatlon, the: creation or dissolution of
subsidiaries or any other change in the corporation Whlch may affect
compliance obligations arising out of this order.
1t is further ordered, That the respondents herein shall within sixty
(60) days after service upon them -of this order, file with the Com-
mission a report, in writing setting forth in detail the manner and
form in which they have complied with this order.

Ix e MatTER OF

MISS MAYFAIR CASUALS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS



