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GROLIER, INCORPORATED, ET AL.
Docket. 8879. .. Order, Nov, 3, 1972.

Respondents motion to di mlss the complalnt f01 failure to ]Olll mdlspensable
partles demed '

ORDER DENYING Moriox To Dismiss

ThlS matter is before the Comnussmn upon the ce ee,tion of
October 26, 1972 by the ad,tmmstx;a;;lve law ]udge of respondents’
. motion to d1sm1ss the complamt filed June 9, 1972 and complamt
counsel’s answer in’ opposition: thereto filéd June 20; 1972. B
© - The cettification relates:to: respondents’ :contention that the order as
‘proposed would ‘affect ‘the éontractual ‘rights of third- parties and,
-absent their joinder as' mdlspenswble parties; the complamt’ should be
disinissed. Only ‘vecently :did ‘thé' Commission: have the: occasion  to
consider a similar coritertion‘in the “doft drink bottling company”
- casgs. Ddcket Nos. 8853-57-and 88595 Cbca-Cola Company v. F.T.C,
. 349 B Suppr670 (N.D. Ga. 1972) (dismissed for lack of subject matter
jurisdiction, appeal ‘periding); Pepsico Ine. v. F.T.0.,343F. Supp.
396 (S.D. N.Y.1972) (dismissed forlack of subject matter jurisdiction
appeal pending); Seven-Up v. F.1.0.,:349 F. Supp. 551 (E.D. Mo.
1972) (dismissed for lack of subject matter jurisdiction). In those
cases the Commission reviewed the precedents applicable to this issue
and concluded that third parties whose contractual rights will be
affected by the issuance of an order to cease and desist are not neces-
sarily indispensable parties to the proceeding from which such an
order may issue. Crush International Ltd, Docket No. 8853, Order
Ruling on Motions to Dismiss for I‘aﬂure to Join Indispensable
Parties, March 23, 1972, 3 CCH TRADE REG. REP. 19,954. Based
on the authomtms set out in Crush International, the instant motion
will be denied. Accordlnoly,

It is ordered, That respondents’ motion to dismiss the complamt for
failure to join indispensable parties be, and it hereby is, denied.
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JEWEL COMP&NIES} ING,, ET AL
“Docket 8788. -+ -Order, Nov.'10,1972.

Order denymg motmn to dIsmlss as fo certam respdndents grantmg apphcatlon
for review of judge's grant for issuance of subpoena ; setting dside the said
grant, and quashmg the subpoena

ORDER Ruyrine ox ADMINISTRATIVE LAW J UDGE’S CERTIFICATION Fireop
" Ocroser 10, 1972 "anp C ,AINT COUNSEL 5 APPLICATION s

FOR REVIEW F ILED 00'

[

ThlS matter is before the Comm1ss1on on two separate requests (1)
the administrative law judge’s certification filed October: 10, 1972, of
the motion. of respondents. Jack Stires, Inc.; a corporation, and,John
C. Stires IT, individually-and as an officer of Jack Stires, Inc:, to.dis-
miss the complaint as to them ; and (2), complaint, coungel’s application
for review, filed October 3,;1_972,»0f the order of the administrative
law judge of September 26, 1972; granting' the application of respond-
ent Jewel .Companies, Inc., for the issuance of a subpoena:for .the
productlon -of certain Commission records;; Respondent Jewel Com-
panies, Inc., on October 18,1972, filed:an answer in- opposmon to com-
plaint counsel’s apphcatlon for reviewr . . RITRRERE

1

The Motion to Dismiss

On September 12, 1972, respondents Jack Stires, Inc., and John C.
Stires IT filed with the administrative law judge a motion to dismiss
the complaint as to them on the grounds that Jack Stires, Inc., was
merged into another corporation, Parker Farms, Inc., in 1969, and
that thereafter Jack Stires, Inc., ceased to exist;? further, that John
C. Stires IT has retired, and did retire prior to the merger, from the
fruit and vegetable brokerage business and has no intentions of re-
entering such business in the future.?

1 Additionally, complaint counsel, on October 25, 1972, filed a supplemental memo-
randum of law in connection with their application for review.

21In his affidavit John C. Stires II states in part that on September 22, 1969, an agree-
ment of merger was filed with the Corporation Commission of the State of Arizona,
pursuant to which Jack Stires, Inc., was merged into Parker Farms, Inc.; that a copy
of the agreement was filed with the Secretary of the State of Califormia on October 3,
1969, and as of these dates Jack Stires, Inc., ceased to exist.

3In his affidavit John C. Stires IT states in part that he ceased engaging in fruit and
vegetable brokerage transactions several months prior to the dissolution of Jack Stires,
Inc.,, and has not been directly or indirectly engaged in such business since that time.
He further states that he has no intention of ever being engaged in the fruit and vegetable
or food brokerage business in the future and that his retirement from the brokerage
business was the result of business and commercial considerations and was in no way
related to the instant proceeding.
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Complamt counsel ﬁled‘ ' answer'to ‘thé m on, in which they: dis-
pute the claims of’ the moving respondents and’ asseft that'a number
of ‘circumstances, stich' as the continued use’of the 3fa,m11y ‘name’'in a
niew entity styled Stires "Bros., Inc., the fact that stich new busmess
operates otit of the sam  address as'that’ 6f Jack Stires, Tnc.; and other
factors, show’ tha m essence the Stn‘es brokerage busmess 1s a con-
tinuing affair. ~ i IR
.. The moving respondents replled to cmnplalnt counsel’s answer on -
October 4, 1972, ahd' submitted ‘an ‘additional affidavit by John C.
Stires IT1. In this answer- they represent that there is no rela,tlonsh.lp
between the new corporatiofi, Stirés Brother'; Inc. and the movmg
respondents.* RIS : ‘

The administrative law judge, in his certlﬁcatlon, recommends that
the motion be granted.® He believes the situation is similar to that in
Borman Food Stores, Inc., Docket No: 8789, wherein the Commission,
by an order issued August 3, 1972 [p. 201 herem] dismissed the com-
plaint as to' certdin of the- respondents Frank V. Condelloand P& R
Brokera.ge Co."Tiv' the ‘opiniion’' of ‘the: administrative law judge, the
moving respondents have made’ a showing: that' they -are out of the
brokerage business; that they have been out of it for three years, ‘and,
finally, that there is no' 'Teasonable expectation they will reenter.

We disagree with the administrative law ]udges conclusions and
his recommendation on this question. There is a substantial dispute
here on questions of fact which we do not believe can be disposed of
on the basis of affidavits and counsel’s representatlons. First, there is
the question whether or not Stires Brothers, Inc., is a continuation of
the old firm. Complaint counsel contend that it is, and the representa-
tions made in affidavits and otherwise are 1nadequate to resolve the
issue. There are also the questions of whether or not John C. Stires 11
has gone out of the fruit and vegetable brokerage business and will
not return to it. These questlons are not necessarily resolved by an
affidavit of discontinuance since such, without more, may not be suf-
ficient to warrant dismissal as to an individual. See, for example,
Lester 8. Cothermanv. Federal Trade Commission, 417 F.2d 587 (5th
Cir. 1969). The Borman case, relied on by the administrative’ law

4+ The affiant, John C. Stires ITI, states that Stires Brothers, Inc., is operated by the
son and by the brother of John C. Stires II, the named individual respondent, and that
while Stires Brothers, Inc., engages in the fruit and vegetable brokerage business there
are significant differences in the buyers and sellers with which it deals compared with
those with which Jack ‘Stires, Inc., dealt. This affiant further states that there is no other
connection between the new business and the moving respondents. and that the address
is the same because such is the former residence of John C. Stires II, who sold it to his
brother, Buel Stires, an officer in the new business, Stires Brothers, Inc.

5 The adminlstrative law judge certified the matter because he believed the motion was
nddressed to the Commission’s administrative discretion.
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]udge, does not constitute a. precedent for dlsmlssal here. That case is
d1v1dual Frank C Condello and as.  to the brokerage partnershlp,
P&R Brokerage Co of which he was. the sole operator, on. the basis
of a showing that Mr. Condello planned to retire because he was in ill
health, over seventy. years of age;and under, strain caused by the litiga-
tion and several deaths in his family. No showmg has been, made here
of any circumstances of similar significance. - .

» In summary, we.do not believe that the questmns ra,lsed here should
be de(',lded on a partlal record.. Accordmgly, we will deny the-motion
to -dismiss the complaint as to; Jack :Stires,, Inc a corporatlon and
John C Stires IT, an 1nd1v1dual :

Complamt Counsel’s A bt

The seoond ,questmn befo;re the Commlssmn is complamt counsel’
apphcablon for review.of: the: admlnlstraHVe law;judge’s order. grant-
ing ‘respondent Jewel Companies, dnc.’s application, for. issuance, of
a; subpoena requiring the production-of-certain:records. in . the..Com-
mission’s files for the purpese of discovery. The:documents. so,ughg in-
clude internal communications, minutes and records concerning the
Commission’s decision to issue a complaint against respondents herein
and complaints against others engaged in the frult and. vegetable

brokerage business.

More specifically, the demand covers documents, among others, as
follows : memoranda, communications and minutes relating to a mo-
tion filed May 23, 1969, entitled “Motion To Refrain From Issuing
Proposed Complaints In Shipping Point Broker Cases;” the minute or
related document concerning the decision to issue complaints as de-
seribed in a communication from the Secretary of the Commission to
“Respondent” dated March 24, 1969; the minute or minutes relating
to the determination to issue the complaint against “Respondent;”
communications or memoranda relating to recommendations to issue
complaints as ‘a result of the investigation by the Commission of the
fruit and vegetable brokerage practices; communications with trade
associations, legislators and others with regard to issuance of desig-
nated complaints; certain minutes and communications relating to
the matter of Jack Herzog & Co.; memoranda showing the Commis-
sion’s policy to consider or not to consider the public interest in con-
nection with decisions to issue the complaints; and other described
documents.
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The administrative law judge, in his order of September- 26, 1972,
granting ‘respondent Jewel Companles request - for productlon, as-~
serted that the relief sought by the respondent in this instance and that
sought and obtained in‘a United States District Court, Jewel Com-
panies, Ine. v. Fedeml Trade OOmmzsswn, Civil No. 69-C-1673
(D.C.N.D: 1L, motion for’ ‘production’ of documents granted’Au-
gust 15; 196‘9)‘, aré the same. He concluded that the government had
its full’day ‘in court ot the issue of production: of the Cominission’s
records, that it had lost; and that it cannot now, under the dootrmef
of collateral estoppel, abtack the orderissued: by the court. o

Complalnt courisel, in their petition for- review, argue that respond-
ent Jewel Compames, Inc. has hot made the Showmg required by Com-
mission rule Section 8.36."They' also contend' that the district court
order in the Jewel C’om;vcmie‘s, Iné: case, supra; relied on by the ad-
ministrative law judge is not binding because the order thereln for:
production “never became finalized, and was never: pub in issue, ahd
directly deterniined by a Court of competent ]urlsdwtlon” (complalnt‘é
counsel’s: application, - page 6). Complaint counsel; ‘in’ theit: supple-
mental memorandum, aigue that rés yudwa,ta and related doctrines
accord finality-only to a valid final judgment and that the unappealed
interlocutory order in this cdse is not entitled to res: judicata effect.

In an adjudicative proceeding an application for subpoenas_for
confidential documents of the Commission must be made under Com-
mission rule Section 3.36. This rule requires, among other things, a
showing of general relevancy of the material or information and the
reasonableness of the scope of the request and a showing that the ma-
terial or information is not available from other sources. Respondents
have not adequately complied with the requirements of this rule. ‘

The claim of respondent Jewel Companies, Inc., that the district
court action (Jewel Companies, Inc., supra) in effect remanded the
respondents to the administrative proceedings for the production of
the documents and a preliminary adjudication of the jurisdictional and
statutory issues being litigated (see page 5, application for issnance of
subpoena filed August 14, 1972) is rejected. The collateral action in

¢ The citations and the history of this litigation are as follows: The District Court
for the Northern District of Illinois on November 28, 1969, found that there was no
basis at law to support a motion to dismiss complaint, and that the court had jurisdiction -
of the subject matter and the parties. The court certified the question to the court of
appeals and leave was granted to appeal; Jewel Companies, Inc. v. Federal Trade Com-
mission, Civil No. 69-C-1673 (D.C.N.D. Ill.) ; Jewel Companies, Inc., et al. v. Federal
Trade Commissipn, 432 F. 24 1155 (7th Cir. 1970) ; on remand from circuit court, Jewel»
Companies, Inc. v. Federal Trade Commission, No. 69-C—1673 (D:C.N.D. I11., decision
and order August 17, 1972) ; Jewel Companies, Inc. v. Federal Trade Commission, appeal

docketed, No. 72-1382 (Tth Cir.).*
*Judgment in favor of the Commission entered March 15, 1973.
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the-district court does not; require, the. production, here sought. Upon
the appeal of the district. court. decision, the Circuit Court, of Appeals
for the Seventh Circuit held:that the district conrt-had no: Jurisdiction.
over three of the four:claims, made by respondents and, with. regard,
to-the nemaining clajm, that i I8y, the assertion that.Commissioner Mac-
Int;yre did not properly exerc1sa hlS statutcry dlscretlon in votmg for

t1on ) ,.as mherenbly 2 lega,l‘one and d1d not 1nvolve factual cons1dera-

tions. Jewel Companies, Ina,at v Federal Trode Commission, 432,

F. 2d 115541159 .(2d Cir. 1970). The; d;stnct eourt, in;its decision and
order;on remand,also found that, there was no further. factual issue-to,
be decided;and held that Commissioner; MacIntyre. wvoted properly by,
exercising his.discretion.in.faver of i issuance.of the complaint. Jewel,
Companies; Ine.. v.iiFederal Tredg. (lowmzwswn, No. . 69-C-1673
(D C N D Ill March 17 197 2) Thus,; all isanes, were. decuied in the

i Mor over, thene 1s no: other support fo,r Jewel C’om;mmes posltwn
tha(;;t,hg result of the court adjudication.wasito rémand the matter to:
the Commission for the resolving of the .issues at the administrative
level. Of the claims made by the respondents in their collateral action
it appears that the documents here sought could have relevance pos-
sibly: only to two of: them-+that is, the claim as to Commissioner Mac-
Intyre’s exercise of his discretion and the claim the Commission did
not make a finding that the issuance of the complaint was in the public
interest. The former. claim was found by the courts not to involve a
factual issue; the latter, we think, was disposed of by the circuit court
where it holds there is'nothing in the language of Sections 2(c) and:
11 of the Clayton Act,as compared with Section 2(a) of that Act and:
Section 5 of the Federal Trade Commission Act; which requires a find-i
ing that-the issuance of the complaint be-in the public:interest. The
court further stated that the plaintiffs there were attempting to inter-.
fere with the discretion of the Commission in issuing its complaint: and
the courts have no ]uusdlctlon to de01de such mhelentlv prosecutomal.
decisions.

The case of George H. Lee Co.v. Fedeml Trade Commission, 113 F..
2d 583 (8th Cir. 1940), relied on by the administrative law judge to:
support his position of collateral estoppel is not controllmtr here. In.
that case a-district court, in a Separate libel suit, prior to the Com-
mission action had resohed the basic issue of the alleged falsity of
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that respondent’s advertising.; Later, the:court of appeals on review of
the Commission’s case held the Commission could not, on an issue set-
tled by a court of competent ‘jurisdiétion, Tedch % contrary conclusion.
The Commission here;is.net.; gomg contrary toan issue finally settled:
by a ¢ourt. Thus, the Lee case i$ clearly distinguishable. e
“The tecords sought; to the extent they exist; would cover: conﬁdentlal
internal memoranda and papers of the Commission, 1nclud1ng those
which relate to the mental processes of the.Commissioners. The courts
have not generally allowed any such 1nqu1ry In Sterlmg Dmg, Ino

i ery, it 'éver, fBr thls Tind of it
t’féibr“d ary step, not ‘4 Totitin - Re ,
s’ failed éntirely to ]ust1fy any such ‘ex-
edmg In the‘ 'llateral su1t Jewel 00m—*

tyre’s staterer ; '
§holdtHe admmlstra-

‘It is ordered, That the ‘motion to dismiss the complamt as to J ack’
Stires, Inc., a corporation, and John C. Stires IT, an individual, certi-
fied to the, Comrmssmn by. the admlmstratwe law ]udge on October 10,
1972, be, and it hereby is, denied.

- It is further ordered, That complalnt counsel’s apphcatlon for re~
view of the admlmstratlve law ]udge’s order granting respondent
Jewel Companies, Tne.’s application for issuance of a subpoena, ﬁled
October 8, 1972, be, and it hereby is, granted.

Itis fwﬂm* ordéred, ‘That the administrative law judge’s order ﬁled
September 26, 1972, grantmg application for subpoena requiring the
production of documents, papers and other materials in the records of
the Federal Trade Comm1ss1on, be, and it hereby is, vaca,ted and set
aside.

It s fm'thew ordered, That the ‘subpoena duces tecum issued by the
administrative law judge October 5, 1972, in connection with this mat-
ter, addressed to the Secretary of the Commission, Charles A. Tobin,
returnable November 7, 1972, be, and it hereby is, quashed.



