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on: - «OQrdet:

November 9, 1972; respondents filed:an: add1t10na1 request fora hearlng
-and'oral argument onitheir motion to. dismiss. | . 5 - o
1 The Cemmission; irecognizing -that, complamt counsel’s apphcatlon
_for ‘review: as-untimely, «considered- the .administrative law judge’s
order:of September 29;1972; vpon-its own motion, pursuant:to:Section
323 (a) ‘of :the. Commission’s: Rules of Practice.. The:Commission has
determined that respondents’ motion ; to -dismiss;the-application for
review and therelated motions filéd November 2; 1972, and November 9,
1972, have-been rendered moot/by the/Commission’s review.of said order
upon its ov;ff'n‘motion,:and t-is the’reforfe(unne’eessa;ry to- con’sider said
motlons cAccordingly,ir {esitusining
o Lt 48 ordemd That: respondents zmotlon to d:lsmtss ~
1972 be,and it hereby isyrejected. - 5 v ol et iy i
. It'is fuwther ordered, That: respondents request ﬁled N ovember 2,
1972 that its motion of October 25, 1972, be considered: prwr to any
consideration;of - compla,mt counsel’s applreatlon for revrew, be, and
it hereby:isy re]ected. Hidanrns T ottt a0t by
1t is further ordered That respondents’ request ﬁled;’November 9,
1972, for:a: hearing and’ oral;: a/rgument onrits motion: rof October 25
1972, be,-and it hereby. is, rejected. :: T N IR IR S NS KPR REY
hrGommissioner: Dennison-not: partlclpatmg:: : R

DI I T S P IR aibn

ﬁled OCtober 25,

JAMES CARPETS, INC., ET AL.
' Docket 8876, ordéf,a}z;z opinion, Nov. 29, 1972, :

Order and opinion granting complaint’ counsel’s motion to amend ‘éomplaint to
include a' charge that respondents have violated Sec. 8(b): of the Flammable
Fabrics Act in that they have fiirnished false: guarantles on products covered
by the Act.

OPINION OF THE COMMIs_smN :

" This matter is before the Commission pursuant to the certification
of September 26, 1972, by the administrative law judge of complaint
‘counsel’s motion of August 21, 1972, to amend the administrative com-
plaint. The complaint charges respondents with violations of the Flam-
mable Fabrics Act, 15 U.S.C. § 1191 e seq., in that respondents have
been engaged in the manufacturing for sale, sale and offering for sale,
in commerce, and the introduction, dehvery for introduction, and trans-
portation, in commerce, of products which fail to conform to an apph-
cable standard or regulation issued or amended under the p10v1srons
of the Flammable FFabrics Act. _

Complaint counsel’s motion of August 21, 197 2 requests the amend-



1044 FEDERAL TRADE COMMISSION DECISIONS
Opinion 81 F.T.C.

‘ment of the administrative complaint to include a charge to the effect
that respondents have violated Section 8 (b) of the Flammablé Fabrics
Act, 15.U.S.C. §1197; in that respondents have furnished false guar-
‘anties with respect to. products covered by the Act. The proposed
‘amendment to the administrative complaints provides as follows:
PARAGRAPH THREE: Respondents in violation of Section
‘8(b) of the Flammable Fabrics Act, as amended, have furnished
false  guaranties to the effect that reasonable and representative
~ tests made in accordanee with standards issued or amended under
Section 4 of the Flammable Fabrics Act, as amended, show that
products covered by such [guaranties] conform: to an applicable
flamability standard issued or amended under:the provisions of
Section 4 of the Act. There was reason for respondents to believe
the products falsely guaranteed mlght be. 1ntroduced sold or
trausported in commerce.
¢ Among the products fa,lsely guaranteed were: carpets sub] ect to
the Standard for Surface Flammablhty of Carpets and Rugs—
. -DOCFF 170,
: 011 September 1, 1972, respondents opposed the motion to amend the
administrative complamt by arguing that “such.an amendment would
not facilitate determination of the merits of this controversy, and
[that] the proposed amendment is not reasonably within the scope of
the original complaint.” Respondents argue, in essence, that the admin-
istrative law judge may allow an amendment to the administrative
complaint only in limited instances in which the amendment does not
raise new or different matters or practices. Citing Section 3.15 of the
Commission’s Rules of Practice, 16 C.F.R. § 8.15,' respondents sug-
gest that complaint counsel must demonstrate that the allegations in
the requested amendment to the complaint are “reasonably within the
scope of the original complaint.”

The administrative law judge concluded in his certification of Sep-
tember 26, 1972, that it did “not appear that the allegations of this new
paragraph proposed as an amendment to the original complaint are
reasonably within the scope of the original complaint.” The judge
therefore certified the motion to amend to the Commission in accord-

1 Section 8.15 of the Commission’s Rules of Practice provides, in pertinent part, as
follows :

§ 3.15 Amendments and supplemental pleadings.—(a) Amendments.—(1) By leave.—If
and whenever determination of a controversy on the merits will be facilitated thereby, the
hearing examiner may, upon such conditions as are necessary to avoid prejudicing the
public interest and the rights of the parties, allow appropriate amendments to pleadings
or notice of hearing: Provided, hiowever, That a motion for amendment of a complaint
or notice may be allowed by the hearing examiner only if the amendment is reasonably
within the scope of the original complaint or notice. Motions for other amendments of
complaints or notices shall be certified to the Commission. [16 C.F.R. § 3.15.]
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ance with Section 8:15 of the Rules of Practice. We find that the actlon
of the judge,in this regard was proper in-all respects.? S

- It is,.of course, well-established that the. Commission may grant a
motion to:amend an adiinistrative complalnt Forster Manufacturing
Co., Inc. y.: Fedenal Trade Oom/mwszon, 335 F..2d 47 (1st. Cir. 1964).
Further, the Commission itself is not. restricted to granting such a
motion “only if the amendment is reasonably. within the scope of the
original complaint. or notice.” In Ewquisite Form Brassiere, Inc. .
Federal T'rade Commission, 301 F. 24:499. (D.C. Cir::1961); the court
aflirmed the amending of the complaint; to.include & second count after
evidence adduced 4t.trial formed a.basis-for such count. The. court
found no error since ample time had been given for.answer and prepa-
ration of a defense, and concluded: that. “[a]mendments- to ‘conform
pleadings to proof:are .commonplace in: judicial proceedings; and, the
action here, in an adjudicatory, or quasi-judicial, proceeding, was of
that general character.” /d. at 501. Indeed, the James Carpets matter
before the’ Commission is '@ fortiors to ‘Euquisite Form Brossiere in
that the amendment in the latter case was allowed after complamt
counsel had completed his case-in-chief with regard to the or1gmal
charge in ‘the complamt Conversely, the Je ames, Oarpets matter is at
the pre-trial stage. R

In Vacu-Matic Oarburetm' Oo. v. Federal Trade OOm/mzsszon, 157
F. 2d 711 (7th Cir. 1946), the court rejected the contention that peti-
tioner therein had been denied a fair hearing due to the amendment
of the administrative complaint by the Commission after considerable
testimony had been taken under the original complaint. The court
aflirmed the action of the Commission notwithstanding the fact “that
the Commission by its amended complaint changed its theory and con-
fronted petitioner with a different issue from that contained in the
original complaint.” /d. at 713. Thus, respondents’ argument to the
effect that the amendment to the complaint “would add [to the orlgmal
complaint] an entirely new and unrelated count” ? is unpersuasive at
the Commission level when considered in light of Vacu-Matic Carbu-
retor as well as Kaquisite Form Brassiere.

? Respondents have failed to perceive the genuine issue before the Commission with
regard to complaint counsel’s motion to amend the complaint. Respondents rely on
Standard Camera Corp., 63 F.T.C. 1238 (1968), Capitol Records Distrib. Corp., 58 F.T.C.
1170 (1961), and Food Fair Stores, Inc., 53 F.T.C. 1274 (1957), to demonstrate the
limitation on the administrative law judge’s authority to allow amendment of the
administrative complaint. However, since the vjudge did not allow 'such amendment, but
rather certified the matter to the Commission pursuant to Section 3.15 of the Rules of
Practice, 16 C.F.R. §8.15, the judge's authority to allow amendinent of the complaint is
not in question here, and the above-cited precedents are, accordingly, inapposite.

2 See Rejoinder to Reply to Opposxtlon to Amend Complaint, at 3, filed by respondents
on September 21, 1972.
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“Respondents here will bs adequately’apprised of the charges laid
against them and will not be'surprised by the amendment to'the admiri:
istrative complaint. It'doés not appear to'us that the amending of the
complaint at this stage'of the proceeding ‘will:deprive respondents of:
the opportunity to'answer the charges therein or to'present a defense

 therete. Thus, the requirements-of a' fhir hearing will be:fillly satis-
fied. 'See VLRB v. Mackiy: Rodio ‘& ‘Telegraph (0., 804 T.S. 338,
849-50. (1938) 3 Colgate-Palmolive :Co. -v: Federal’ Frade Commis:
sion; 810 F: 2d'89; 91-92 (1st Cir:: 1962)i We note that the dxtension:
to: respondents of- these (procedural ‘safeguards :is ‘facilitated by ‘the:
fact that the James Carpets-matter is; as previously noted; ‘presently:
atthe pre-trialstagei |« & ool Bl oy S e e e T
+‘Accordingly, we - grant: complaint’edusisel’s: motion’to amend the

5 1972, Our order granting'said motion is
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complaintfiled on: Augustiol,

1

e

of’

dministrative
complaint. The complaint charges respondents with violations of the
Flammable Fabrics Act, 15 U.S.C. § 1191 éf seq., in that respondents
have been engaged in the manufacturing for sale, sale and offering for
sale, in commerce, and the introduction, delivery for introduction, and
transportation, in commerce, of products which fail to conform to an
applicable standard or regulation issued or amended under the pro-
visions of the Flammable Fabrics Act. N

Complaint counsel’s motion of August 21, 1972, requests the amend-
ment of the administrative complaint to include a charge to the effect
that respondents have violated Section 8 (b) of the Flammable Fabrics
Act, 15 U.S.C. § 1197, in that respondents have furnished false guaran-
ties with respect to products covered by the Act.

The Commission has determined that the amendment to the admin-
istrative complaint sought by complaint counsel would be appropriate
for the reasons stated in the accompanying opinion. Accordingly,

1% is ordered, That complaint counsel’s motion to amend the admin-
istrative complaint in the above-styled matter be, and it hereby is,
granted.

It is further ordered, That the administrative complaint be amended
by redesignating Paragraph Three as Paragraph Four, and by adding
to the complaint a new Paragraph Three to read as follows:

PARAGRAPH THREE : Respondents in violation of Section
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8(b) of the Flamiable Fabrlcs AGt; 4s amended, have firitished
" false guaranties 'to’ the' eﬂ'ect that reasonable and ‘representative’
" tests made in accordance with standards issued or aménded under
" Section 4 6f the Flamiiable Fabrics Act, as aménded; Show that
‘*produets covered by such' guarantles conform’ to an ap'p icable’
' ﬂammablhty standard issued or ameéndéd under the | provisions of
“'Section 4 of the Act There Was Teason for' respondents to believe’
the prodiicts: fa.lsely gUaranteed mlght be mtroduced ‘sold or'

K transported in‘c érce.
~Among’ the predu falsely uaranteed Were carpets sub] éct to ‘the"
Standard fL0r Surface Flammablhty of Carpets and Rugs——DOC FF¥

PEPSICO INC

BRI EI L AT Y

_Docket 8903. Order, Dec 1 1972

SEPARATE DISSENTING STATEMENT i

By Jones, OOmme'ssz'_oner : v

I dissent from the Commission’s decision to withdraw this matter
from adjudication for the purpose of considering a proposed settle-
ment offer submitted to us by respondent.

T dissent because the Commission’s action was made ez porte with-
out permitting complaint counsel to file a response to the respondent’s
application. In effect, respondent’s request is a motion presented to us
under Rule 2.34(d). Under the usual practice of the Commission, with-
drawals of matters from adjudication are never acted upon until the
Commission has heard from the other party to the law suit—in this
case complaint counsel—on the record as to their posmon with respect
to the request.

The views of both parties in an adjudicatory proceedmg on the is-
sues raised in a motion presented by one of them is a fundamental pre-
requisite for rational decision making.

Here the issue presented by respondent’s request is whether under
our rules as interpreted by our practice, respondent’s settlement offer
presented a sufficient basis for settlement to constitute the exceptional
and unusual circumstances required by the rule in order to support
a request to withdraw a matter from adjudication. Nothing under our
rules prevents the parties from discussing settlement of a case. Indeed,
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the recently announced Georgla-Pamﬁc settlement proffer was negoti-
ated entirel Whlle the matter was.in, ad]udlcatmn The only reason,
therefore, to Wlthdraw a matter from adjudication is when the settle-
ment proposal presented to: the Comml,ssmn for cons1derat10n is either
suﬁimently close to the notice order or has been. recommended by both
parties to warrant, the Commlssmn’s consideration of it. There is no
suggestlon that the Peps1Co proposal isin that sta,tus JIndeed the Com-
mission expressly disavows taking this view of the proposal

So far as I am aware, there were no special time pressures which
compelled -the Commlssmn to act with such haste and depmve com-
plaint, counsel of its. mght to, respond to respondent’s motlon and to.
deprive itself of the views of the other party to this case as to whether
there was any basis or compelling reason to take this matter out of ad-
judication at this time. I am, therefore, compelled to dissent from
the Commission’s action in dlreotmg such w1thdra,wal

OrbER WITHDRAWING MATTER FROM ADJUDICATION

The Commission has before it a letter, dated November 22, 1972,
from the attorneys for Pep51Co Inc., requestmg either ( 1) that this
matter be withdrawn from ad]udlcatlon pursuant to Section 2. 34(d)
of the Commission’s Rules of Practice for the purpose of negotiating
a settlement by the entry of a consent order or (2) that the Commis-
sion accept a hold separate proposal by PepsiCo pending final disposi-
tion of the matter.

Prior to formal issuance of the complaint on November 15, 1972,
PepsiCo was not given the usual notice pursuant to Section 2.31 of the
Commission’s rules of the Commission’s intention to issue the com-
plaint and was denied the opportunity, therefore, to dispose of the
proceeding through the negotiation under Part IT of a consent order.
At that point, the time, the nature of the proceeding and the public
interest, a majority of the Commission decided, warranted the im-
mediate issuance of the complaint under Part ITI of the Commission’s
Rules of Practice in order to permit the Commission to seek an order
under the All Writs Act to protect the existence of the Rheingold
Corp. as an independent competitor and to prohibit PepsiCo from
interfering with the business activity of Rheingold.

Immediately after the Part IIT complaint was issued, however, a
proposal was made to the Commission by PepsiCo that the company
would take no steps to assume or exercise actual control of Rheingold
or to make any change in the corporate structure, board of directors
or management of Rheingold before December 4, 1972 ; PepsiCo further
proposed that after December 4, 1972, it would give the Commission



