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) The Commission reiterates that the respondents in these cases have in no way ,
been prejudiced by the Statement of Bnforcement Pohcy issued on January 8,
1967. In each case the burden of proving the allegations of the complaint remains
with complaint counsel, and has in no degree been shifted to the respondents.
In each case, adjudication by the hearing examiner and the Commission will be
made on the record, in accordance with the Administrative Procedure Act. In
each case, the hearing afforded the respondents will be full and fair, in the same
measure as if no Statement of Enforcement Policy had been issued. If the Com-
mission’s  expertise has been enlarged as a result of the general inguiry con-
ducted by it in connection with formulating the Statement of Enforcement
Policy, that fact neither prejudiees the respondents’ rights nor “c()‘nstitutes any
reason for dismissing these proceedings. Respondents are entitled to have their.
cases adjudicated by Commissioners with open minds, not empty:ones, ¥ ¥ *
(11 F.T.C.. 1619, 1621—22) _

We see no reason to dwell upon respondent’s second contentlon—
alleged prejudgment on the part of the Commission because of the
.January 3, 1967 Statement of Policy. It already has been before us’
- once before. Ash Grove Cement Company, Docket No. 8785 (opinion:
and order, October 14, 1969 [7 6 F.T.C. 1076]). Respondent ought not
to have been: permltted to raise it again. And, it eertainly should not
have been. certified to the Commission. Respondent’s argument is: re-
jected for the reasons expressed in our previous opinion. Accordingly,:

- It is ordered, That respondent’s motion to dismiss the complamt be;
and it hereby is, denied.

1t is further ordered, That this proceeding be, and it hereby is,
remanded to the hearing examiner for further proceedings.

Commissioner MacIntyre concurring in the result.

AMERICAN GENERAL INSURANCE COMPANY

Docket 8847. Order and opinions, Dec. 5, 1972.
Order and opinion vacating the initial decision and remanding the case for
farther proceedings.
STATEMENT

By MacInryre, Commissioner:

It is my view that the decision of the majority certainly should have
provided for the receipt of further information, hearings and consid-
eration by the parties, the administrative law judge and the Commis-
sion respecting applicable state laws and their implementation as they
would relate to an acquisition or merger such as the one involved here.
I would be in concurrence with the decision of the majority to that
extent. The sole and threshold question before us at this time is one of
jurisdiction.
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The questlon as to whether ‘the Federal ‘Trade Commlssmn has .
]urlsdlctlon s0 as to permit it to enforce Section 7 of the Clayton Act,
as amended (15 U.S.C. § 18), can be’ answered only after consniermg
another Act of the Congress, the ‘McCarran-Ferguson Act (15 U.S.C.
§§ 10111015, March 9, 1945, c. 20, §§ 1 & 2, 59 Stat. 33, and July 25,
1947, c. 326, 61 Stat. 448), and the state regulation of insurance bu31—
ness as that regulatlon relates to acquisitions and mergers. The admin-
istrative law judge, in his initial decision filed in this case March 7,
1972, qulte ably and clearly set forth and ana.lyzed those apphcable
provisions of federal and state law and what various states have done
toward implementing applicable state law.

Tt is clear that Congress through its action has intended and pro-

vided that no federal law, outside of that dealing’ specifically with the -
business of insurance and the Sherman Act, so far as it relates to
“boycott, coercion or mtlmldatlon, shall be construed as apphca,ble to
the business of insurance to the extent that such business is regulated
by state law. Here respondent, American General Insurance Com-
pany, a multlple -line property-liability and life insurance company
domiciled in the State of Texas, on or before July 1, 1969, merged
with Fidelity and Deposn; Company of Maryland, a property-hablhty
insurance company speclahzmo in the writing of fidelity and surety
bonds, which was domiciled in the State of Maryland On June 17,
1971, the Federal Trade Commission issued its complaint alleging this
merger to be in violation of Section 7 of the Clayton Act, as amended,
for the reason that the alleged effect of the merger “may be substan-
tially to lessen competition or to tend to create a monopoly in the busi-
ness of underwriting fidelity and surety bonds in the United States
and in various state and other geographic markets * * *.”

Prior thereto, the State of Maryland enacted legislation, the purpose
of which isto regulate trade practices in the business of insurance in
accordance with the intent of Congress as expressed in the McCarran-
Ferguson Act. Also, the State of Texas enacted similar legislation
under the terms of which any merger of insurance companies tending
to prevent or lessen competition would be illegal. In view of these
statutory provisions, the respondent submitted to the Insurance Com-
missioners of the States of Texas and Maryland the question as to
whether they would approve the proposed merger of the American
General Insurance Company and the Fidelity and Deposit Company
of Maryland. The Insurance Commissioners of those two states after
hearings issued their orders approving the proposed merger. There-
upon, the merger was consummated. Those actions of the States of
Texas and Maryland and their Insurance Commissioners dre in accord



1054 FEDERAL TRADE COMMISSION DECISIONS _
» _ Statement k 81 F.T.C.

with laws enacted in the past two and one-half years by approximately
32 states which have adopted. in one form or another, the Model Insur-
ance Acquls1t10ns and Mergers Act sponsored by the National
Association of Insurance Commissioners. Moreover, as in Maryland
respondent, American General Insurance Company, disclosed to the
Texas Insurance Commissioner and to the Insurance Commlsswners
in each of the other 48 states in which it was licensed, the terms of its
proposed merger with Fldehty and Deposit. All of these states main-
tain continuing state supervision “of the merged. company and the
competitive effects thereof as prov1ded by their state laws regulating
the business of insurance. :
. There is no determination and it does not appear from the record
before us that. a determination can be made whether the merger in-
volved here is in violation of the law of any state. Likewise, there is no
determmatwn, if indeed the evidence of record would permit one,
which I doubt, that any state is unable to deal with the. problem here
through the exercise of its hcensmg powers.. Moreover, it is unclear
from the opinion of the majorlty in this case and the record before
us whether any “merger activity” involving this merger has taken place
outside the territorial limits of the States of Texas and Maryland In
raising that question, I hasten to distinguish the term “merger activity”
from the term “effects of the merger.” I do this because it seems to
me that in our consideration of the problem before us, we should draw
a distinction between the activity of disseminating false and mislead-
ing advertising such as was involved in the Travelers case, 362 U.S.
293 (1960), where the “activity” of disseminating false and misleading
advertising occurred throughout various states from the “activity” of
price fixing such as occurred in the Southeastern Underwriters case,
322 U.S. 533 (1944). In the latter, the price fixing “activity” occurred
in what appears to be but perhaps a few states. However, the effects
of the activity encompassed the area of various additional states. If we
were to make this distinction we would be in a better position to deter-
mine whether the situation in the case before us is more analogous to
the situation which was involved in the Southeastern Underwriters
case with respect to antitrust policies than was the 7ravelers case with
respect to application of laws and policies against false and mislead-
ing advertising by a mail order insurance business in interstate
commerce. :
. Perhaps what T am trying to say is simply this: We should know
and judge whether the situation before us for decision is one within
our jurisdiction because (1) the “activity” complained of is extra-
territorially beyond the reach of the states within which such “activity”
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occurred or whether (2) it is within our jurisdiction on the basis of
such activities “effects” in various addltmnal states beyond those Where
the activities occurred. :

The decision of the Commission also has not clearly demonstrated
that Congress has not provided for this distinction through its en-
actment of the McCarran-Ferguson Act. Further, the Commission’s
decision fails to draw a distinction between the legal effects of “activ-
ities” and “effects” of the merger here so as to demonstrate that aspects
. comparable in the Southeastern case are not relevant. I am troubled be-
cause the decision of the Commission in this case has not answered
these questions. We need to have satisfactory answers by the Com-
mission and the courts so as to permit the pursuit and the effectuation
of an antitrust policy consistent with the Congressional intent.

OPINION OF THE COMMISSION

By DENNISON, 00mmzsszom'r' : : S

This matter is before the Commission on appeal by counsel sup-
porting the complaint from the initial decision of the administrative
law judge dismissing the matter for want of jurisdiction. ,

On June 17, 1971, the Federal Trade Commission, after careful con-
sideration and dehbel ation, found (1) it had reason to believe the
respondent had violated Section 7 of the Clayton Act, as amended (15
U.S.C. 18), by its merger with Fidelity and Deposit Company of
Maryland; (2) it had jurisdiction to proceed against the respondent;
and (3) that such proceeding was in the public interest. By his deci- .
sion, filed March 7, 1972, the administrative law judge found, without
benefit of admissions or evidence, the Commission lacked jurisdiction
to rule on this merger because of the McCarran-Ferguson Insurance
Regulation Act (15 U.S.C. 1011-15) (hereinafter referred to as the
McCarran Act).

The issue of this appeal is succinetly stated as: Does the MecCarran
Act bar all Commission action where there exists state regulation?
The resolution of this issue turns on either of two touchstones: (1)
the extraterritorial concern of a state’s insurance matters, and (2)
the meaning of the term “business of insurance” as employed by the
Congress.

THE MCCARRAN-FERGUSON ACT

The McCarran Act was a reaction to the South-Eastern Under-
writers case ! which reversed earlier case law 2 and held that insurance

1 United States v. South-Eastern Underwriters Ass’n., 822 U.S. 533 (1944).
2 Paul v. Virginia, 8 Wall. 168 (1869).
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transactions were subject to Federal regulation under the commerce
clause. The subject of the South-Eastern Underwriters litigation was
the antitrust implications of the rate—makmg combinations prevalent
in the insurance industry. The year following the. Supreme Court
demsmn Congress passed the McCarran Act which provides that after
January 1, 1948, the Federal Trade Commission Aet.shall apply to
the busmess of insurance “to the extent that such business is not regu- :
lated by State law.”® :
Therefore, it would seem that for the statute- I:o become operatlve in
a given situation, affirmative findings on the following questlons need
be made: (1). whether the particular business is. that of 1nsurance,
i.e., whether the industry acts as a risk bearer for a premium,* (2).
,whether the business activity challenged relates to the act.of risk bear-
ing, (3) whether the state has regulatory authority to govern the chal-
lenged activity, and (4)- whether the state’s regulation is adequate.
There is no questlon the respondent and the acquired company are
insurance compames and that fact is acknowledged s *

THE BUSINESS OF INSURANCE

The second issue is Whether the challenged activity (the merger)
relates to the “business of insurance.” Section 2(b) of the McCarran
Act preempts Federal jurisdiction only to the extent that the business
of insurance is regulated by state law. In Securities and Ewchange
COommission v. National Securities, Inc., et al.,’ the Supreme Court
focused upon the question of what encompassed the “business of insur-
ance” as used in Section 2(b). In that action the SEC brought suit
against the defendant-insurance company alleging violation of Section
10(b) of the Securities Act of 1934 in connection with fraudulent mis-
representations in proxy statements sent to shareholders. The defend-
ant questioned the SEC’s jurisdiction citing the McCarran Act and
noting the fact the Arizona Director of Insurance had approved the
merger. The Supreme Court, reversing the circuit court, held that:

The MecCarran-Ferguson Act was an attempt to turn back the clock, to assure
that the activities of insurance companies in dealing with their policyholders
would remain subject to state regulation. As the House Report makes clear,
“[ilt [was] not the intention of Congress in the enactment of this legislation
to clothe the States with any power to regulate or tax the business of insurance
beyond that which they had been held to possess prior to the decision of the
United States Supreme Court in the Southeastern Underwriters Association case.”
HR Rep No. 143, 79th Cong. 1st Sess, 3 (1945).

3 Section 2 (b) of the Act.

¢ Epmeier v. United States, 199 F. 2d 508, 510 (1952).

5 Count 2 of the complaint ; Initial Deciswn Findings 1 and 2
%393 U.S. 453 (1969).
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_Given this history, the language of the statute takes on a different coloration.
The. statute did not purport. to make the States supreme in regulating all -the
act1v1t1es of insurance compames, its language refers not to the persons or com-
pames WhO are subject to state regulation, but to laws “regulating the business
of insurance.” Insurance companies may do many things which are subject to
paramount federal regulation; only when they are engaged in the “business of
insurance does the statute apply.” :Certainly the.fixing of rates is part of this
business; that is what South-Eastern Underwriters was all about. The selling
and advert1smg of pohcies, FTC v National Casualty Co. 357 US 560 (1958), and
the licensing of companies and their agents, cf. Robertson v. California, 328 US
440 (1946), .are also w1th1n the soope of the statute. Congress was concerned
with the type of state regulatlon that centers around the contract of insurance,
the transaction which: Paul v Virginia held was not “commerce.” The relation-
ship between insurer and insured, the type of policy which could be issued, its
reliability, mterpretation, and enforcement—these were the core of the “busi-
ness of insurance.” Undoubtedly, other activities of insurance companies relate
80 closely to their status as reliable insurers that they too must be placed in -
the same class. But whatever the exact scope of the statutory term, it is clear

where the focus was—it was on the relationship between the insurance company

and the policyholder. Statutes aimed at protecting or regulatmg this re}}atmn-‘
ship, directly of indirectly, are laws regulating the “business of ' insurance.”

The Court has defined the Congressional use of the term “business”
as explicitly meaning the activity or practice of the companies com-
prising the ‘insurance industry which centers around the contract of
insurance.® Since the challenged merger does not affect the contractual
relationship of the companies to their insureds, it is not a part of the
“business of insurance” as that term has been interpreted.

Respondent argues, however, that the merger is one of the “other
activities of insurance companies that relates so closely to their status
as reliable insurers” that it too must be considered a part of the busi-
ness (practice) of insurance. Two factors are relevant to this point.
First, the merger prohibited by the Clayton Act is not so closely
related to the busmess of insurance as to affect its reliability, vis-a-vis
its policyholders. The thrust of Section 7 is concerned with the in-
terests of the public at large in the protection and preservation of com-
petition (not with the more limited interest of policyholders in the
security of their investment). If the financial strength of one of the
merged companies was so precarious as to jeopardize the policyholders
of the other, the state concern for the protection of policyholders
would be exclusive. Second, neither the Clayton Act nor the Commis-
sion’s actions in any way interfere with a state’s regulatory scheme.
The existence of the Clayton Act or the Federal agency do not pre-
clude Maryland or Texas from protecting the private interests of the

7Id. at 459-60,
8 Note, I'nsurance Mergers and the Clayton Act, 78 Yale L.J. 1404, 1411 (1969).
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respondent’s policyholders “The paramount federal interest * * * [in
halting economic concentration] is in this situation perfectly compat-
ible with the paramount state interest in protecting policyholders.” ®

' The enterprise aspect of the “business of insurance” has often been
dlstmgulshed, from the activity aspects. For example, in the trade-
- mark area, notwithstanding the McCarran-Ferguson Act and the fact
the Texas Board of Insurance Commissioners had authority to pre-
vent infringing trade names, the circuit courts held the Federal
Trademark Act (15 U.S.C. §§ 1051-1127) was controlling.’®

Consequently, we find that the business of insurance for which reg-
ulation by a state may preempt Federal jurisdiction does not include
mergers or other comblna,tlons of enterpmses engaged in the a0t1v1ty
of selling i insurance.

LIMITATIONS ON STATE RDGULATION

The Commission has previously reviewed the ]urlsdwtlonal perlm-
eters of state actionsunder the McCarran Act. In an earlier case, the
Commission stated : , ,

In the judgment of. the [administrative law judge] the Commission’s juris- -
diction over the commercial activities of insurance companies is contingent upon
an absence of State regulatory legislation. Implicit in that view is the proposition
that the sum of jurisdiction—State and Federal-—over commerce is no more
than ‘the aggregate of the several State jurisdictions. We need scarcely point out
that such a concept not only neglects the exclusive Federal jurisdiction over
commerce among the States, conferred by Section 8 of Article 1 of the Constitu-
tion of the United States, but is inconsistent with the fundamental constitutional
doctrine of the separation of State and Federal powers.”

“No regulation of the proposed acquisition * * * under [state]
statutes can be adequate or effective because of territorial limitations
of [the state’s] regulation.” ®* This finding by the district court in a
Section 7 case concisely denotes the limits of the McCarran Act.

In the case now under consideration neither Texas nor Maryland
(the home states of the acquiring and acquired companies) are in a
position to determine the implications or impact of this merger on
the national competitive condition of the insurance industry. Indeed,
it is possible for an approving state’s interest to be contrary either
to the national interests or to problems in the insurance industry
nationally.

? 8.E.C. v. National Securities, 393 U.S. at 463.

10 Sears, Roebuck & Co. v. All States Life Ins. Co., 246 F. 2d 161 (5th Cir. 1957), cert.
denied, 355 U.S. 894. See also, United States v. Sylvania, 192 F. 2d 96 (7th Cir. 1951), cert.
denied, 342 U.S. 943 (federal mail fraud statute).

1 The American Hospital & Life Insurance Company, 52 F.T.C. 1100, 1109 (1956).

12 Maryland Casualty Co. v. American General Insurance Co., 1964 Trade Cases § 71,188
(D.D.C. 1964).
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In determining the interest the states were to preempt under. the
McCarran Act, the legislative history makes clear Congress did not in-
tend one state, even the insurance company’s home state, to control
those aspects of its business which affects many states or an industry
as a whole. Senator Ferguson, one of the sponsors, stated : “This bill
would not permit such an agreement, because no State law could allow
a monopoly to exist outside the State.” ** This position is logical; the
interests of a single state are more parochial and those considerations
of the national competitive condition of the insurance industry may be
considered as somewhat irrelevant by a particular state. The Supreme
Court in a Commission matter appears to embrace this limited applica-
-tion of the Act.* h SR .

While not a merger case, the 7'7avelers’ Court drew into question the
nationwide competitive situation of an industry. Travelers concerned
the advertising practices of a mail order insurance company sending
advertisements to all parts of the country. The facts indicated that
T'ravelers was licensed in the States of Virginia and Nebraska, and
that Nebraska’s insurance law prohibited unfair and deceptive prac-
tices in their conduct of the business of insurance in “any other state,
territory * * * country or district.” The court of appeals reversed
the Commission’s cease-and-desist order, finding the McCarran Act:
had preempted Federal jurisdiction.’® The Supreme Court in revers-
ing that decision stated :

[W]e are asked to hold that the McCarran-Ferguson Act operates to oust the
Commission of jurisdiction by reason of a single State’s attempted regulation
of its domiciliary’s extraterritorial activities. But we cannot believe that this
kind of law of a single State takes from the residents of every other State the
protection of the Federal Trade Commission Act. In our opinion the State regula-
tion which Congress_provided should operate to displace this federal law means
regulation by the State in which the deception is practiced and has its impact
(emphasis added).* .

Since, in the case before us the alleged illegal restraint “is practiced
and has its impact” in every state; upon the competitive status of the
industry as a whole, the regulation by Texas and Maryland cannot
deny the protection of the Clayton Act and the Federal Trade Commis-
sion to citizens of the other forty-eight states. The consideration of this
merger by the regulators of insurance in Texas and Maryland, no -
matbter how thorough,? is insufficient to protect all citizens of this coun-
try from the evil which may result from the merger of two national

1391:2 Cong. Rec. 1481 (1945) (Remarks of Senator Ferguson).

1 Federal Trade Commission v. Travelers Health Assoc., 362 U.S. 293 (1960).
%262 F. 2d 241 (8th Cir. 1959).

%14, at 296.

17362 U.S. at 297-98.
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insurance companies. We therefore not ‘only find ‘that neither Texas
nor Maryland have regulations effectively reviewing the effects of in-
surance mergers on the industry as a whole, but find 1t 1mp0551ble for
. any state to ha,ve such regulatlon.

CONCLUSION

Immumty from the antltrust Jaws is not lightly 1mp11ed 1 The only

antitrust immunity found in the McCarran Act is section 2(d) which
pr0v1des that they shall not be apphca,ble to.the extent that-the insur-
ance business is regulated by state law. The Commission is bound to
carefully scrutinize any alleged exemption or immunity to the laws
it is charged to enforce. Should the illegal activity fall without the ex- .
emptlon or immunity, the Commission not only can, but must act.
Here the McCarran Act does not give, nor was it intended to give, the
1mmumty asserted by respondent and found by the administrative law
_gudge As the Supreme Court noted in reviewing the limited 1mmun1ty
prowded by the McCarran Act:

_iSuffice it to say that even the most.cursory reading of fhe legxslatlve history
of this enactment makes it clear that its exclusive purpose was to counteract any-
_adverse effect that this Court’s dec1s10n in United States v. South-Eastern Under-,
writers’ Assoc 322 U.S. 533, mlght be found to have on State regulation of
msurance

The merger activity complained of in this Section 7 matter was not
one of the “adverse effects” of the South-Eastern Underwriters case.
Consequently, we find that neither the language of the statute nor the
legislative history indicate that the Commission has been preempted
from challenging this merger.2® Accordingly, the initial decision is
reversed. An appropriate order remanding this matter to the adminis-
trative law judge for further hearings not inconsistent with the above
accompanies this opinion.

OrpeEr Vacating Inrrian Drcision Axp Rearanping CAsE TO
ApMINISTRATIVE Law JUDGE

- This matter having come on to be heard upon the appeal of counsel
supporting the complaint from the administrative law judge’s initial
decision filed March 7,1972; and '

18 United States v. Philadelphia National Bank, 374 U.S. 321, 348 (1963).

1 Maryland Casualty Co. v. Cushing, 347 U.S. 409, 413 (1954).

2 Inasmuch as we found that (1) merger activity was not a part of the business of
insurance, as that term is used in the McCarran Act, and (2) state regulation could not
have extraterritorial effect, it is unnecessary for us to determine the efficacy or adequacy
of the state regulatory agencies herein involved. See, Ohio AFL-CIO V. Insurance Rating
Board, 451 F. 2d 1178 (6th Cir. 1971), cert. denied, 409 U.S. 917 (1972).
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The Commission, for the reasons stated in the accompanying opinion,
having determined that said initial decision should be vacated and the
case remanded to the administrative law judge; ‘ ‘

1t is ordered, That the aforesaid initial decision be Va,cated and set
aside. : '
1t is further ordered, That this case be remanded to the admlms-
trative law judge for further proceedings not inconsistent with the
views expressed in the aforesaid opinion; That after such proceedings
have been terminated the administrative law judge shall forthwith
make and file a new initial decision based on the record as then
constituted. ‘

Chairman Kirkpa,trick not pa,rticipatmg Commissioner Dixon con-:
curs only in that section of the opinion entitled “Limitations on State
Regulation,” and for that reason, concurs in the order vacating the
initial decision and remanding the case to the administrative law
judge. Commissioner MacIntyre’s position is that the decision of the
majority certainly should have provided for the receipt of further .
information, hearings and consideration by the parties, the administra-
tive law judge and-the  Commission respecting applicable state laws
and their implementation as they would relate to an acquisition or
merger such as the one involved here. He would concur with the de-
cision of the majority to that extent and for the reasons set forth in
his separate statement.

JAMES CARPETS, INC., ET AL.
Docket 8876. Order and opinion, Dec. 11, 1972

Order and opinion denying interlocutory appeal of denial of respondents’ motion
to stay complaint counsel from communicating with respondents’ customers.

OpinioN oF THE COMMISSION

This case is on an interlocutory appeal from an administrative law
judge’s order dated August 8, 1972, denying respondents’ motion to
stay complaint counsel from communicating with respondents’ cus-
tomers pending conclusion of this case before the Commission. The
administrative law judge found that the letters sent by complaint
counsel to respondents’ customers, which respondents complain of, are
entirely in accordance with the enforcement procedures prescribed
in the Commission’s policy for enforcement of the Flammable Fabrics
Act (36 Fed. Reg. 21544 (1971)). In our opinion, complaint counsel’s
letters to respondents’ customers not only comply with the Commis-
‘sion’s enforcement policy but are necessary in order for the Commis-
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sion to effectively carry out its responsibilities under the Flammable
Fabrics Act to protect the public against carpeting which may be
dangerously flammable. ‘

Respondents object to complaint counsel’s stating in these letters
that Commission’s laboratory has conducted tests which disclose that
styles of carpeting which are involved in this proceeding do not meet
the applicable standard under the Flammable Fabrics Act. Respond-
ents do not contend that such tests were not conducted or that they’
did not have the results indicated. Accordingly, complaint counsel

“should be allowed to inform respondents’ customers of these tests, in
order to alert them that the continued sale of the carpeting may violate
the law. : S

Respondents also complain of complaint counsel’s statement in these
letters that the sale of the carpeting “is a violation of the Flammable
Fabrics Act.” We believe that this statement purports to reflect only
the opinion of the complaint counsel since the letters are signed by
complaint counsel in his capacity as ccimplaint counsel. . -

" OrpEr DENYING INTERLOCUTORY APPEAL

Respondents having filed an interlocutory appeal from the order
of the administrative law judge dated August 8, 1972, denying re-
spondents’ motion to stay complaint counsel from communicating with
respondents’ customers ; and

The Commission having considered said appeal and the reply of
complaint counsel in opposition thereto and having determined for
the reasons stated in the accompanying opinion that the appeal should
be denied : ‘

[t is ordered, That respondents’ appeal from the administrative law
judge’s order dated August 8, 1972, be and it is hereby denied.

JAMES CARPETS, INC,, ET AL.

Docket 8876. Order, Dec. 18, 1972.

Order denying recommendation of administrative law judge that Commission
geek enforcement of subpoena issued to third party and returning matter
to the administrative law judge for further consideration of such action as
may be deemed appropriate in the circumstances.

ORDER

The administrative law judge having issued on July 6, 1972, a sub-
poena duces tecum to Cornelius C. Setter, president of Independent
Textile Testing Services, Inc. (hereafter referred to as “Independ-
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ent”), and on July 27, 1972, having issued an order denying a motion
by Independent to quash said subpoena duces fecum; and,

The administrative law judge having certified to the Commission
the refusal of Independent to comply with said subpoena duces tecum
in accordance with the administrative law judge’s order of July 27,
1972, and having recommended that the Commission seek court en-
forcement of said saubpoena ; and,

The Commission having reviewed the papers referred to in the
administrative law judge’s certification, namely, the motion to quash
filed by Independent, the administrative law judge’s order of July 27,
1972, denying said motion to quash, the motion of Independent under
Section 3.23(b) of the Commission’s Rules of Practice for a determi-
nation allowing an appeal of the administrative law judge’s order,
the administrative law judge’s order of August 16,1972, denying Inde-
pendent’s request for a determination, and Independent’s letter dated
September 14, 1972, advising complaint counsel that Independent will
not voluntarily comply with the administrative law judge’s order of
July 27,1972; and,

The Commlssmn having determlned that consideration should also
be made as to whether the material sought in the subpoena could not
be obtained as expeditiously from respondents:

1t is ordered, That the recommendation of the administrative law
judge that the Commission seek enforcement of the subpoena duces
tecum issued to Cornelius C. Setter, president of Independent Textile
Testing Service, Inc., on July 6, 1972, be, and it hereby is, denied
without prejudice.

1t is further ordered, That the matter is returned to the administra-
tive law judge for further consideration or such action as may be
deemed appropriate in the circumstances.






' ADVISORY OPINIONS WITH REQUESTS THEREFOR*

Resmsszon of Admsory Opzmon C

No. 88 Three-way Promotlonal Plan Set Up by Radm Statmn and

The Commlsswn has recon51dered a.nd rescmded the sub;ect adv1sory
opmlon appearing at 70 F.T.C. 1869 (Flle No. 633 7022, released
J uly 1, 197 2. )

Product ‘information - dlsclosure ‘on Jewelry——“ISK ‘H. G E #
stamped alone and together with a tag bearing the words “18K
Heavy Gold Electroplate. (Flle No. 723 7007)

Opmw'n Lettew .

_ ‘Avcusr 18, 1972
Drar Mr. WINDMAN :
This is in response to your letter request dated April 21, 1972, for
an advisory opinion. '
You requested the Commission’s views regarding the propriety of
using “18K H.G.E.” alone stamped on a piece of jewelry, and, alter-
natively, such use if a tag were attached bearing the words “18K Heavy
Gold Electroplate.” It is the Commission’s understanding that, in con-

*Prior to October 29, 1969, in conformity with the policy of the Commission, advisory
opinions were confidential and available to the public only in digest form. Digests of
advisory opinions were published in the Tederal Register. The policy was changed on
October 29, 1969, to provide for publication of advisory opinions and requests therefor,
including names and details, when rendered, subject to any limitations on public disclosure
arising from statutory restrictions, the Commission’s rules, and the public interest. The
policy was again changed on December 22, 1971, to provide for the placement in the
Cominission’s public record of advisory opinions and requeststherefor, including names
and details, immediately after the requesting party has received the Commission’s advice,
subject to any limitations on public disclosure arising from statutory restrictlons, the
Commission’s rules, and the public interest.

In the case of requests for advice concerning proposed: mergers the requests togetrer
with supporting materials are placed on the public record as soon after they are received
as circumstances permit, except for information for which confidential elassification has
been requested, with a showing therefor, and which the Commission, with due regard to
statutory restrictions, its rules, and the public interest, has determined should not be
made public. Any advice given undér Sectlon 1.3 of the Commission’s Rules of Practice
concerning proposed mergers, together with a statement of supporting reasons, are
published when given.
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formity with Rule 22C (8) of the Trade Practice Rules for the Jewelry
Industry amended November 17, 1959 (16 C.F.R. 23), the jewelry
so represented would be covered throughout Wlth a minimum th1ck~
ness of 100/1,000,000 of fine gold C

The Commission is of the opinion. that use of “18K H G.E.” alone
on a piece of jewelry electroplated with gold would raise questions
under Section 5 of the Federal Trade Commission Act because pur-
chasers probably would be misled as to the meaning of the descrlptlon
due to use of the abbrewatlon S :

The Commission cannot accept your suggestlon that no quahty dis-
closure need be made if the disclosure can only be made by abbrevia-
tion: The Commission favors disclosure by manufacturers and: retailers
of significant information regardmg consumer products in order to as-
sist prospective purchasers in ma,klng informed purchasing decisions.
If the surface of the jewelry is large enough to contain a full diselo-
sure, use of a tag would be an unacceptable substitute for such dis--
closure on the item.itself. On the other hand, if the surface of the
jewelry is too small to contain a full dlsclosure, ‘the maximum reason-
able abbreviated disclosure should be set forth on the jewelry item and
the full disclosure should be contained on a securely attached tag.

In some circumstances, the failure to make an adequate disclosure
could raise a question as to whether Section 5 of the Federal Trade
Commission Act had been violated. '

By direction of the Commission.

Letter of Request :
Awrrir 21, 1972,
Drar Mr. ToBin : ‘ ’

This is a request pursuant to Section 1.1 of the Commission’s Pro-
cedures and Rules of Practice for an Advisory Opinion.
~ 'We have been requested by a member not presently engaged in the
following practices to advise them as to the propriety of stamping
“18K H. G. E.” on items of jewelry manufactured for ultimate sale
to consumers. The initials are abbreviations for the marking, “Heavy
Gold Electroplate.” We have been further requested to advise in the
event abbreviations are found capable of deception, whether the above
abbreviation together with a tag attached affirmatively disclosing the
item is “18K Heavy Gold Electroplate” would av01d the possibility
of deception.

The Commission in its Advisory Oplnlon to Parker Pen Company
CCH 19,802 announced September 30, 1971 stated that abbreviation
of the term “glectroplate” or “electroplated” to indicate that an item
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is gold electroplate[d] would tend to mlslea.d many consumers who
would not know what the abbreviation 31gn1ﬁed and would, therefore,
constitute an unfair and deceptive practice in commerce within the
meaning of Section 5 of the Federal Trade Commission Act.-

In said opinion, the Commission stated that various industry Guides
. dealing with the labeling of gold content suggest a policy against ab-
breviation: of the term “electroplate.” (See 16 C. F. R. §§ 23.22, 60.2,
202, 226), as well as the most recent Guides for the Watch Industry
specifically forbid it (See 16 C. F. R. §245.3(m)). Finally, in said
Opinion, seven abbreviations of the term “electroplate” were found to
be inappropriate. '

The Commission in an Advisory Opmlon issued to the Jewelers
Vigilance Committee No. 703 7071 concerning the use of dual quality
marks for the una,bbrewa,ted term “electroplated” stated in its Febru-
ary 16, 1970 letter: o ‘
_ It (the. Commission) has concluded that 1t cannot glve 1ts approval to the pro
posed dual quality des1gnat10n on the well-established prmc1p1e that Where a
elaim is capable of two 1nterpretat10ns, one of which is false, it ‘would con-~
stitute a violation of Section 5 of the Federal Trade Commission Aet.’
Furthermore, in further response to this Adwsory Oplmon, thef Com-
mission stated on April 21, 1970 that the vast majority of -consumers
would be confused through the use of dual designations and if the
Commission approves the use of dual designations, it would have to
approve the use of triple, quadruple, etc., designations. The conclusion
of said opinion was that the Commission could not approve the use
of dual designations because “the use thereof would probably serve to
confuse and deceive prospective purchasers in regard to the quality of
the products being bought.”

In light of the prohibitions against abbreviations found in the
Guides and its affirmance by the Parker Pen opinion (supra), it may
be improper to use the abbreviation, “18K H. G. E.” Furthermore,
it is believed if a tag were placed on abbreviated merchandise, the
possibility of its removal in the line of distribution may circumvent the
Guides and Opinions given by the Commission and serve to confuse
and deceive prospective purchasers in regard to the quality of the
products being bought. '

Finally, if the Comnnssxon finds use of this abbreviation with a tag
attached capable of deception, it is believed when proper stamping of
jewelry is impossible without abbreviation, there should be no quality
stamped. Those wishing to inform consumers of the quality should
attach a tag conspicuously disclosing the quality without abbreviation.
In this manner, if the tag were removed from the jewelry, no markings
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would - ‘appear; thus, no affirmative quality disclosure would be made
conformmg to the various Rules and Guides-of the Commission. -~

~We do not-believe there is- any. current proceedmg of ‘the Cominis-
~ sion or any other governmental -authority which has ofﬁcmlly been in-
stituted which is in any way related to the sub]ect matter-of this re-
quest. We also do niot know of any formal prevmus proceeding Whlch
dealt with this partlcular terminology.

Furthermore, I would -be glad to come to Washmgton and supply
any additional information or technical advice that might be necessary
for the Cominission to reach a decision on:this matter ‘ o

Respectfully submitted, . : ; e
R /S/ Jom A. WiNDMAN,
' General Ooumel; ’

Legahty Under the Fair Credit Reportlng Act of a General Order

. To Be Slgned by the J udges of the U.S. District. Court for the

. Distriet of South Carolina, Authorlzmg the Furmshmg to

Lawyers Credit :Information Regarding Prospective Jurors

.. Selected in the Charleston, S C. Metropolltan Area. (Flle No.
. 733 7001) : .

0 pinion Letter

v v SeprEMBER 21, 1972.
Dear Mr. Uriccrio : : '

This is in reference to your letters of February 22 and July 29,
1972, addressed to Secretary of the Commission, in which you re-
quested an advisory opinion on behalf of your client, the Credit Bureau
of Greater Charleston, Inc., regarding the legality, under the Fair
Credit Reporting Act, 15 U.S.C. § 1681 e¢ seq., of a general order to be
signed by the judges of the United States District Court for the Dis-
trict of South Carolina, authorizing your client to furnish lawyers
credit information. with regard to prospective jurors selected in the
Charleston, South Carolina;, metropolitan area. '

Your letters indicate that your client is a “consumer reporting
aoency within the meaning of Section 603 (f) of the Act and that the
jury reports to be furnlshed by your client to attorneys include the
addresses, employment hlstory, general credit standings and general
character of the prospective jurors and are “consumer reports” w1thln
the meaning of Section 603 (d) of the Act.

The Commission has carefully considered your request and is of the
opinion that a general order of the district court of the type you have
described Would not be an order of a court having jurisdiction to issue
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such an order within the meaning of Section 604(1) of the Act, and
that, therefore, your client' may not, consistent with the Act, furnish
attorneys with consumer reports in response to such a general order. .
- "With respect to the situation described in your letter of February 22,
1972, the Commission is of the opinion that investigation of prospec-
tive jurors by attorneys is not a “business transaction. involving the
consumer” within the meaning of Section 604(3) (E) .of the Act, and,
therefore, your client may not lawfully furnish consumer reports to
attorneys for-jury investigation under’the Act, unless, of course,
written' instructions releasing thelr consumer reports are: obtamed
_ from prospectlve ]urors ‘ :
The Commission is mindful of the demand on. the part of attorneys
trying cases to be presented before a jury fora jury reportmg service of
the type your client proposes to provide: However, in view of the clear
and specific statutory proscriptions and congressional policy declara-
tions contained in -the Act, the Commission feels constrained to reach '
a negative conclusmn w1th respect to thescourse of action proposed by
your client. : :
By d1rect10n of the' Comrmssmn

Supp'lemental Letter Relatwe to the Reguest

Jury 29, 1972.
Dear Mr. FELDEMAN: :

You will recall that we spoke over the telephone the other day in
connection with this matter and that we had several previous dis-
cussions. I wrote to you on February 22, 1972, requesting an opinion
as to whether or not reports furnished by the Credit Bureau of Greater
Charleston, Inc., to lawyers in connection with prospective jurors
would violate any of the provisions of the- Consumer Credit Protectlon
Act.

I would like to modify my request for an opinion as to Whether or
not the Commission would approve of a general Order signed by the
judges of the United States District Court-for the District of South
Carolina, authorizing the Credit. Bureau of Greater Charleston, Inc.,
to furnish lawyers information -with regard to prospeetive jurors
selected in the area. As I stated to you over the telephone, the list
of jurors are made public approximately ten (10) days before a term
of Court begins. This gives the lawyers little, or no time to go out and
malke independent investigations of the background of the prospective
jurors. We also have a peculiar situation in this State in that the
voir dire examination is extremely limited. For example, a jury panel
is empaneled and sworn in a period of approximately fifteen to forty-
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five minutes from the time they are drawn out of the jury box. The voir
dire examination of jurors is generally restricted in both Federal and

State Cotirts in South Carolina, and the only questions generally asked,
are, “whether or not any of the jurors are stockholders in the corpora-

tion?, if there is a corporation involved, and “whether or not'the

prospective juror can give each of the parties a fair and impartial
trial”, and “whether or not any of the prospective: jurors are related
either by blood or marriagé to: either of the parties”. In the Federal
Court, the judge usually asks whether or not any of the jurors.are or
have been represented by any of the attorneys involved in‘ the case
pending at that time. The reports furnished by the ‘Credit Bureau of
Greater Charleston, Inc., in connection with the prospectlve jurors,

‘were limited to attorneys at law, requesting the reports in the interest

of clients having cases pending during that term of Court in which the
reports were rendered. The population of Charleston County has

-grown and there are a number of people who periodically come to -
‘Charleston County from other states, which makes such reports neces-

sary as an aid to the selection of fair and impartial jirors, particularly

“in view of the limited voir dire examination. For example a prosecutor

would not desire a juror who has a bad reputation in the community
to sit as a juror in a criminal case. In addltmn, if a particular store
or corporation were being sued, and a juror did business with that
store or corporation, the party suing the corporation certainly could
not receive a fair and impartial trial with a good customer of the
defendant sitting on the jury.

Additionally, there are areas in Charleston County where the people
are extremely clannish and it is almost impossible for lawyers to
obtain information from neighbors or friends.

It is our view that the Consumer Credit Protection Act and the Fair
Credit Reporting Act was intended to protect a consumer in order
that he might not be deprived of credit or employment as a result
of improper information. If the information were furnished to attor-
neys concerning a prospective juror, the prospective juror, of course,
would not be deprived of any rights or credit. The reports would, of
course, be limited to use by attorneys in connection with the selection
of prospective jurors. Reports of this nature have been used by attor-
neys in Charleston County and in the District of South Carolina for
some period of time. These reports have also been used by the United
States Attorney’s Office, the State Prosecutor’s Office, defendants’
lawyers, and lawyers representing both plaintiffs and defendants in
civil suits. We feel that such reports are extremely necessary as an
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aid in selecting fair-and impartial j jurors, and that the ends of ]ustlce
would be promoted thereby.

-~ If necessary, the writer and several attorneys of the Charleston Bar,
I am sure, would be willing to appear before the Commission in
Washington, D.C., and testify, and explain in detail the necessity of
such reports.

As you know, the matter is now pending before the judges of the
United States District Court for the. District of Seuth Carolina, and
we would like to have an opinion just as soon as. p0551b1e _

. With kind regards, I am; :

Very truly yours,
/S/ PAUL N Umcomo, Jr

Lettm" 0]‘ Request
Freruary 22, 1972,
GENTLEMEN : ‘
- I represent the Credit Bureau of Greater Charleston, Inc.

In this jurisdiction, the voir dire examination of jurors is limited
in both the State and Federal Court, and for a great many years credit
reports have been used by the vast majority of lawyers in and about
- thé County of Charleston, for the purpose of obtaining information
in connection with prospective jurors.

Without these reports, it is almost impossible to obtain information
on prospective jurors during the limited period of time from the time
the prospective juror is drawn until the time Court commences. In
addition, there are a great many transit people in the area and it is
extremely difficult to obtain information concerning this type of
person. Credit reports on prospective jurors have been made available
to attorneys representing both plaintiff and defendants, and to the
United States Attorney’s office, for a stated sum on each juror. These
reports, for the most part, include the addresses, employment histories,
and general credit standings of the prospective jurors, and informa-
tion as to the juror’s general character. The reports have been limited
- to attorneys at law requesting the reports, in the interest of clients,
having cases pending, during the term of Court which the reports are
lendered

The Credit Bureau of Greater Charleston does not wish to be in
violation of the Consumer Credit Protection Act, and pursuant to
Rule 1.1 of the Federal Trade Commission, we are requesting that
the Credit Bureau of Greater Charleston, Inc., be authorized to fur-
nish such reports to attorneys for a stipulated fee, and we are further
requesting that you furnish us an opinion as to whether or not the
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furnishing: of ‘said reports would be. in Vlolatlon ‘of ‘the. Consumelﬂ
Credit Protection Act.
We would appreciate hearing from: you at the ea,rhest poss1ble da,te

Very truly yours, o - ;
e /S/ PAUL N. URiGCHIO, Jr.

Legallty of Instltutes By-Laws——Proposal To Establlsh Stand-
ards and Accréditation Procedures for the Purpose ‘of
Improving the Reliability of Field Interviewing Werk Done
in Consumer Research PrOJects. (File No. 703 7063) -

Opzmon Letter
v Novemser 21,1972,
Drar . Mr. KINTNER

This is in response to your letter request for an advisory opinion
dated August 2, 1972, regardmg the bylaws of the Market Resaarch
Institute (MRI)

-In brief, MRI pr. oposes to estabhsh standards and accredltatlon pro—
cedures for the purpose of improving the rehablhty of ﬁeld inter-
viewing work done in consumer rese‘mrch projects. Manufacturers,
retailers, advertlsmg agencies, media repxesentatlves and market data
researchers would comprise the membership of MRI; however, the
Board of Directors probably would be controlled by the market re-
search members. The objective of the association would be to raise the
standards of reportage but not to discourage exercise of independent
judgements and initiatives by market researchers. This objective would
be accomplished by fostering, developing and encouraging use of tech-
niques which would provide reliable and professionally responsible
research data and information. Education, guidelines, standards, ac-
creditation, publications and similar methods would be used to upgrade
market research so that more reliable data would be gathered and
reported. B

Based: on its understanding of the plan as it is outlined above and
detailed in your letter, it is the Commission’s opinion that putting the
plan into effect, in and of itself, would not be violative of Commission
administered law. .

The Commission is of the view, however, that great care must be
used in implementing the plan to avoid its becoming illegally coercive
either .on market data researchers or the users of information those
researchers provide. Special care must be used to prevent the program
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bemg used to boycott to estabhs ]alackhst or to 1nt1m1date partlc— ‘
ular researchers or any other associgtion members.
- Participation by members imust -be completely: voluntary and: mem-
bership in the -association must be reasonably avallable fo all ehg1ble
for such membership. SRR G : :
. Lastly, you are:advised that the Commlssmn mtends ‘toexamine
the actual operation of the program after a reasonable period of time
to determine whether- antlcompetltne eﬁects have reSulted from ni-
plementation of the plan: i DTl e T
By dlrectlon of the: Commlssmn

Lette;lof Eequest - ; )
; SUAN Snnd i st ;’AUGUSTQ‘,':IQ_‘?Q‘.S”
Dnm MR TOBIN ‘' oo
On behalf of a group of chents 1dent1ﬁed at, the close of thls letter

credlta,tlon for the ﬁeld of consumer mafkét fesearch !actlwtles

Earlier Requests for Advisory Opinion

On November 25, 1969, we submitted a request for advisory opinion
on behalf of the same client group, but involving a different form of
proposed bylaws and proposed standards, accompanied. by extensive
legal analysis supporting the request. The Commission, by letter of
February 2, 1970, declined to issue an advisory opinion “because an
informed decmon cannot be made since the effects of the proposed plan
_ cannot be predicted without an extensive investigation.”

On April 20, 1970, a renewed request for advisory opinion was made:
Guided by the Commission’s comments and opinion rendered on an
analogous program, FTC Advisory Opinion No. 350, our request em-
bodied modified bylaws and standards assigned to stress more clearly
the voluntary and nondiscriminatory purpose and operation of the
Institute and its programs. At that time, extensive documentation was
provided to stress the narure of the industry practices, problems and
needs. That request was not granted by the Commission. In its letter
of July 27, 1970, the Commission said that “no advisory opinion will
be rendered thereon since the competitive effects of your clients’ pro-
posed program cannot be predicted.”

494-841—73———69
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Subsequent Commlssmn Developments Forming the Basrs of ’I‘hls
' Request

. Since our last request was. refused the Comm1ss1on cla,rlﬁed 1ts
posmon on standards making and certification in response to a request
for advisory opinion from the American National Standards Institute

(File No. 713 7002, March 8, 1971%, FT'C News Release, March 22,
1971). and at that time expressed its sympa,thy “to the growing interest
in the development of plans for self-regulation which will avoid the
strictures of the antitrust laws.” Chairman Kirkpatrick publicly ex-
pressed his views on industry self-regulation in a speech before the
New York State Bar Association on January 28, 1971 (FTC News
Release, J uly 28,1971). The former General Counsel Martin addressed
this'iséue in:a speech before the American National Standards Insti-
tute (FTC News Release, June 24, 1971). Executive Director Mezines
dealt with the topic in a speech before the American Society of Asso-
cmuon Executlves on August 23, 1971 General Counsel Dietrich bpoke
to related issues in a’speech before the Internatlonal Law Sectlon of
th 79 Mid- Amemca, World Trade Conferenee (PTC News Release,
' L1 ,,1972) On' Apnl 20, 1972, theCommlssmn appomted a task
force oh mdustry self- regulatlon (FTC; News, Release, April 20, 1972) ,
and released its Preliminary Staff Study on Self- Regulatmn “and
Accreditation.

In summary, there has been growing pubhc 1ecog1ut10n by the

Commission over the past year of the procompetitive role which stand-
ards may and can play in the United States economy, and a detailed
articulation of the kinds of safeguards needed to comply with the
letter and spirit of the federal antitrust laws. ’ :
. TIn this climate of an enhanced Commission awareness of the pro-
competitive role of standards and accreditation, our client group has
revised the bylaws of its proposed Institute with a view to meeting all
conceivable objections reasonably capable of being met at the inception
of any such program. The revised program on its face 1s designed to
meet the necessary criteria described by Commission and individual
Commission officials, for the reasons we ela,borate below

The Market Resealch Tnstitute and its proposed program .

In the consumer market research industry, the role of field
personnel——mtervwwexs and their supervisors—is one of surveying
segments of the consumer public with respect to any particular market
research program. This interviewing function is commonly contracted

*See 78 F.T.C, 1628,
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out to independent organizations or field personnel. A major problem
area in this industry is the relative unreliability of the work in the
field—ranging from improper interviewing to outright failure to con-
duct interviews at all, filling in falsified reports—and generally shoddy
conduct - which mdependent market research organizations-and cor-’
poratlons with their own market research departments ‘endeavor ‘to'
Ininimize through post survey verification practices. The extensive’
abuses which exist in field interviewing were documented in our letter:
request of 'April ‘20, 1970.- A number of cencerned manufacturer:’
retailers and market research  interests dei;ermmed ‘that ‘the most-
constructive way to deal with these problems was to help foitn an asso-
ciation of market research orgamzatlons and national mamifacturers:
and retailers who rely on market research to test-market products and”
services together with representation from the Market Research Trade"
Associa,tion and communications media and advertising agencies. The
purpose of: this ‘membership association Would be to bring to the field .
of market research a-level of standards, educanon, and accreditation
which would upgrade the quality and rehablhty of the field activities.
which effective market research. requires. In short, the memb ip
organization and its purpose is one where competitive: forces are d
tinctly secondary if existent at all. h

Stated differently, the active members of the Institute, pursuzmt to
the bylaws, are organizations which share a common interest in the
quality and rehablhty of market research, an inferest which benefits
the consuming public to the extent that demsmns to redesign or to. add
or drop ‘products or services are based in no small measme on the'
accuracy of field suivey activities.

This membership association provides the opportunlty to pubhsh
and disseminate standards of performance which market researchers
or 1ndustry clients may specify—or may not specify—as they wish. )
Field interviewers and the like may have an opportunity to be ac-
credited. Educational programs and literature can be 1mplemented to
dlssemmate the best available know-how on the ways this catefrmy:
of work ¢an be performed most effectively and efficiently. The entlro
field of market research stands to benefit from this pr oposed program..

However, before the commitment of time and expense to such an
ambitious program, the client group desires the qualified approval of
the program by the Commission with respect to the documentary basis
of the membership association reflected in the proposed bYliLWS Tlns ,
is the narrow scope of the advisory opinion request. . ;
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Antltr_ust safevruards biilt into the proposed bylaws prowde a ‘reason-
able bams for a qua,llﬁed fzworable adv1sory oplmon o

The bylaws of the Market Research Instltute (Appenduz A) as,
now, revised make a-change, in the Board of Directors “control” over,
the nonprofit organization. Whereas the prior submission of proposed.
bylaws provided for a. Board .of Directors: weighed. in. favor of,
manufacturer-retailer .users of: .market, research .services: {manufac-,
turer-retailers), the revised bylaws provide for: crreater representation.
on.the Board of Directors by the. outside mdustry members (market
research erganizational interests), as.is: the more conventional trade.
assogiation practice. The number of members.of the Board. of. Direc-.
tors. has been reduced from 19 to 11 (Art. IV §4:1) and the: composh
tion of the Board has been: modlﬁed as follows N e

*:1: Board of direc-.! : Board:of direcs
tors under pnor tors under pres-
; .:submission: . :‘ent. subn:ussion :

- ]
T 1D € =
ok Gy bt et G

ﬁgnkmmmcatmﬁm media membebrs
rkeg research company members. .-«
Markg'g Researcliogl‘ra?de ssociation_ ..

Comparable bylaw changes may now be effected by two-thirds of all
active members (Art. X), rather than two-thirds of the manufacturer-
1eta11e1 members. '

We emphasize here the built-in antitrust safeguards of a member-
ship association Board of Directors composed of industry competitors
(malket research companies) as well as customer-users of the indus-
try service and organizations with in-house market research capability
(manufactulers, retailers, advertising agenmes, commumcatlonsv
media) as constituting a composition which is highly favorable in
assessing the antitrust safeguards capable of being built into a trade
association organization. Trade associations presentuw the greater
area of antitrust responsibility are obviously those composed of com-
petitors alone, whose actions could adversely affect customers or sup-
pliers or intertype competition. Here the field survey interests are .
represented on the Board, together with organizations which engage -
in the commerce of market research, or which use the services of the
1ndustrv

A key section of the bylaws (Art. IX) deals toplcally with the
safeguards which must be built into any standards/accreditation pro-
gram of the Institute. These safeguards are designed to reflect the
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most. current - areas of concern expressed. by the Commission through
its formal actions, as well as through informal expression by individual
Commission members and staff. Specifically, the bylaws expressly
prov1de safeguards to ensure that any standards/accredltatlon pro-
gram is voluntary, is nondiscriminatory in its application to members
and nonmembers, involves procedural public notice of proposed stand-
ards, with an opportumty to be heard, provides for reasonable fees
and for prpcedural safeguards with respect to any form of remedial
action for failure to comply, mcludlng the affirmative opportunity for
arbitration. Co R
: -Stand.ards

The proposed standards (Appendix B) remain unchanged from the
prior submission. While these standards reflect the current thinking
on fairness and reasonableness of industry field practices designed.to
ensure truthful results and responsible survey techniques, neverthe-
less these proposed standards. Would not be 1mp1emented inall events
for mdustry comment and response, pursuant to the bylaws (Art
IX §9:1). : : :

The program in its present form raises fundamental questlons about
the realistic availability of the advisory opinion procedure to proposed
business conduct which includes the following considerations:

(a) generally comparable business conduct was the subject of a

favorable, albeit qualified, Advisory Opinion No. 150;

(b) the underlying documents upon which a favorable advisory
opinion is based in themselves contain the built-in limitations on busi-
ness behavior which the Commission itself has espoused in its response
to the American National Standards Institute, and through staff
speeches and papers;

(¢) any advisory opinion is hmlted by the nature of the proposal
itself. The Commission need assume only that the program would be
implemented and carried out as it is proposed

(d) if the Commission refuses to give a favorable, though qumhﬁed
advisory opinion on this program which, as presented, contains ne
antitrust defects or areas of antitrust vulnerability, then the advisory
opinion program is illusory to the extent that, realistically, it is simply
not available in the category of business conduct here in issue. '

The issue, therefore, is whether the Commission is now willing,
in light of the knowledge which it has accumulated involving trede
association standards and accreditation to grant a qualified favorable
advisory opinion confined to the program as presented, with built-in
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antitrust safeguards reflecting current knowledge of standards and
accreditation. We submit the answer should be in the aﬁirmatlve and
an-action to this effect i 1s sohclted

Respectfully, _ :
ARENT, Fox, Kintner, PLoTKIN. & Kamn,
By /S/ Earu W. KINTNDR.
- By /S/ JACK L. Lape..
By /S/ RUTH P. ROLAND.

Attomeys for @ M am(,faotw'ers M m"ketmg Research Group
composed of :

Beech-Nut, Ine. ' - Miles Léboratories, Inc. * -
Carter Products, Inc. "~ Mobil Oil Corporation
Chesebrough-Pond’s Inc. -~ Noxell Corporation -

Coca Cola Company,U.S.A. - Sears Roebuck & Company, Inc.
Johnson & Johnson : Scott Paper Company

S.-C. Johnson & Son; Inc. - Warner- Lamfiert Pharmaceublcal
Kraft Foods Corporation: - ~ Co. oo S
Thomas J. Lipton Inc. Xerox Corporation

The Mennen Company ' :

APPENDIX A
BYLAWS OF MARKET RESEARCH INSTITUTE

ARTICLE I. CORPORATION, OFFICES
1:1 - The name of the corporation is MARKET RESEARCH INSTITUTE, and is a non-
profit membership corporation.
1:2 The corporate offices of the Institute shall be established in such city or
cities of the United States and elsewhere as the Board of Directors may from
time to time determine.

ARTICLE II. PURPOSES AND OBJECTIVES .

2:1 "The purposes and objectives are: to foster, develop and encourage the
development of reliable and professionally responsible consumer market research
data and information through educational programs, guidelines, standards and
criteria, publications and related activities, which will serve to foster and im-
prove the quality and service of market research in the United States.

ARTICLE IIT. MEMBERSIIP

3:1 Active Membership. Business organizations including corporations, firms,
or partnerships, engaged in (a) consumer goods or services manufacturing, sup-
ply or retailing activities, (b) market research organizations, (c¢) advertising
agencies, (d) communications media, having a business interest in consumer
market research are eligible for actlve membership in the applicable category
(a)-(d) set forth above.
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3:2 Associate Membership, Corporations, organizations, firms and individuals

which, though not engaged in-consumer market research; are nevertheless inter-
ested in consumer survey-educationk and training, shall be eligible for associate
membership. This shall include entities and persons in federal, state or local
governmment, public opinion resear.chzorgani,zations and . university level schools
and personnel thereof. -
. 3:3 Active Member. Representatives. Wach active memher shall de51gnate a
person to be known as the active member representative who shall represent such
active member in the affairs of the Institute. An active member representative
shall be an official or employee of the active member and such designation shall
remain in effect unless revoked by the active member or unless. the actlve member
is more than 90 days in arrears on membership dues.

.3:4 Voting: Each active. member- representative. in good standmg shall, be
entitled to. one vote in .the affairs. of the Institute as provided by these bylaws.
Associate members are entitled to the same rights and privileges as active mem-
bers, except for the right to vote.

3:5 Membership Obligations. Any party accepting membership in the Institute
shall be deemed by doing so to have agreed to be bound by the bylaws and shall
not represent compliance with Institute standards or accredltatlon unless thxs
isa fact

ARTICLE IV. BOARD OF DIRECTORS

4:1 Members. The Board of Directors shall be eleven. in number compbsed_ of
active member representatives in good standing elected from the following active
membership categories by the active members of each respective category:

Category: : ‘Number
Manufacturer-retailers . .
Advertising agencies__ . ______
Communieations media - .. ___________
Market research organizations._ . __________ _________ ________

CU ot pd G0

In addition, the Market Research Trade Association shall have the right to
appoint one representative to the Board of Directors, which representative shall
have the same rights and privileges as all other directors including the right te
vote. In the event that such representative is not appointed following reasonable
notice, the Board of Directors shall select a person employed as a supervisor of
market research interviewers in lieu thereof and with the same rights and
privileges.

4:2  Hlection and. Term. The term of office for Dl'ectors representmg active
members in good standing shall be three years, until a successor is elected, except
that during the initial election one manufacturer-retailer active member repre-
sentative shall be elected, respectively for a term of one, two and three years
and one market research organization active member representative shall be
elected for a term of one year, two such members for two years and two such
members for three years. No active member shall be represented on the Board of
Directors for more than two consecutive terms.

4:3 Meetings. Meetings of the Board of Directors shall be held at least an-
nually, at a time and place designated by the Board of Directors. Special meet-
ings of the Board of Directors may be called by the Executive Secretary or by
any three members of the Board.
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4:4 Notice. Notice of the time, place and agenda of meetings of the Board of
Directors shall be mailed to each Director at least 15 ddys in advance of the
meeting date, except that by consent of a: majority of the Dlrectors for good
cause, special meetings may be held without 15 days notice.

4:5° Quorum, Conduct’ of Business. A quorum for the transaction of businéss
shall be a majority of the Directors in office actually present at the meeting of
the Board of Directors. There shall be no proxy votes at a Board of Directors
meeting. In periods between meetings; the Board of Dlrectors may take action
pursuant to a mail referendum of all Directors.

4:6  Interim Vacancies. If the active member representative resigns, dies or
otherwise. withdraws from the Board of Directors following election thereto,
then the active member so represented shall have the power to deswnate a suc-
cessor active member to complete the unexpired term. If the actlve Inember
50 represented ceases to be in good ‘standing, then that active member representa-
tive:shall no longer be entitled to serve the remainder of the term. In' such event,
a vacancy ‘shall arise which may be filled by thie Board of Directors by an active
member representative in the same category, sub]ect however to ratlﬁeatmn by
the active members in that category at the next electlon

ARTICLE V. CONVENTIONS

5:1 Annual Confuentums The Board of Directors shall set the tlme and place
of an annual convention and provide timely notice to the membership thereof.
At the annual convention, the members shall be provided an annual report of
the activities and financial position of the Institute.

5:2 Convention Voting. At the annual ccmyentwn, the active members in good
standing shall be provided the opportumtv to elect members of the Board of
Directors, as provided herein. Bach such active member shall be entitled to one
vote through its designated active member representative. A

5:3 Nominations. Prior to the annual convention the Board of Directors shail
appoint a Nominating Committee of five persons, three from the Beard.of Direc-
tors, each in a different active member category, and two from the active mem-
bership not represented on the Board of Directors. The Nominating Committee
shall select nominees for the Board of Directors pursuant to the bylaws and shall
notify membership of its selection at least 60 davs in advance of the annual
convention.

For the first convention, this provision is suspended and the incorporators shall
appoint a Nominating Committee generally consistent with the spirit and pur-
pose of these bylaws which Nominating Committee shall select nominees for
members of the initial Board of Directors.

5:4 Additional Nominees. Fifteen percent (15%) of the active members in each
category shall, by petition, be entitled to have additional nominees for the Board
of Directors placed on the ballot for vote at the annual convention, provided,
however, that such petition must be presented to the Institute at least 10 days in
adva nee of the annual convention.

5:5 Except as provided by these bylaws, the procedures for conduct of the
business at the annual convention shall be in accordance with Roberts’ Rules
of Order, latest revision.

ARTICLE VI. MANAGEMENT .
6:1 The responsibility and authority for management of the Institute shall
vest with the Board of Directors.
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6:2 . The Board of Directors. may select an Executlve Secretary wha shall
‘be responsible to the Board of Directors for the staff operations of the Institute.
‘The terms and conditions of such employment shall be determined by the Board
of Directors.

ARTICLE VII. MEMBERSHIP DUES AND STANDING

7:1  The Board of Directors shall have the power to set the annual or special
dues for the membership, and the terms for loss of good standing for faupre
to pay membership dues. - )

ARTICLE VIIL. PUBLICATIO‘\TS, EDUCATIDNAL PROGRAMS

8:1 The Institute may pubhsh penodlcals, literature and educatwnal mate-
rials relating to the Institute and market research affairs in the manner and
form prescribed by the Board of Directors. :

8:2 The Institute may arrange and conduct educational programs, séminars
and workshops on market research affairs.in the: manner and form prescrlbed
by the Beard of Directors. : s

ARTICLE IX. STANDARDS, ACCREDITATION

9:1. The institute shall have the power to develop, establish, and.impleient

reasonable standards and. accreditation procedures relating to consumer market
survey and research practices and procedures subject to the following conditions
and limitations:

(a) Prior to implementing any proposed standards or accre(htatlon proce-
dures there shall be provided reagotiable pubhc notice of proposals with respeet )
thereto and an opportunity for interested persons to present their views.

(b) Standards and accreditation shall be voluntary, nondiscriminatory, avail-
able to nonmembers as well as members, and no charges or fees incurred thereby
shall operate unreasonably to foreclose the opportunity of interested parties,
otherwise qualified, to secure the benefits thereof.

(¢) Standards shall be kept current and adequately upvmded to allow for
industry and scientific advances and innovation.

(d) Andit programs aimed at fostering and wonitoring compliance with
standards and accreditation shall be fair, reasonable and nondiscriminatory.

(e) Prior to any warning, suspension, deaccreditation or other action for
failure to abide by standards, the party so charged shall be given a statement
of the grounds for such action, together with an opportunity to be heard. Any
action taken by the Institute with respect thereto shall include a notification of
the party of the basis and reasons therefor. At the option of the party so charged
the party shall be afforded a reasonable opportunity to have the merits of the
charge adjudicated by compulsory arbitration by the American Arbitration As-
sociation in accordance with the rules thereof.

9:2 The Board of Directors shall have the power to delegate to a Standards
and Acereditations Committee the implementation of this program on terms
and conditions consistent with the bylaws hereof.

ARTICLE X. AMENDMENTS

10:1 These bylaws may be amended by the following procedures:

(a) By a vote of two-thirds of the Board of Directors provided, however, that
such amendment shall thereafter be subject to ratification by two-thirds vote of
the active membership at the next annual convention, the membership to be pro-
vided 30 days advance notice of such amendment to be ratified.
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(b) Upon petition by 159 of the activé ﬁlembership received by the Institute at

-teast 60 days in advance of the annual convention, a proposed bylaw-amendment

shall be publicized to the membership at:least 30 days in advance of the annual
convention and enacted by two-thirds vote of the active membershlp

APPENDIX B

PROPOSED " MARKETING RESEARCH INSTITUTE MINIMUM STANDARDS DEFINITIONS

Oiient

A manufacturer, advertising agency, publisher, broadcaster, retailer, etc., who
contracts with outside independent companies to conduct some or all phases of
individual market research studies.

Research Company .

-An independent company that contracts with clients for the performance of
some or all phases of individual market research studies, including the sub-
contracting of specific study phases.

Field Supervisor

Independent firms or individuals usually working in only single metropolitan
areas to whom Research Companies and/or-clients may sub-contract the execu-
tion of the data collection activities for individual studies. :

I nterviewer

Independent sub-contractors and/or employees of supervisors who collect raw
data from respondents through personal, telephone or mail interviews.

Verification, Vealidation
The procedure for determining the accuracy of field interviews.

Coding

The procedure for evaluating the strength or weakness of the response of a
person interviewed.

Audit .

The procedure for evaluating a completed market research project to deter-
mine compliance with agreed standards, specifications and 1)1ocedures

1. Market Research Study Specification Stendards

A. All of the objectives of 2 market research study should be clearly and care-
fully spelled out in writing at the outset or confirmed in writing.

B. All of the desired information requirements to be included in the question-
naire should be clearly and carefully spelled out in writing at the outset or
confirmed in writing.

C. In carrying out A and B above, the following details of the type of sample
to be utilized and its content should be indicated by the client :

Specific sample selection procedure to be employed. )

Any special or unusual requirements for selection of specific respondents.

The universe of respondents to be interviewed and tbhe specific subgroups with
the desired number of interviews of each group.

The specific maximum number of callbacks to be utilized.

Anticipated incidence rates for both the total universe and specific subgroups.

The specific cities or areas to be included and the number of interviews in each,
as well as a precise definition of the specific areas to be covered.
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- D. The detalls of the methodology to be employed, including the method of
interview on each phase of the study and the number of phases to be condueted
should be specified.

E. The probable length of the questionnaire and the approxxmate number of
open-ended questxons should be specified. )

F. Flnal questmnnalre should be approved by the chent 7

G. Specxﬁcatlons for pre-test should be spelled out and include the followmo'-

Number

Where conducted

When conducted .

‘With whom conducted

How conducted

How to be reported

H. Any unusual lnterﬂewer brleﬁnv reqmrements should be specxﬁed

I. Any unusual validation requirements should be specified.

J. Any unusual tabulation specifications and statistical' routines should be
specxﬁed : :

K. The specific type of report format should be mdlcated

L. The cost of the study and the schedule of payment should be. spe(nﬁed

M. The desired timetable for scheduling and, reporting of the study should.be
agreed:-upon .including an indication of the -necessity for a written or verbal
presentation.

N. Any subsequent changes in any of the spemﬁcatwns should be provided in
written form. .

2. Project Achnowledgmenf i

A written acknowledgment to proceed with the project should be prowdod'
to the research company. :

3. Written Instructions For The Field Supervisor

A. Written instructions should be furnished tc the Field Supervisor and a
copy furnished to the client.

B. These instructions should contain, at a minimum, the name, number, and
purpose of the study: sample specifications; quotas, verification requirements,
editing requirements, schedule for return of completed questionnaires, emergency
contacts; and description of allowable expenses.

C. Supervisor should not be informed of client’s identity unless specifically -
authorized by the client.

4. Written Instructions For The Interviewer

A. Written instructions should be furnished to the Interviewer and a copy
of these furnished to the client.

B. These instructions should contain, at a minimum, the name, number, and
purpose of the study; sample specifications; quotas; explanation of the question-
naire and its handling (including probing instructions where necessary) ; time
schedules and delivery requirements for completed questionnaires; and
responsibilities to the Field Supervisor.

5. Recruiting Field Supervisors

In recruiting Field Supervisors, preference should be given to those subscribing
to the applicable M.R.1. standards.

6. Distribution of Material

The client should allow the Research Company a reasonable length of time in
planning so as to allow efficient distribution of materials, and the Research
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Company, in turn, should allow a reasonable length of time for dlstrlbutmn
to the field.

7. Selection of Interviewers :

- In the selection of Interviewers, preference should be g1ven ‘to’ those who have
been certified as meeting applicable M.R.I standards Substitutes’ should be
briefed on M.R.I. standalds ~and they should agree to these standards by
signature.

8. Interviewer Briefing Sessions

Interviewer briefing sessions must be held unless otherwise 'speciﬁed by the
client of the Research Company. A report of these briefing sessmns should be
fulmshed to the Research Company and should include dates tlmes names of
interviewers in attendance, name of instructor, and whether conducted by tele-
phone or in person. All interviewers must be pmperly br1efed

9. Interviewing Standards: -

A. Disclosures of' the client’s ‘name by the 1nterv1ewer in ordér to gain
respondent - cooperation or for any other reason is strietly prohlblted unless
specifically authorized by the client.

B. The amount of time- reqmred for the 1nterv1ew should not be mxsrepresented
to the réspondent, : : :

*C.. Strict adhererice to the Qample design is requlred

" D. ‘Questionhaires should be read as written and in the order in Whlch ques-
tlous are listed.

- B. The entire questionnaire should be completed with the respondent.” No
mcomplete questionnaire enhould be submitted without explanatlon nor should
it be counted in the quota.

. Completed questionnaires should be returned on scliedule.

G No interviews should be conducted with acquaintances, friends; neighbors,
relatives, or anyone interviewed by the same interviewer in the past six months.

10. Return of M aterial :

A. First day questionnaires should be forwarded to the Researéh Company
by the fastest means within 24 hours.

"B. The balance of the questionnaires should be returned on an-agreed upon
schedule that will peruiit timely validations.

11. Validation Standards :

o A. Verification certificates supplied by M.R.I. or embodying M.R. I «mde ines
should be used. :

B. Validation should be conducted by phone or in person. :
€. Validation should be conducted only once with any Dal‘tl(’uldl respondent,
and a notation made on the verification certificate.

D. A positive attitude should be used in validating.

I Validating calls will not be made prior to 9 A.M. local time nor later than
9:30 P.M. local time on weekdays and Saturdays and Sundays. Sunday validat-
ing ( Tls are not to be made prior to 11 A M.

A minimum of 15¢% of each interviewer's work randomly seiected over the
active study period should be completely validated. A greater proportion of vali-
dating should be done wherever substantial discrepancies are found. A greater
proportion will nsually have to be attempted in order to achieve this percentage.

G. The specific responsibility for validation is to be agreed upon in writing
between the client and Research Company.
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. 12. Editing Standards : S o

A. Edmnv should be a separate functlon from codm it_is desirable but not.
essential to utilize different personnel than'in codmg
. B. The superylson should check. questlonnaires for completeness. Chent proee-
peryisor is m mlsemg

naires and then sort by cxty and inter vxewer A L mcomplete or speclal Sltllatl()n
questionnaires should be kept in a sepa a‘ dec1smn 2 to how to
handle them as soon as possible. .. .
.D. Screemng question(s) should_be checked foxp_ proper quahﬁcatxon
E ALl ‘questionnaires should be checked for completeness, cons| S

legiblhty. S e . o
F. Bdifing instructions for ch fstudy, should,be . reviewled.by,.the. pe_rson
responsible for the study. =~ ..

G. Ed1 gvshquld be done in 2 dllferent colored. penc1lrt an those already used

oA codes to be ut111zed in a study should be approved by the cod ng super-_
visor and the person in the Resealch Oompany x'espomsmle for the v and/or -
the client, if he so desires. =~ :

D. A’ coding supervisor should be assigned to each p1o_1ect .

E. The code should be typed and explained to the coders. The coders should be
g,wen coples of all eXhlblt cards and other visual aids used in the prOJect All
rotations or other varlatlons of the questxonnalre should be completely ewrpl‘uned .

F. Batch oF control slips should be assigned to batches of questlonnaxree ’l‘he.
batch sheets should have the question numbers listed and a place. for the coder’s
initials and the check coder’s initialg next to each questxon

G. The project should be organized so that certain coders only code certaln
questions or sections of the questionnaire.

H. The" codmg supervisor should -have the responsﬂnhty of anqwermg all the
questions which arise ‘during coding. COdEIS should be encouraged to. ask . ques-
tions when they are in doubt of the meanmg of an answer or the way an answer
should be coded. v

I. Any changes or additions to the code must be communicated to all codels at
once.

J. The code building and coding funetions should be performed by. people who .
have been properly trained in these endeavors.

K. 25% of all coding should be checked. before work is tabulated

L. A new coder should have 1009, of her work checked. :

M. Check coding should be done by simply recoding the questions r111(1 eompar
ing the coder’s work with the check coder’s work.

N. Ifa coder has made consxstent errors, 100% of the coder ] WOll\ should be
check coded.” i

0. The check coder should put her initials next to the coder’s mmals on the
batch slip.
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P. A 59 error in codmg in each 1nd1v1dual questwn by an 1nd1v1dual coder
shiould be the maximum allowable error '
14, Keypunchmg/(}’ard C’lermmg o o : T
ALA mlmmum 'of 259 ‘of all cards should bé key venﬁed 100% A record
should be kept of the number and’ type of errors found when venfymg the cards
B Keypunch operators should be experxenced m workmg Wlth marketmv
research data, or properly tramed it that ﬁeld ' .
C Checks should be made to rlt‘y that
" a.’ Singlé columis have single punches o
b. Sklp patterns have been followed eorrectly o

questlonnalre “shiould be referred to for correctxons
15 Tabulatmg Standards

Specxﬁc mstruc
provided. '

C. If the tabulatmg lS to be done usmg a card sorter, the followmg checks
should be’ made : :

‘ Chécks sliould’be made on cards as they are sorted )

All hand calculations such as adding, subtracting, percentaglng, should be
doubled checked.

A1l typed tables are to be double checked for typographlcal errors.

‘D, If tabulatmg is to be done by a computer, program errors can be checked
by taking a minimum sample of 159 of the cards, and comparmg answers agamst
the total sample for each question.

16. Data Storage Standards

A. The I.B.M. cards and/or tapes should be stored for a minimum of one year
The minimum for questionnaire storage should be 6 months. )

At the end of the stated length of time, the Research Company should alelt
the client to the fact that the data will be destroyed unless the chent elects to
store the data himself, or pay the storage charge. ;

B. The Field File at the Reésearch Company should include the followmg
forms:

-a. Contact Sheet

b. Briefing Session Form
. Check-in Sheet
. Interviewer Field Validation
. Validation Questionnaire or Certificate
. Interviewer Field Instructions
. Supervisor Instructions
. Sampling Instructions

Any' Reports to M.R.I. on certified Interviewer’s and/or certlﬁed Super-
visor’s noncomphance w1th standards

:4:‘0@ o 2ae
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C. The Coding TFile at the Research Company should include the following

forms :

. Coding Record Sheet

. Control Batch Coding Sheet

. Sampled responses used to build codes

. Allcodes .

“Other Mentions” list

. All correspondence with the Tabulating Company
. Editing Instructions -

. Master Questionnaire

Key Punch Control Sheets

j. Cleaning Record (Computer) Sheet

17. Reporting Standards

In those cases where the Research Company supphes analysis and report writ-
ing services, a copy of the tabulations will also be supplied.

18. Payments

A. Payments for satisfactory work should not be delayed beyond two weeks
from completion of the job or receipt of the invoice.

B. Payment to intreviewers should be on an hourly basis rather than on a
per mterv1ew basis.

19. Audztmg Standards

A. The auditor should be a disinterested party with no financial relation-
ships with the parties to the market research project being audited.

B. If the audit is not pursuant to an M.R.I. field investigation, the auditor
should be compensated solely by the party requesting the audit, unless other
arrangements are made in writing and disclosed to the other party to the
transaction. )

C. The auditor should maintain the details of the project being audited in
confidence and disclose the results of his audit solely to the party requesting
the audit unless the requesting party directs otherwise, or unless the audit is
pursuant to an M.R.1. field investigation. '

D. The auditor will review the documents relating to the market research
project to determine conformance with the above M.R.I. standards, or such
other standards as may have been specified by the client, as applicable, and
shall prepare a written report of his findings.

E. If the services of an M.R.I. auditor are requested by a person or organiza-
tion, the M.R.I. auditor will conduct an audit only in situations where the client
has specified M.R.IL. standards, to determine compliance therewith.

ol - B o BT =R O~
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Siding material, residential . ... ...\ : R ... 275,703
“Springwell Chn‘opractlc, mattress ... ... e e L 124
Stereoequipment ... .. ... ... ... ... .. @ et e e 86
Subscriptions, magazines . . .. .. ... e e ..., ... .98,218
Sugar, nutritional claims . .. .. .. - 131 7’11 724
Swimmingpools ..............0itiei..n '. ee+s....59
Tax services . . . . ... ..... e . . 231,308,906
Televisionsets . ............ e e e e .86
Tires . ..... e e S 398
“Un-burn,”” nonpreseription product . ... .......... .. e ...23
“Vivarin,” pharmaceutical preparation . ............... ... 238
Wearingapparel . .. ....:........ e e DI . ....153
Wood products, manufacturing facilities and I )
forestreserves . .. ... ............ e e e, 984
Wool fabric . ............. e e e 734



* DECISIONS AND ORDERS . . .

Acquiring 'corporate stock or assets: . ., ..
- Clayton Act, Sec. 7 +. . ...
. Federal Trade Commission Act, Sec 5 -
Addltlonal charges unmentioned, advert;smg falsely and
-~ misrepresenting e e
Advertising allowances and materlal e e s
Advertising and promotional expenses dlscnmmatmg in prlce through
. See:Discriminating in price. el i N
Advertxsmg falsely or misleadingly:, . .
‘- Business status, advantages or connectlons —
Connections or arrangements with others ..
Contracts and obligations .. e

B “j.v._,‘,Forelgn branches operatlons, etc e e
Gt Government connection’; ., il 4 Wl . i E
: Manufacturet RSO CE: e e ie e ee e b
Nature S P P P PP
5 Personnel orstaff P SO0 U P S
:+.« - Producer status of dealer or seller }
:~+ Qualifications and abilities . . .. . . ... . e s aan :
:Services . . ... ... e i h eieieie e e e e Tl 231
Stock, product orservice . .. ... .. ... O PR der
Unique or special status or advantages e e e e ee e leai
Comparatlve dataormerits . . ... ... ..o e ey
Composition of goods — : . ‘
Federal Trade Commission Act A 921
Textile Fiber Products Identification Act . . . . ... 389 734 911 945
Connection of others withgoods . .. ... ... e e e e e e . ... 2 880
~Content . . .......... e e e e e e e e e e e e e 238 246
_ Dealer or seller assistance . . . . .. ... ... ... e e ... 819
Earningsandprofits . . . . ... .. ... . o .870, 551, 661, 819
‘Endorsements, approval and testlmonlals e e eeiee e e e 124,.830
~Free goods or services . . . .. .. ... e e e 74 86 218 703 738, 836
Governmental approval, actlon connection or standards . . .. ... . 5, 296
Guarantees . . . ... . .o oo coe .. . 231, 587, 596, 608, 703, 793, 906
Knowingly by advertlsmg agent ........................ "5
Limited offers or supply ............. .. . 315, 703 945

Nature of product orsetvice .- 74 169 238 267 398 539 587,911, 921

: Covermg practices and 'ﬁlatteﬁ mvolved in Cbmmxssxon orders. For index of
commodities, see Table. of Commodities. References to matters involved in vacatmg or
dismissing orders are indicated by jtalics. :

 +.1091
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Old as being new D P - : 1« 12 Y 4
Operation ............ .. 0. ieueioleeunnnna... 551
v Pfe'miumsandprizes e e e it e et a et e . 551,703,738
Pnces 21'8'255‘
- Additional. charges unmentioned . . . vaiveieae s e e e .. 661
CBait L e e e e e e W 793
Comparative B T T L R T AP P 567,945-

~ Cost, expense reimbursing,. . . ...ovvvv i, L DL L 2 661, 819

' Demonstration reductions. .. ... . ... . b i e S e ey e e as e BOG
Discount savings . . . . .. ,;,._ SV e e T SV e i 86, 815

Exaggerated as regular and customary . . . ... 19‘ ’74 567,596, 945
" Percentagesavings . . . ... ... ... iidu T e e ok 315, 819 945.

Retail as cost, wholesale, dlscounted R R N il o889
Sales below cost ...........viw il U GG el . o L 389
Savings and dlscounts subsndlzed‘.-.. e e e e e .. 0. 19

Terms and conditions -............. .. 86 104 ‘141, 145 182,188,267,
275, 288, 296, 315, 359, 567, 596, 661, 678,.779, 793,:891; 895, 906

- +*. Usual as reduced, speclal. Cete e erar e - 195 2465 275, 315 567 785 793
i PHZECONLERS o o vvevaias vovraiararer e ar e ans -
: 'Qualitlw of product-or service -. .. .-.- :
Anti-freeze ... .ovivacaaiamaeaeaes SO PO
Durability or permanence .. ... . .c.ouo, o3 b 0L
" Firé-extinguishing or fire-resistant - -
Medicinal, therapeutlc healthful B e e e e e 23, 124, 793
Nutritive-. . ... .. oo v oL O 352, 921
Preveéntive or protective . . . ... ... e e e e e e e e 370, 745
‘Reducing, non-fattening, low-calorie . . . ... .. .. 711,724, 785, 793
Quality of product-orservice . .............. 169 315, 398, 579
Quantity instock ... ... ... C e e e e e e e e e e e . 596
Refunds, repairs and replacements . .. .. ... e e e e e et e e e 906
Results ..... ... e e e e e e e e e e e e aTe e e e e e e e e 785
Safety of product . ..... ... e e eTe e eTeTe e e e e e e e e 5, 398, 745
Scientifi¢ or other relevant facts . . ... ... 661 711, 724, 745,793, 921
‘Services . .. ... et e e i e 370, 785
Sourceororigin . . ... ... .. ..., e e e e e e e e e 793
Special or limited offers . .......... et .... 185
Standards; specifications, orsource .. . ... . ... ... . ee i e e e . b
Statutory requirements: e
Fur Products Labeling Act v v v v vviiie v oo e o v v a e ee .. 814
Textile Fiber Products Identification Act . . . . 315, 389, 734, 810, 911
Truth in Lending Act ... .. v e dee e e e 141,145, 182 188, 255,
. 275, 288, 296, 315, 359 567 596, 661, 678, 779, 793 891, 895
Terms and conditions . .. .:.... N 74 255, 738, 819:
Tests and investigations . . . . .. ... ... 0. v e, 5,679
Tests, scientific . ..... e et e e e e e e e e e 23
Trademark registration OLUSE . . v v v v v v vve v v v s e e ee e 945
Unique nature or advantages ........ . 238 352, 711 724, 745,793

7 1 - 661
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~ Page
Advertising for servmes and facnlmes dlscnmmatmg in prlce through S
See Discriminating in price. o
Aiding, assisting and abetting unfair or unlawful act or practlce ...... 539
Bait prices, advertising falsely and mlsrepresentmg .............. 793
Business methods, "pohcxes and practlces advertlsmg falsely and
misrepresenting . . . .. ... .0 e 0 e e L ST e e .. 231
le Service Commission, advertising faISely connection with . . . .. T 296
‘ Clalmmg or using endorsements or testlmomals falsely or - o
'mxsleadmgly.'..;....‘ ................. V.. .... 832
Clayton Act:’ o o S R o '
_Sec. 2 — Discriminating in price = °
~ Sec. 2(a) — Charges and price differentials © ... ...........83
. Sec. 7~ Acquitifig corporate Stockorassets .. i . L oL ... . 481,984

Collectmg, assembling, fuinishing or utxhzmg consumief report» ... 381,938
Combxmng or conspiring to enforce or btmg about resale prlce o
MAGEENANCE . v v v v s s s it e e e i .. 819
Comparative data or meits, é&vei'ti‘sihg falsely or misrepresenting . . 579, 921
Comparatlve prices, advertising falsély or mlsrepresentmg ’ .. L 246, 567, 945
Competltxve contests and awards, offering unfair, improper and ' L

deceptxve inducéments to purchase ordeal ., .o . ......... 708,738

Conipetitors’ prodicts, advertising falsely © © . .. 1.0 .. L. ... ...879
' Concealing, obliterating or removing law reqmred and informative .

_ marking, téxtile fiber products tags or identification . . . ... .. 389, 911
Confidentiality, collecting consumer reports . . . . .« .+« ..« .. 381, 938
Connections and arrangements with others ) i

misrepresenting . . . .. ... 0. 74, 93, 267, 296, 830, 836
Content, advertising falsely or misrepresenting . . . ... .. .. 238, 246, 921
Contracts and obligations, advertising falsely ................. 906
Contracts restricting products . . . .« .t e 618
Cost, expense reimbursing or advertising, advertising falsely .. ... 661, 819
Cutting off access to customers or market . . ... .. ... ... .. 618, 793
Dealer cr seller assistance . . .. .. ... e e e e e [P 661, 819
Dealing on exclusive and tying basis . . . . .. ... ..o oL 618
Deductions in price, offeringunfair .. .. ... ... .. .. e 359, 476

Delinguent debt collection, threatening suits not in good faith . . 93, 296, 836
Demand or business opportumtxes securmg agents by )

misrepresentation . .. ... Ll .. 661
Demonstration reductions, advertising falsely . . .. .. ... ... ... 596
Discount savings, advertising falsely . . .. ... ... .. ... ... 86, 315
Discriminating in price, charges and price differentials . ...........83

Dismissal Orders:
Order dismissing cornplaint against 4 Néw York City manufacturer
of a nonprescription product recommended for use on minor
burns and sunbum L. L L LT T e e e e .. 23
Order dismissing complaint, as to two resp(‘)hd‘ents, charging
violation of Sec. 2(c) of the Clayton Act, as amended . . . . . L. . 201
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Page
Order dismissing. complamt alleging violation of Sec. 7 of the
Clayton Act, as amended, because of the msufflcxent ev1dence '
. to support finding of violation . ... ............. Lo... 481
Doctors and medical profession, clalmmg or usmg endorsements ) A
or testlmomals falsely or misleadingly ............ e e 124
Durability or permanence, advertising falsely ............. . ... 703
Earnmgs and proflts advertlsmg falsely and ’ o o .
misrepresenting . . . o ..t e e e . .. 370, 551, 661, 819
-Offering unfair mducements to purchase ordeal ........ .. 661,819
Securmg agents or representatives by misrepresentation . ........ 819
Endorsements, approval and testimonials, advertising falsely
-and misrepresenting . . . . ... e ee e e e e e e e e e 124, 830
Enforce or brmg about resale prlce mamtenance combmmg or
consplrlngto:;;;: ...................... eee ... 819
Enforcing dealmgs or payments wrongfully e e e e e e .. 618
Exaggeratedasregular and customary ..... ' 19, 74, 93, 246, 5617, 596 945
Exclusive temtory, securing agents or representatwes by ’ .
mlsrepresentatlon N P S 3 X |

 Fair Credit Reporting Act: -

-Collecting, assembling, furmshmg or utlllzmg consumer reports :381,'938

Statutory requu:ements .......... e e e e e ... 381,938
Federal Trade Commission Act: ' o -
Sec. 5 — ’ _
Acquiring corporate stock orassets . . . .. ... .ai ... 984
Claiming or using endorsements or testimonials falsely or
misleadingly « « . . v v v et e e e e e e 124, 830
'Dealing on exclusive and tying basis . . .. ... .. e e e e e e e 618
Furnishing means and instrumentalities,etc. . . .. .. ... ... ... 74 .
Invoicing productsfalsely . ... ... ... .. ... ... ..... 174
Manufacture or preparation . . . . . .. .. ... oo 1
Securing orders by deception . . . ... ... ... oL 836
Securing signatures wrongfully . .. .............. 93, 218, 785
Shipping for payment demand, goods in excess of or without
03 s L7 < e e e e e e 836
Using deceptive techniques in advertising . . . . ... ... ... ... 785
Fire-extinguishing or fire-resistant, advertising falsely . ... ... ... .. 156
Flammable Fabrics Act .. ............... 1,12,15,134, 137,149,

153, 161, 165, 179, 193, 197, 263, 292, 329, 340, 344, 348, 385,
544, 548, 563, 593, 611, 767, 771, 826, 901, 918, 931, 934, 1017

Forcing goods, cutting off access to customers or market . . . . . e e . 618
Foreign branches, operation, advertlsmg falsely ............... 793
Free goodsorservices . ... ....%..... 74, 86, 93, 218, 703, 738, 836
-Fur Products Labeling Act:

- Advertisingfalsely . . . . ... .. ... oL, 810, 814
Composition of product ... 174, 259, 336, 559, 615, 730, 810, 814, 927
Guaranties, furnishing false . ... ........ ... e e e e, 810, 814
Invoicing productsfalsely . . .. ... ... ... .......... 68, 130,

174, 259, 336, 559, 615, 730, 810, 814, 927



