Dissenting Statement

IN THE MATTER OF
ITT CONTINENTAL BAKING COMPANY, INC.,, ET AL.

Doclket 8860. Interlocutory Order, Feb. 16, 1973.

Order denying the motion of Consumers Federation of America, Consumers
Union of the United States, Inc., and Federation of Homemakers, Inc.,
for permission to intervene, but granting the movants permission to
file an amicus brief not to exceed 90 typewritten pages and to partici-
pate in the oral argument before the Commission.

DISSENTING STATEMENT

By JoNES, Commissioner:

The Commission’s refusal to grant intervention to the three
principle consumer organizations in the United States is directly
contrary to established case law respecting the right of the public
" to intervene in administrative proceedings. It is also directly
contrary to the Commission’s own prior decisions in which it has
laid down the standards under which it would, in the exercise of its
discretion, permit intervention in its proceedings.

By its refusal to permit this intervention the Commission seems
to be taking the position that its orders can have the potential of
injuring the respondents affected but that these same orders, or its
failure to issue an order, cannot injure or adversely affect those
members of the public whose interests they are intended to protect.
This I submit is wrong as a matter of law. It most certainly is
wrong as a matter of fact. It is unwise and shortsighted as a
matter of effective administrative agency policy. It is arbitrary and
discriminatory in terms of the Commission’s own practice with
respect to intervention requests handled in the exercise of its
discretion.

It is perhaps significant that the Commission, in denying this
petition for intervention, has seen fit to write only a skeletal
opinion which fails to come to grips with the legal and policy
issues involved in this petition. Perhaps its failure to do so stems
from its recognition of the difficulties it would confront in seeking
to justify its decision in the instant case given the state of the law
and its own prior actions.

In its opinion in Firestone, the Commission granted the inter-
venors SOUP a limited right to intervene directly in the adjudica-
tive proceedings for the purpose of presenting evidence and
arguments on the single issue of the adequacy of the relief to be
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entered in the case.! In granting the intervention, the Commission
noted that SOUP had demonstrated ‘“good cause” to justify
allowance of the intervention because it had raised the issue of the
necessity for affirmative disclosure relief in a case involving a
“public safety danger” for which such relief might be considered
“especially appropriate.” The Commission also noted that “this
issue and this type of case” was high on its own list of priorities
and that SOUP’s intervention might ‘“contribute to a fuller
appreciation of the need for stronger remedies generally in
Commission cases.” Finally, the Commission noted that the
requested intervention, besides being sought in a particularly
appropriate case, would not in its judgment “unduly lengthen or
complicate the case,” nor “prejudice the rights of the respondent.”

The circumstances surrounding the instant intervention are in
. all respects identical to the SOUP request and indeed in several
respects present an even more compelling “good cause” for
granting the intervenor’s motion.

In Firestone, the intervenors were a private non-profit corpora-
tion whose members were composed of George Washington law
students whose efforts to fight for the public interests the
Commission applauded as serving the identical interests served-by
the Commission.? The SOUP intervenors noted that its members
were all consumers, affected by deceptive advertising and directly
affected by the “risks of personal and property damage due to
drivers who believe the tires (made by respondents) are safer than
they in fact are.” One SOUP member was asserted to have seen the
particular Firestone ad challenged in the complaint and to have
made the purchase because of the safety features advertised.
(Motion, p. 9)

In the instant case, the intervenors are three national consumer
organizations, the Consumer Federation of America (with 200
consumer organization members representing 30 million con-
sumers), the Consumers Union (with 300,000 members) and the
Federation of Homemakers, Inc. (with 6,000 members). Together
these intervenors represent more than 30 million people. Indirectly,
they represent all members of the public whose interests will be
adversely affected if the Commission fails to properly discharge its

1In the Matter of The Firestone Tire & Rubber Company. Dkt. 8818, Opinion of the
Commission, October 23, 1970 (77 F.T.C. 1666, 1667].

2In the Matter of The Firestone Tire & Rubber Company, Dkt. 8818, Amended Motion of
SOUP to Intervene and for Other Purposes, September 1, 1970.
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statutory responsibilities to eliminate unfair and deceptive acts
and practices.

These intervenors have a unique status as the three principal
national consumer organizations in the country, with special
expertise in all matters affecting consumers and with a unique
status to speak for and promote the interests and consumers in
this nation. Each has a long history of actions to protect and
promote the interests of consumers throughout the country and
each of whom has special expertise in the area of food and
nutrition and health.

Like the SOUP intervenors, the three intervenors here claim
that the individuals whom they represent are exposed to, react to
and are motivated by advertising for. which respondents are
responsible. Their members include both parents who are con-
cerned with physical and mental growth, development and health
of their children as well as consumer of respondents’ advertised
products who like the SOUP intervenors, have a special interest in
the truthfulness of respondents’ advertisements and who would be
aggrieved by a failure to adequately correct the false, misleading
and deceptive impressions created by the challenged advertise-
ments. Thus these petitioners contend they represent the very
persons who have personally experienced the injury which re-
spondents’ challenged advertisements are alleged in this complaint
to have visited on members of the consuming public.

In Firestone, the issue which intervenors wished to raise before
the Commission involved the issue of the necessity for affirmative
disclosure relief in a case that involves “a public safety danger,”
by reason of the fact that the challenged Firestone advertisements
related to the safety and stopping characteristics of Firestone
tires. The Commission stated that this was a “category of cases in
which such relief may be especially appropriate,” that this issue
and this type of cases was high on its list of priorities and that it
believed that “intervention in this case may contribute to a fuller
appreciation of the need for stronger remedies generally in
Commission cases.” The Commission in Firestone stated that this
issue respecting the adequacy of relief raised in cases involving
public safety was of sufficient importance to warrant permitting
intervention in order to assure itself of being adequately informed.

In the instant case, the intervenors wish to raise precisely the
same issue of effective relief which the SOUP intervenors were
permitted to raise in Firestone in a case in which the challenged
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advertisements relate to the nutritional value and weight reduction
properties of respondents’ bread. Yet the Commission here would
deny these intervenors the right to contribute to its knowledge in
the exact area in which just 2 months ago it stated publicly it
required more enlightenment.?

In Firestone, the Commission concluded that intervention in the
adjudicatory proceedings for the limited purposes of offering evi-
dence and arguments on the issue of the adequacy of the cease and
desist order, exercising such discovery rights and presenting briefs
and arguments as the examiner deemed reasonable and presenting
oral argument to the Commission on appeal would “not unduly
lengthen or complicate the case” nor prejudice the rights of re-
spondents. In the instant case, the intervenors are simply seeking to
be permitted to intervene as a party in the appellate stage of this
proceeding to present oral argument and to file a brief. It is im-
possible to conclude that granting the instant intervention at the
appeal stage of this case could in any way lengthen or complicate
the case or prejudice the rights of respondents.

While in Firestone the Commission granted intervention over
the opposition of its Bureau of Consumer Protection and counsel
supporting the complaint, the instant intervention petition is urged
by counsel supporting the complaint for several reasons. Counsel
supporting the complaint point out that granting the instant peti-
tion will not cause any delay or interruption in the proceedings and
is consistent with prior Commission action. Secondly, complaint
counsel state that denial of this intervention would be inconsistent
with complaint counsel’s position that ‘“the primary purpose of
this proceeding was to protect the interests of consumers.” Finally,
in their view granting this intervention will promote “a thorough
discussion of all issues prior to deciding the extremely important
question presented by this case.” ,

Nor is it of any significance, legal or policy wise, that the
Commission carefully point out in Firestone that its decision thus
was the beginning of “a delicate experiment” which should not be
construed “as a permanent or irreversible policy decision” and that
its grant or denial of such intervention motions “will have minimal,
if not non-existent, precedential value.” Whatever statements an
agency makes with respect to the exercise of its discretion, it is
clear that discretion must always be exercised fairly and non-dis-

T A majority of the Commission in Firestone refused to include a corrective advertising

provision in the order because they did not believe they had enough information to enable them
to determine whether it was necessary.
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criminatorily. Agencies cannot pick and choose among intervenors
which they like or dislike. Moreover, it is even clearer that actions
proclaimed to be an exercise of discretion cannot be used to deny
persons rights to which they are entitled. American Communica-
tion Ass’n v. United States, 298 F. 2d 648, 650 (2nd Cir. 1967)
(reversal of FCC “discretionary of intervention”)

The Commission has on several occasions indicated the impor-
tance of it to be informed directly by consumers themselves of
their perception of their own interests rather than simply relying
on its own expertise. Indeed the Commission has on numerous
occasions been compelled to remand or dismiss cases because its
own counsel failed to support his burden of proof either on the
threshold issue of liability or -on the need for particular relief pro-
visions contended for.? Here members of the consuming publie, in
whose interest the Commission purports to act, have indicated their
desire to participate in proceedings in order to present their argu-
ments to the Commission as to why in their judgment the law
judge’s dismissal of this complaint is in error. The issues to which
the intervenors wish to address themselves are precisely the issues
as to which the Commission has stated it desires to be fully in-
formed about and that intervention requests are likely to be of
valuable assistance to it. The Commission’s refusal here to permit
the intervention either casts serious doubt on the sincerity of its
earlier pronouncements or is simply an arbitrary ad hominum
refusal to hear these particular intervenors for reasons which
the Commission refuses to disclose.

But there is an even broader legal and policy issue involved here
in the Commission’s action in this case. It is clear that any
Commission decision finding that a violation of the law has oc-
curred and that the entry of an order is required in the public
interest is reviewable. However, this situation for all practical
purposes does not occur when the Commission concludes that a vio-
lation of law has not occurred or that the entry of an order is not
required in the public interest. Nor is there any review of the
adequacy of a Commission order except by the respondent against
whom it is entered. Yet members of the public adversely affected by

i In re Firestone Tire & Rubber Co., Dict. 8818, Opinion of the Commission, September 22,
1972 (81 F.T.C. 398, 441]. In Re D. L. Blair Corporation, Dkt. 8837, Opinion of the
Commission, January 22, 1973 {p. 252 herein].

4 E.g. FTC v. Pfizer, Inc., Dkt. 8819, Opinion of the Commission, July 11, 1972 [81 F.T.C. 23,
561 In re Firestone, supra; National Dynamics, Dkt. 8803, Opinion of the Commission [p. 546
hevein]l.
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Commission actions are no less potential victims of erroneous
Commission action as respondents.

Clearly the possibility exists equally that the Commission can
as easily err in its findings and conclusions that the public interest
does not require an order as it can err in its conclusions that an
order is required. If the Commission should act in a way which is
contrary to the public interest there is no recourse available to the
public to secure a review or reversal of its actions. Certainly the
Commission can not be heard to argue that it has any greater
expertise in determining where the public interest does not require
an order than it has in determining when the public interest does
require an order. Yet the latter determinations are presently re-
viewable whereas the former in the absence of intervention are
not. Nor can I conceive of any public policy which would dictate
that the Commission’s expertise is such that its judgment con-
cluding that the public interest requires an order should be
reviewable but that its contrary judgment is somehow less fallible
and should not be reviewed.

Indeed petitioners argue that as persons who can be adversely
affected by Commission orders they enjoy a right of judicial review
of Commission orders irrespective of whether or not they are
permitted to intervene. If this is a correct statement of the law,
then even more so should this Commission grant them the right to
intervene. It is to me intolerable—and could only be productive of
unnecessary delay—to refuse to hear the arguments of persons who
may be aggrieved by a Commission order and force them instead
to present their arguments to a reviewing court which if they
prove to be right would be forced to remand the case to the
Commission. Certainly the Commission should not deprive itself
of the opportunity to consider such views in reaching its initial
decision. By the same token a reviewing court would be in a far
better position to evaluate such petitioner’s arguments if they had
been presented first to the Commission and the court had before
it the benefit of the Commission’s view of them.

Some might argue that indiscriminate permitting intervenors
to participate in Commission proceedings or seek judicial review
of Commission orders which they felt adversely affected their
interests would play havoc with the Commission’s priorities or its
decision with respect to the best use of its scarce priorities. 1 do
not believe that this is a realistic fear. Presumably intervention
petitions will be filed only in those proceedings in which issues of
central concern to the public issues are at stake. Even if this is not
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the case, the Commission remains at all times intially in control of
the grant or denial of these petitions. If it has a valid reason for
denying an intervention petition on its merits, presumably such a
decision would receive respectful consideration by any reviewing
court. But its reasons must be rational and meritorious and in fact
grounded on valid consideration of delay or undue burden on its
resources or patent invalidity of the basis asserted in support of
the intervention request. Certainly the instant request for inter-
vention can in no way impose any burden on the Commission nor
affect in any way the Commission’s priorities or its decisions. The
case has already been adjudicated. Appeal has already been filed
with the Commission. Should the intervenors ultimately disagree
with the Commission’s decision—and determine to appeal—the
Commission need take no action at all. It can simply rely on its
opinion and leave to the intervenors to attempt to convince
the reviewing court of its error.

An amicus curtae brief in no way resolves the basic issue pre-
sented by this petition for intervention. That issue is a simple one
and. goes to the single question of whether persons adversely
affected by Commission action have a right to intervene or whether
they must depend on the whim of the Commission as to whether
it will or will not hear their argument. I am convinced that both
the law and the dictates of sound policy require the Commission
to grant petitions to intervene when the intervenors can demon-
strate that they have a genuine interest in the action which may
be adversely affected by the Commission’s action.

SEPARATE STATEMENT

BY DiXoN, Commissioner:

As noted by the numerous citations in the dissent, the dissenting
Commissioner places complete reliance on our decision in Firestone.
However, throughout nine pages of dissent, our dissenting Com-
missioner completely ignores the one indispensable distinction be-
tween this case and Firestone. In the Firestone case there was no
allegation in the complaint which would support what the dissent-
ing Commissioner refers to as a “corrective advertising” provision
in the order, nor was there such a provision in the proposed order,
and thus there was no attempt by complaint counsel to support
such a provision. This is the only reason that I voted to permit
S.0.U.P. its limited intervention. In this matter, the issue was fully
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presented by complaint counsel, was fully tried, and was squarely
before the administrative law judge.

The Commission is charged by Congress with the duty of pro-
tecting the public interest. The Commission is capable of perform-
ing this duty on the record before us. I have no objection to per-
mitting the consumer groups to file an amicus curiae brief which
may assist us in reaching a decision. However, to allow interven-
tion for the only purpose of permitting the consumer groups to
appeal from an adverse decision, which is the stated purpose of
their petition, is to concede that the Commission is not capable of
performing its Congressional mandate. While the dissenting
Commissioner seems to have made this concession, I have not.

The dissenting Commissioner states that she cannot “conceive
of any public policy which would dictate that the Commission’s
expertise is such that its judgment concluding that the public in-
terest requires an order should be reviewable but that its contrary
judgment is somehow less fallible and should not be reviewed.”
While this statement is obviously intended to be in derogation of
the majority decision, it merely reflects a misconception. It is not
the Commission which determined that an adverse decision to a
respondent should be reviewable. It was the Congress. It was also
the Congress which, by not providing for review of an order of
dismissal, determined that the Commission was fully capable of
making its decisions in the public interest.

In the last sentence on page 8 [p. 705 herein] of the dissent, the:
dissenting Commissioner seems to be setting forth her standards
for a Commission decision for denial of intervention. In particular,
she cites the “patent invalidity of the basis asserted in support
of the intervention request.” If we rely on the dissenting Commis-
sioner’s reasons for granting this particular request, i.e., that the
individuals represented by movants “are exposed to, react to, and
are motivated by advertising for which respondents are respons-
ible,” there are very few persons who could be denied intervention.
And to argue that it is not a “realistic fear” that such persons
would petition for intervention once it is allowed in a case such as
this, is only to express one’s personal opinion. In my personal
opinion, to permit intervention on the basis of the assertions of
the movants in this matter is to open the door for intervention
in any matter by practically any consumer and thereby ‘“play
havoc” with Commission priorities. More importantly, as appears
to be urged by the dissenting Commissioner, we would be abdicat-
ing our responsibility to act in the public interest.
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Finally, the dissent relies on the fact that complaint counsel
urged approval of the petition for intervention. Faced with the fact
that complaint counsel lost the “corrective advertising” issue
before the administrative law judge, this is hardly grounds for
permitting intervention in support of his position.

ORDER (1) DENYING MOTION TO INTERVENE, AND (2) GRANTING
PERMISSION TO FILE AMICUS BRIEF AND PRESENT ORAL ARGUMENT

This matter is before the Commission upon motion of Consumers
Federation of America, Consumers Union of the United States,
Inc., and Federation of Homemakers, Inc., to intervene as parties
supporting the complaint filed January 5, 1973. In an initial deci-
sion dated December 18, 1972, the administrative law judge order-
ed that the complaint herein be dismissed. On January 2, 1973,
complaint counsel filed a notice of appeal from the initial decision.

Movants do not seek to reopen the hearing, adduce new evidence
or enlarge the record. Their request for intervention is limited to a
request for permission to file a brief and present their position in
the oral argument before the Commission. It is apparent that their
arguments can be presented effectively by way of an amicus curiae
presentation. See In the Matter of Kennecott Copper Corporation,
Docket No. 8765 (Orders of June 15, 1970; August 28, 1970;
December 18, 1970) ; and Firestone, Docket No. 8818 (Opinion and
Order of October 23, 1970 [77 F.T.C. 1666, 1667]). Consequently,
the Commission sees no reason at the present time to grant the
motion for intervention.

The Commission notes that the moving parties here have sought
intervention for the purpose of preserving their alleged right to
appeal as persons who may be “adversely affected” or “aggrieved”
by a Commission order under 5 U.S.C. § 702 (1970).' If the would-
be intervenors can convince a court to assume jurisdiction under
this section, then they are entitled to judicial review without
having been made a party to the proceeding before the Commis-
sion. The question of the reviewability of Commission orders is,
however, a matter properly to be determined by the courts; and our
designation of movants as amicus curice is not to be interpreted
as an indication one way or the other of the Commission’s view of
the merits of the reviewability question.

The motion to intervene as a party is denied. However, movants
are granted permission to file an amicus brief not to exceed 90

' A person suffering legal wrong because of agency action, or adversely affected or agprieved

by agency action within the meaninyg of a relevant statute, is entitled to judicial review thereof.
5 U.S.C. § 702 (1970).
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typewritten pages and to participate in the oral argument before
the Commission.
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